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RULE OF COURT. 


No. 53. 


Orverep, that no counsel will be permitted to speak, in 
the argument of any case in this court, more than two 
hours, without the special leave of the court, granted before 
the argument begins. 

Counsel will not be heard, unless a printed abstract of the 
case be first filed, together with the points intended to be made, 
and the authorities intended to be cited in support of them 
arranged under the respective points. And no other book or 
case can be referred to in the argument. 

If one of the parties omits to file such a statement, he can- 
not be heard, and the case will be heard ex parte, upon the 
argument of the party by whom the statement is filed. 

This rule to take effect on the first day of December Term, 
1849. 


WOODBURY, J.. does not concur in this rule. 






















MEMORANDUM BY THE REPORTER. 





Tue following dissents were omitted to be noted in the 
preceding volume. 

Page 228. Bein and Wife v. Heath. — Mr. Chief Justice 
Taney, Mr. Justice Nelson, and Mr. Justice Grier dissented 
from the opinion of the court. 

Page 344. New Jersey Steam Navigation Company v. 
The Merchants’ Bank of Boston. — Mr. Justice Grier con- 
curred in opinion with Mr. Justice Daniel. 

Page 437. Hogg v. Emerson. — Mr. Chief Justice Taney, 
Mr. Justice Daniel, and Mr. Justice Grier dissented from the 
opinion of the court. 


Page 605. United States v. Yates and McIntyre. — Mr. 
Justice Daniel and Mr. Justice Woodbury dissented from the 
opinion of the court. 
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THE DECISIONS 


OF THE 


SUPREME COURT OF THE UNITED STATES, 


AT 


JANUARY TERM, 1849. 








Martin Lutuer, PLAINTIFF IN ERROR, v. LUTHER M. BorDEN ET AL., 
DEFENDANTS IN ERROR.* 


Racnet Lurner, Compiainant, v. Luruer M. Borpen et At., De- 
FENDANTS. 


At the period of the American Revolution, Rhode Island did not, like the other 
States, adopt a new constitution, but continued the form of government estab- 
lished by the charter of Charles the Second, making only such alterations, by 
acts of the Legislature, as were necessary to adapt it to their condition and rights 
as an independent State. 

But no mode of proceeding was pointed out by which amendments might be made. 

In 1841 a portion of the people held meetings and formed associations, which resulted 
in the election of a convention to form a new constitution, to be submitted to the 
people for their adoption or rejection. 

This convention framed a constitution, directed a vote to be taken upon it, declared 
afterwards that it had been adopted and ratified by a majority of the people of the 
State, and was the paramount law and constitution of Rhode Island. 

Under it, elections were held for Governor, members of the Legislature, and other 
officers, who assembled together in May, 1842, and proceeded to organize the new 
government. < 

But the charter government did not acquiesce in these proceedings. On the con- 
trary, it passed stringent laws, and finally passed an act declaring the State under 
martial law. 

In May, 1843, a new constitution, which had been framed by a convention called 
together by the charter government, went into operation, and has continued ever 
since, 

The question which of the two opposing governments was the legitimate one, viz. 
the charter government, or the government established by the voluntary con- 
vention, has not heretofore been regarded eas a judicial one in any of the State 
courts. The political department has always determined whether a proposed con- 
stitution or amendment was ratified or not by the people of the State, and the 
judicial power has followed its decision. 

The courts of Rhode Island have decided in favor of the validity of the charter 
government, and the courts of the United States adopt and follow the decisions of 
the State courts in questions which concern merely the constitution and laws of 
the State. 
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* Mr. Justice Catron, Mr. Justice Daniel, and Mr. Justice McKinley were absent 
on account of ill health when this case was argued. 
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The question whether or not a majority of those persons entitled to suffrage voted 
to adopt a constitution cannot be settled in a judicial proceeding. 

Vhe Constitution of the United States has treated the subject as political in its 
nature, and placed the power of recognizing a State government in the hands of 

' Congress. Under the existing legislation of Congress, the exercise of this power 
}by courts would be entirely inconsistent with that legislation. 

The President of the United States is vested with certain power by an act of 
Congress, and in this case he exercised that power by recognizing the charter 
government. 

Although no State could establish a permanent military government, yet it may 
use its military power to put down an armed insurrection, too strong to be con- 
trolled by the civil authority. The State must determine for itself what degree 
of force the crisis demands. 

After martial law was declared, an officer might lawfully arrest any one who he 
had reasonable grounds to believe was engaged in the insurrection, or order a 
house to be forcibly entered. But no more force can be used than is necessary to 
accomplish the object; and if the power is exercised for the purposes of oppression, 
or any injury wilfully done to person or property. the party by whom, or by whose 
order, it is committed would undoubtedly be answerable. 


THese two cases came up from the Cireuit Court of the 
United States for the District of Rhode Island, the former by a 
writ of error, and the latter by a certificate of division in opinion. 
As the allegations, evidence, and arguments were the same in 
both, it is necessary to state those only of the first. They 
were argued at the preeeding term of the court, and held under 
advisement until the present. 

Martin Luther, a citizen of the State of Massachusetts, 
brought an action of trespass quare clausum fregit against the 
defendants, citizens of the State of Rhede Island, for breaking 
and entering the house of Luther, on the 29th of June, 1842. 
The action was brought in October, 1842. 

At November term, 1842, the defendants filed four pleas in 
justification, averring, in substance, — 

An insurrection of men in arms to overthrow the government 
of the State by military force. 

That, in defence of the government, martial law was declared 
by the General Assembly of the State. 

That the plaintiff was aiding and abetting said insurrection. 
That at the time the trespasses were committed, the State was 
under martial law, and the defendants were enrolled in the 
fourth company of infantry in the town of Warren, under the 
command of J.T. Child... 

That the defendants were ordered to arrest the plaintiff, and, 
if necessary, to break and enter his dwelling-house. 

That it was necessary, and they did break and enter, &c., 
doing as little injury as possible, &c., and searched said house, 
&c. 

To these pleas there was a general replication and issue. 

The cause came on for trial at November term, 1843, when 
the jury, under the rulings of the court, found a verdict for 
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the defendants. During the trial, the counsel for the plaintiff 
took a bill of exceptions, which was as follows. 


Ruope Istanp District, sc. : 
Marrin LurHer 
Vv. 
Luruer M. Borpen Er ALs. 


Circuit Court of the United States, November Term, 1843. 


, 

Be it remembered, that, upon the trial of the aforesaid issue 
before said jury, duly impanelled to try the same, — 

The defendants offered in evidence, in support of their first, 
second, and third pleas : — 

Ist. The charter of the Colony of Rhode Island and Provi- 
dence Plantations, and the acceptance of the same at a very 
great meeting and assembly of all the freemen of the then 
Colony of Rhode Island and Providence Plantations, legally 
called and held at Newport, in the said Colony, on the 24th 
day of November, A. D. 1663. 

That ou the 25th day of November, A. D. 1663, the former 
lawful colonial govermment of the said Colony dissolved itself, 
and the said charter became and was henceforth the fundamen- 
tal law or rule of government for said Colony. That, under 
and by virtue of said charter, and the acceptance thereof as 
aforesaid, the government of said Colony was duly organized, 
and by due elections was continued, and exercised all the 
powers of government granted by it, and was recognized by 
the inhabitants of said Colony, and by the king of Great Britain 
and his successors, as the true and lawful government of said 
Colony, until the 4th day of July, A. D. 1776. 

That the General Assembly of said Colony, from time to time, 
elected and appointed delegates to the General Congress of the 
delegates of the several Colonies of North America, held in the 
years 1774, 1775, and 1776, and to the Congress of the United 
States of America, in the years 1776 and 1778. And that said 
delegates of said Colony of Rhode Island and Providence Plan- 
tations were received by, and acted with, the delegates from 
the other Colonies and States of America, in Congress assem- 
bled, as the delegates representing the said Colony and State 
of Rhode Island and Providence Plantations; and that on the 
Ath day of July, A. D. 1776, said delegates of the said Colony 
of Rhode Island and Providence Plantations united with the 
delegates of the other Colonies as representatives of the United 
States of America, and as such assented to and signed in behalf 
of said Colony the Declaration of the Independence of the United 
States of America. 
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That afterward, to wit, at the July session of the General 
Assembly of said State of Rhode Island and Providence Planta- 
tions, said General Assembly, by resolution thereof, did approve 
the said Declaration of Independence made by the Congress 
aforesaid, and did most solemnly engage that they would sup- 
port the said General Congress in the said Declaration with 
their lives and fortunes. 

That afterwards, to wit, on the 9th day of July, 1778, the 
said State of Rhode Island and Providence Plantations, by her 
delegates duly authorized thereunto, became a party to the 
articles of confederation and perpetual union between the 
States of New Hampshire, Massachusetts Bay, Rhode Island 
and Providence Plantations, Connecticut, New York, New 
Jersey, Pennsylvania, Maryland, . Virginia, North Carolina, 
South Carolina, and Georgia, and ratified and confirmed the 
same ; and, as one of the United States of America under said 
articles of confederation and perpetual union, was received, rec- 
ognized, and acted with and by the other States of the said 
confederation, and by the United States of America in Congress 
assembled, during the continuation of said confederacy. 

That after the dissolution of said confederacy, to wit, on the 
29th day of May, A. D. 1790, said State of Rhode Island and 
Providence Plantations, in convention duly called, elected, 
and assembled under an act of the General Assembly of 
said State, ratified the Constitution of the United States, and 
under the same became, and ever since has been, one of the 
said United States, and as such, under the Constitution and 
laws of the United States, and of the said State of Rhode Island 
and Providence Plantations, hath ever elected and sent, and 
doth now send, Senators and Representatives to the Congress 
of the United States, who have been since, and now are, re- 
ceived and recognized as such by the said United States, and 
in all respects have ever been received and recognized by the 
several States, and by the United States, as one of the said 
United States under the said Constitution thereof. 

That from the said 4th of July, A. D. 1776, to the present 
time, the said charter and the said government of the said 
State of Rhode Island and Providence Plantations, organized 
under the same, hath ever been acted under and recognized by 
the people of said State, and hath been recognized by each of the 
said United States, and hath been recognized and guaranteed by 
the said United States as the true, lawful, and republican con- 
stitution and form of government of said State ; and that the 
said charter continued to regulate the exercise and distribution 
of the powers of said government of said Siate, and, except so 
far as it hath been modified by the Revolution and the new 
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ral pen of things consequent ees ‘reon, continued to be the funda- 
fa- mental law of said State, until the adoption of the present con- 
ve | stitution of said State, and the organization of the government 
SS | under the same. 
pP | That all — officers of the said government of said Colony 
th | aud State of Rhode Island and Providence Plantations, organ- 

ized under ply charter as aforesaid, were elected in conformity 
1€ with said charter and with the existing laws, from the first 
er organization of the government under the said charter until 
le the organization of the government under the present constitu- 
le tion of said State, and were and continued to be in the full 
d exercise of all the powers of said government, and in the full 
v possession of all the State-houses, court-houses, public records, 
A; prisons, jails, and all other public property, until the regular 
€ and legal dissolution of said government by the adoption of the 
d present constitution, and the organization of the present govern- 
ea ment under the same. 
: 2d. That the General Assembly of said State, at their January 
S session, in the year of our Lord one thousand eight hundred and 

Sity one, passed resolutions in the words following, to wit: 
; * Resolved by this General Assembly, (the Senate concurring 
with the House of Representatives therein,) That the freemen 
of the several towns in this State, and ¢ 7 ie city of Provi- 


dence, qualified to vote for general officers be, and they are 
hereby, requested to choose, at their semiannual town or ward 
meetings, in August next, so many delegates, and of the like 
qualifications, as they are now respectively entitled to choose 
representatives to the General Assembly, to attend a convention, 
to be holden at Providence, on the first Monday of November, in 
the year of our Lord one thousand eight hundred and forty-one, 
to frame a new constitution for this State, either in whole or in 
part, with full powers for this purpose ; and if only for a con- 
stitution in part, that said convention have under their especial 
consideration the expediency of equalizing the representation of 
the towns in the House of Representatives. 

“ Resolved, That a majority of the whole number of delegates 
Which all the towns are entitled to choose shall constitute a 
: quorum ; who may elect a president aud secretary ; judge of 
. the qualifications of the members, and establish such rules and 
F proc eedings as they may think necessary; and any town or 
-" which may omit to elect its delegates at the said meetings 

n August may elect them at any time previous to the meeting 
of said convention. 

‘* Resolved, That the constitution or amendments agreed upon 
by said convention shall be submitted to the freemen in open 
f town or ward meetings, to be holden at such time as may be 
1* 
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named by said convention. ‘That said constitution or amend- 
ments shall be certified by the president and secretary, and re- 
turned to the Secretary of State ; who shall forthwith distribute 
to the several town and eity clerks, in due proportion, one thou- 
sand printed copies thereof, and also fifteen thousand ballots; 
on one side of which shall be printed * (Amendments or Consti- 
tulion ) adopted by the convention holden at Providence, on the 
first Monday of November last’; and on the other side, the word 
approve on the one halt of the said ballots, and the word reject 
on the other half. 

Resolved, That at the town or ward incetings, to be holden 
as aforesaid, every freeman voting shall have his name written 
on the back of hus ballot; and the ballots shall be sealed up in 
open town or ward meeting by the clerks, and, with lists of 
the names of the voters, shall be returned to the General As- 
sembly at its next succeeding session; and the said General 
Assembly shall cause said ballots to be examined and counted, 
and said amendments or constitution being approved of by a 
majority of the freemen voting, shall go into operation and 
effect at such time as may be appointed by said convention. 

* Resolved, That a sum not exceeding three hundred dollars 
be appropriated for detraying the expenses of said convention, 
to be paid according to the order of said convention, certified 
by its presideut.” 

That at their May session, in the year of our Lord one thou- 
sand eight hundred and forty-one, the said General Assembly 
passed resolutions in the words following, to wit :— 

* Resolved by this General Assembly, (the Senate concurring 
with the House of Representatives therein.) That the dele- 
gates from the several towns to the State convention to be 
holden in November next, for the pupose of framing a State 
constitution, be elected on the basis of population, in the fol- 
lowing manner, to wit:—Every town of not more than 
eight hundred and fifty inhabitants may elect one delegate ; of 
more than eight hundred and fifty, and not more than three 
thousand inhabitants. two delegates; of more than three thou- 
sand, and not more than six thousand inhabitants, three dele- 
gates; of more than six thousand, and not more than ten 
thousand inhabitants, four delegates; of more than ten thou- 
sand, and not more than fifteen thousand inhabitants, five dele- 
gates ; of more than fifteen thousand inhabitants, six delegates. 

“ Resolved, Yhat the delegates attending said convention be 
entitled to receive from the general treasury the same pay as 
members of the General Assembly. 

“ Resolved, That so much of the resolutions to which these 
are in amendment as is inconsistent herewith be repealed.” 
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And that at their January session, in the - year of our Lord 
one thousand eight hundred and forty-two, the said General 
Assembly passed resolutions in the words following, to wit :— 

‘ Whereas a portion of the people of this State, without the 
forms of law, have undertaken to form and establish a consti- 
tution of government for the people of this State, and have 
declared such constitution to be the supreme law, and have 
communicated such constitution to the General Assembly ; and 
whereas many of the good people of this State are in danger of 
being misled by these imformal proceedings, therefore, — 

“It is hereby resolved by this General Assembly, That all 
acts done by the persons aforesaid, for the purpose of imposing 
upon this State a constitution, are an assumption of the powers 
of government in Violation of the rights of the existing govern- 
ment, and of the rights of the people at large. 

* Resolved, That the convention called and organized in 
pursuance of an act of this General Assembly, for the purpose 
of forming a constitution to be submitted to the people of this 
State, is the only body which we can recognize as authorized 
to form such a coustitution, and to this constitution the whole 
people have a right to look, and we are assured they will not 
look in vain, for such a form of government as will promote 
their peace, security, and happiness. 

“ Resolved, That this General Assembly will maintain its 
own proper authority, and protect and defend the legal and 
constitutional rights of the pe ople.’ 

And that at their January session, in the year of our Lord 
one thousand eight hundred and forty-two, the said General 
Assembly passed an aet in the words followi ing, to Wit: — 

*An act in amendment of an aet, entitled an act revising 
the act entitled an act regulating the manner of admitting 
freemen, and directing the manner of clecting officers in this 
State. 

‘ Whereas the good people of this State have elected dele- 
gates to a convention to form a constitution, which constitu- 
tion, if ratified by the people, will become the supreme law of 
the State: therefore, — 

* Be it enacted by the General Assembly as follows :— All 
persons now qualified to vote, and those who may be qualified 
to vote under the existing laws previous to the time of such 
their voting, and all persons who shall be qualified to vote under 
the provisions of such constitution, shall be qualified to vote 
upon the question of the adoption of the said constitution. 

“That under aud by virtue ofethe resolutions and acts last 
aforesaid, a written constitution of government for the said 
State of Rhode Island and Providence Plantations was framed 
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by a convention legally called, elected. and assembled, and 
that said proposed constitution was, li pursuance of the said 
resolutions and acts, on the 21st, 22d, and 23d days of March, 
A. D. 1842, submitted for adoption er rejection to all persons 
qualified by the existing laws of said State to vote, and also to 
all persons who, under the provisions of said constitution, were 
qualified to vote, in the legal town and ward meetings of said 
State and of the city of Providence, legally called and assem- 
bled, aud was by a majority of the persons se qualified by law 
to vote thereon, and actually voting thereon, rejected. That 
the said Martin Luther and his confederates. in causing and 
fomenting the said rebellion, voted against the adoption of said 
coustitution : a copy of which is hereunto annexed, marked A. 

dd. The defendants further offered all the aets, resolutions, 
and proceedings of the said General Assembly of the said Colony 
and State of Rhode Island and Providenee Plantations, trom the 
organization of the said government under the said charter, 
until the organization of the present goverument under the pres- 
ent coustitution. 

Ath. The defendants offered evidence, that on the 24th day 
of June, A. D. 1842, and for a long time before, and trom that 
time continually, until after the time when the said trespasses 
are alleged in the plamtiffs said declaration to have been com- 
mitted, large numbers of men, among whom was the said 
Martin Luther, were assembled in arms in different parts of the 
said State of Rhode [sland and Providence Plantations, for the 
purpose and with the intent of overthrowing the government 
of said State, and destroying the same by military foree ; and 
with such illegal, malicious, and traitorous intent and purpose, 
at and during the times aforesaid, did, in different parts of said 
State, make and levy war upon said State, and upon the govern- 
ment and citizens thereof, and did attempt and enterprize the 
hurt, detriment, annoyance, and destruction of the inhabitants 
of said State, and the overthrow of the government thereof. 

5th. ‘That in order to protect and preserve said State, and the 
government aad the citizens thereof, from the destruction threat- 
ened by said rebellion and military force, the General Assembly 
of said State, on the 25th day of June, A. D. 1842, enacted 
and declared martial law in the words following : — 


“ An Act establishing Martial Law in this State. 


“Be it enacted by the General Assembly as follows :— 
Section 1. The State of Rhode Island and Providence Planta- 
tions is hereby placed under martial law, and the same is de- 
clared to be in full foree, until otherwise ordered by the 
General Assembly, or suspended by proclamation of his Excel- 
lency the Governor of the State.” 
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And thereupon, on the 26th day of June, A. D. 1842, 
Samuel Ward King, governor, captain-general, and commander- 
in-chief in and over said State of Rhode Island and Providence 
Plantations, issued his proclamation in the words and figures 
following :— 








“By his Excellency, Samuel Ward King, Governor, Captain- 
General, and Commander-in-chief of the State of Rhode 
Island and Providence Plantations. 


‘“ 4 Proclamation. 
‘Whereas the General Assembly of the said State of Rhode 
Island and Providence Plantations did, on the 25th day of June, 
A. D. 1842, pass the act following, to wit : — 


“¢ 4n Act establishing Martial Law in this Ntate. 


“* Be it enacted by the General Assembly as follows : — 
Section 1. The State of Rhode Island and Providence Planta- 
tions is hereby placed under martial law, and the same is de- 
elared to be in full foree until otherwise ordered by the General 
Assembly, or suspended by proclamation of his Excellency the 
Governor of the State.’ 

“T do, therefore, issue this my proclamation, to make known 
the same unto the good people of this State, and all others, that 
they may govern themselves accordingly. And [ do warn all 
persons against any intercourse or connection with the ¢raitor 
Thomas Wilson Dorr, or his deluded adherents, now assembled 
in arms against the laws and authorities of this State, and ad- 
monish and command the said ‘Thomas Wilson Dorr and his 
adherents immediately to throw down their arms and disperse, 
that peace and order may be restored to our suffering com- 
munity, and as they will answer the contrary at their peril. 
Further, [exhort the good people of this State to aid and sup- 
port by example, and by arms, the civil and military authorities 
thereof, in pursuing and bringing to condign punishment all 
engaged in said unholy and criminal enterprise against the 
peace and dignity of the State. 

“Tn testimony whereof, I have caused the seal of said State 
to be aflixed to these presents, and have signed the 
same with my hand. Given at the city of Providence, 

[u. s.] on the 26th day of June, A. D. 1842, and of the Inde- 
pendence of the United States of America the sixty- 
sixth. 

“SamueL Warp Kina. 

“By his Excellency’s command. 

“ Henry Bowen, Secretary.” 
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6th. ‘That at the time when the trespasses mentioned and set 
forth in the plaintifl’s said declaration are alleged to have been 
committed, and at divers other times before that time, the 
plaintiff was aiding and abetting the aforesaid traitorous, mali- 
cious, and unlawful purpeses and designs of overthrowing the 
government of said State by rebellion and military foree, and 
in making war upon said State, and upon the government and 
citizens thereof. 

7th. ‘That at the time when the pretended trespasses men 
tioned in the plaintiffs deelaration are alleged to have been 
committed, the said State was under martial law as aforesaid, 
and the said defendants were enrolled in the company of  in- 
fantry in the said town of Warren, in the fourth regunent of 
the militia of said State, and were under the command of John 
T. Child. 

Sth. ‘That said John 'T. Child, on the 25th day of June, A. D. 
1842, was duly commissioned and sworn as a quartermaster of 
the fourth regiment of the first brigade of militia of Rhode Island, 
and continued to exercise such command until after the time 
when the trespasses mentioned in the plamtifl’s declaration are 
alleged to have been committed; that on the 27th day of 
June, A. D. 1842, the said John T. Child received written 
orders from "Thomas G. Turner, Esq., lieutenant-colonel com- 
manding said regiment, and duly commissioned and sworn, * to 
continue to keep a strong armed guard, night and day, in the 
said Warren, and to arrest every person, either citizens of War- 
ren or otherwise, whose movements were in the least degree 
suspicious, or who expressed the least willingness to assist the 
insurgents who were in arms against the law and authorities of 
the State.” 

9th. ‘That these defendants were ordered, by the said John T. 
Child, their commander as aforesaid, to arrest and take the said 
Martin Luther, and, if necessary for the purpose of arresting 
and taking the said Luther, these defendants were ordered to 
break and enter the dwelling-house of said Luther. 

10th. That these defendants, in compliance with said orders, 
and for the purpose of arresting and taking said Luther, pro- 
ceeded to his house and knocked at the door, and, not being 
able to obtain admission therein, foreed the latch of the door 
of said house, and entered the same for the purpose of making 
said arrest, doing as little damage as possible. 

11th. That at the time these defendants were ordered to arrest 
the said Martin Luther, as before stated, the town of Warren 
was in danger of an attack from the said Martin Luther and his 
confederates, and the inhabitants of said town were in great 
alarm on account thereof. 








set 
en 
he 
i 
he 
nd 


nd 


en 





Ter 6 


JANUARY TERM, 1849. 11 


a 


Luther v. Borden et al. 








And the counsel for the pl: rintiff, to maintain and prove the 
issue on his part, offered in evidence the following matters, 
facts, and things, in manner ag ing, to wit: — 

Ist. The plaintiff offered i 1 evidence the proceedings and 
resolutions of a convention of the State of Rhode Island and 
Providence Plantations, passed 29th May, 1790, a copy whereof 
is hereunto annexed, marked A. 

2d. The plaintiff offered in evidence the report of a com- 
mittee of the House of Representatives of the State of Rhode 
Island, &c., made in June, 1829, upon certain memorials to 
them directed therein, praying for an extension of the right of 
suffrage in said State, a copy of which is hereunto annexed, 
marked B. 

3d. The plaintiff offered in evidence resolutions passed by 
the General Assembly of said State, at their session, January, 
1841, a copy of which is hereunto annexed, marked C. 

Ath. The plaimtifl then offered in evidence the memorial ad- 
dressed to said Assembly, at said session, by Elisha Dillingham 
and others, a copy of w hich is hereunto annexed, m: wked D. 

5th. The pl: untif offered evidence to prove that, in the last 
part of the year 1840, and in the year 1841, associations were 
formed in many, if not in all, the towns in the State, called 
“Suffrage Associations.” che objeet of which was to diffuse in- 
formation among the people upon the question of forming a 
written republican coustitution, and of extending the right of 
suffrage. 'To prove this, he offered the officers and members of 
said associations, also the declaration of principles of said asso- 
ciations, passed February 7, 1841, and the proceedings of a 
mecting thereof on the 13th day of April, 1841; and also offered 
witnesses to prove that a portion of the people of this State 
assembled at Providence, on the 17th day of April, 1841, under 
acall from the Rhode Island Suffrage Assceiation, to take into 
consideration certain matters connected with the existing state 
of suffrage in said State, and to prove the proceedings of said 
meeting: and this he offered to prove by the testimony of the 
ehairman of said meeting, and the clerk of the same, and of 
other persons present thereat; all of which proceedings and 
declaration, resolutions, &ec., are hereunto annexed, marked E. 

6th. The plaintiff offered to prove that, on the 5th day of 
May, A. D. 1841, a mass convention of the male inhabitants 
of this State, consisting of four thousand and upwards, of the 
age of twenty-one years and upwards, met at Newport, in said 
State, in pursuance of notice for that purpose ; whereat, among 
other things, it was resolved by said convention as follows: 
(See copy of said resolutions hereunto annexed, marked F.) 

7th. The plaintiff offered to prove that the said mass con- 
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vention at Newport ‘aforesaid adjourned their meeting from 
said 5th day of May to the 5th day of July, 1841, to Provi- 
dence, in said State, at which place and time last mentioned 
said convention reassembled, consisting of six thousand persons 
and upwards, of the age of twenty -one years and upwards, the 
same being the free male inhabitants of said State, when and 
where, among other things, it was resolved by said convention 
as follows: (See copy of said resolutions hereunto annexed, 
and marked G.) 

Sth. The plaintiff offered in evidence certain resolutions of 
the General Assembly of said State, passed at their May session, 
[S41 ; alsoa certain bill (or act) presented by a me mber of said 
Assembly, at the same session, and the proceedings of said 
Assembly thereupon, copies of which are hereunto annexed, 
marked H a, H b. 

9th. The plaintiff offered in evidence the minority report 
from the Committee on the Judiciary upon the bill or act men- 
tioned in the eighth offer, made to said General Assembly at 
their June session, A. D. 1841, and the action of said General 
Assembly thereupon, copies of which are hereunto annexed, 
marked La, Ib. 

10th. The plaintiff offered to prove that the said State com- 
mittee, by virtue of the authority in them vested by the said 
mass convention, notified the inhabitants of the several towns, 
and of the city of Providence, in this State, to assemble together 
and appoint delegates to a convention, for the purpose of fram- 
ing a constitution for this State aforesaid, and that every 
American male citizen, twenty-one years of age and upwards, 
who had resided in this State as his home one year preceding 
the election of delegates, should have the right to vote for del- 
egates to said convention, to draft a constitution to be laid 
before the people of said State; and that every thousand in- 
habitants in the towns in said State should be entitled to one 
delegate, and each ward in the city of Providence to three del- 
egates, as appears by the following request duly published and 
proclaimed ; also an address from said committee to the people 
of the State. See the copies of said request and address, here- 
unto annexed, and marked J a, J b. 

11th. The plaintiff offered to prove that the said notice, re- 
quest, or call was duly published and promulgated in public 
newspapers printed and published in said State, and by hand- 
bills which were stuck up in the publie houses, and at various 
other places of public resort, in all the towns, and in every 
ward in the city of Providence, in said State. 

12th. The plaintiff offered to prove, that, at the adjourned 
mass convention aforementioned as held at Providence, in said 
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m State, on the 5th day of July, A. D. 1841, the people of the 














I- State then present did by vote duly taken enlarge said State 
d committee by the addition of the following-named persons, all 
is § citizens of this State, to wit :— 

ie Providence County, Henry L. Webster, Philip B. Stiness, 
id Metealf Marsh. 
n Newport County, Silas Sissons. 
i, Bristol County, Abijah Luce. 
Kent County, John B. Sheldon. 1 
f f Washington County, Wager Weeden, Charles Allen. i 

l, 13th. The plaintiff offered to prove that, at the meeting of the 
d said State committee, on the 20th day of July, 1841, at Prov- 
d idence aforesaid, when the said notice, request, or call was 
, j ordered, the following members of said committee were present, 
; and approved of the aforesaid call, and of all the proceedings ik 

t | then had, to wit: Samuel H. Wales, Henry L. Webster, 

- 7% Benjamin Arnold, Jr., Welcome B. Sayles, Metealf Marsh, 

t | Philip B. Stiness, Dutee J. Pearce, Silas Sissons, Benjamin M. 
| Bosworth, Abijah Luce, Sylvester Himes. ' 

14th. The plaintif then offered to prove that, in the month 

of August, 1841, citizens of this State, qualified as aforesaid, did 

‘ meet in their several towns, and in the several wards in the said 

city of Providence, and made choice of delegates, in conform- 

ity with said notice, to meet in convention to form a draft of 

r Og a constitution to be laid before the people of this State; and he 


offered the chairman presiding at said meetings, and the persons 
acting as clerks of the same, the votes or ballots then and there 
cast by the persons voting thereon, and of the persons then 
and there voting, to prove the aforesaid facts, and to prove the 
number of citizens so voting. 

15th. The plaintiff offered to prove that the said delegates did 
meet in convention, in said city of Providence, in the month 
of October, 1841, and drafted a constitution, and submitted it 
to the people of said State for their examination, and then ad- 
journed, to meet in said city of Providence, in the month of 
November, A. D. 1841; and he offered to prove this by the pro- 
duction of the original minutes, or records, of the proceedings 
of said convention, verified by the oaths of the presidents and 
secretaries thereof, and of divers persons attending the same, as 
members thereof, or delegates thereto. 

16th. The plaintiff offered to prove that, in pursuance of said 
adjournment, the said delegates did again meet in convention, 
in said Providence, in said month of November, and then com- 
pleted the draft of the following constitution, (a copy of which 
is hereunto annexed marked K,) and submitted the same to the 
people of said State for their adoption or rejection, recommend- 
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ing them to express their will on the subject, at meetings to be 
duly presided over by moderators and clerks, and by writing their 
names upon their tickets, and to be holden in their several towns, 
and in the several wards of the city of Providence, on Monday, 
the 27th day of December, and on the two next successive days ; 
and that any person entitled to vote, who, from sickness or 
other cause, might be unable to attend and vote in the town or 
ward meeting on the days aforesaid, might write his name on 
a ticket, and obtain the signature upon the back of the same, 
us a witness thereto, of a person who had given in his vote, 
which tickets were in the tollowing form, to wit : — ‘lam an 
American citizen, of the age of twenty-one years, and have my 
permanent residence, or home, in this State; 1 am (or not) 
qualified to vote under the existing laws of this State. I vote 
(for or against) the constitution formed by the convention 
of the people assembled in Providence, and which was proposed 
to the people by said convention on the ISth day of Novem- 
ber, A. D. 1841”; which votes the moderator or clerk of any 
town or ward meetings should receive on either of the three 
days succeeding the three days before named; and which he 
offered to prove by the production of said original minutes and 
records as aforesaid, verified as aforesaid, and by the testimony 
of said persons aforesaid, and by the 14th article of said con- 
stitution. 

{7th. The plaintiff offered to prove that meetings were held 
in the several towns, and wards of the city of Providence afore- 
said, and on the days aforesaid, for the purposes aforesaid, in 
pursuance of the requirements of said constitution; and the 
said moderators and clerks did receive, on said three successive 
days, such votes of persons qualified as aforesaid, and then care- 
fully kept and made registers of all the persons voting, which, 
together with the tickets given in by the voters, were sealed 
up and returned by said moderators and clerks, with certificates 
signed and sealed by them, to the secretary of said convention, 
to be counted and declared at their adjourned meeting. on the 
12th day of January, A. D. 1842; all ef which he offered to 
prove by the testimony of the several moderators presiding at 
said meeting, and of the clerks of the same, and of the seere- 
taries of said convention, and by the produetion of the eriginal 
votes or ballots cast or polled by the persons then and there 
voting, the original registers of all said persons so voting, and 
the said certificates, signed and sealed as aferesaid, verified by 
the oaths of said moderators and clerks. 

18th. The plaintiff offered to prove that the said convention 
of delegates did meet in said Providence, on the said 12th day 
of January, 1842, and did then and there count the said votes ; 
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and the said convention thereafterwards, on the said 13th day 
of said January, did pass the preamble and resolutions follow- 
ing, to wit: — 

“Whereas, by the return of the votes upon the constitution 
proposed to the citizens of this State by this convention, the 
Isth day of November last, it satisfactorily appears that the 
citizens of this State, i their original sovereign capacity, have 
ratified and adopted said constitution by a large majority ; and 
the will of the people, thus decisively made known, ought to 
be implicitly obeyed and faithfully executed. 

“ We do therefore resolve and declare that said constitution 
rightfully ought to be, and is, the paramount law and constitu- 
tion of the State of Rhode Island and Providence Plantations. 

“ And we further resolve and declare, for ourselves, and in 
behalf of the people whom we represent, that we will estab- 
lish said constitution, and sustain and defend the same by all 
necessary means. 

“Resolved, That the oflicers of this convention make proc- 
lamation of the return of the votes upon the constitution, and 
that the same has been adopted and become the constitution of 
this State ; and that they cause said proclamation to be pub- 
lished in the newspapers of the same. 

“ Resolved, That a certified copy of the report of the com- 
mittee appointed to count the votes upon the constitution, and 
of these resolutions, and of the constitution, be sent to his x- 
eellency the Governor, with a request that he would communi- 
cate the same to the two houses of the General Assembly.” A 
copy of which resolutions and proceedings is annexed, marked 
Le. 

And he further offered to prove that the same was sent to 
said Governor, and by him communicated to the said Gen- 
eral Assembly, and by them laid on the table; and that, by a 
subsequent resolution of the House of Representatives in said 
General Assembly, the further consideration thereof was indef- 
initely postponed. All these matters he offered to prove by 
the production of the original minutes or records of the conven- 
tion aforesaid, verified by the oaths of the president, vice-presi- 
dents, and secretaries thereof; by the report of the committee 
appointed by said convention to count said votes, verified by 
the certificate of the secretaries of said convention, and by the 
oaths of the members of said committee, and by the certificate 
of Henry Bowen, Secretary of State under the then acting 
government, and of Thomas A. Jenks, one of the clerks of the 
then House of Representatives. And he further offered to 
prove, that, at the same session of said Assembly, a member of 
the House of Representatives submitted to that body, for their 
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action, a resolution referring all the matters connected with the 
formation and adoption of the aforesaid constitution to a select 
conunittee, with instructions to them to ascertain and report the 
number of votes cast, and the number of persons voting for the 
same, with full power to send for persons and papers; which 
resolution was rejected by said House of Representatives, as 
appears by copies of the records of the said House for said ses- 
sion, hereunto annexed, and marked L a, and the exhibit here- 
unto annexed, marked L b, and the testimony of witnesses. 

19th. The plaintiff then offered to prove that the officers of 
said convention did make the proclamation required by the said 
resolution of the said convention; and he offered to prove this 
by a copy of said proclamation, certified by said officers, the 
oaths of said officers, and the testimony of other witnesses. 
See form of proclamation annexed, marked X. 

20th. The plaintiff then offered to prove that the said con- 
stitution was adopted by a large majority of the male people of 
this State, of the age of twenty-one years and upwards, who 
were qualified to vote under said constitution, and also adopted 
by a majority of the persons entitled to vote for general officers 
under the then existing laws of the said State, and according to 
the provisions thereof; and that so much of the same as relates 
to the election of the officers named in the sixth section of the 
fourteenth article of said constitution, on the Monday before 
the 3d Wednesday of April, A. D. 1842, to wit, on the 18th 
day of said April, and all the other parts thereof on the first 
Tuesday of May, 1842, to wit, on the 3d day of said May, and 
then and there became, and was, the rightful and legal consti- 
tution of said State, and paramount law of said State ; and this 
he offered to prove by the production of the original votes or 
ballots cast or polled by the persons voting for or against the 
adoption of said constitution, by the production of the original 
registers of the persons so voting, verified by the oaths of the 
several moderators and clerks of the meetings held for such 
votings, by the testimony of all the persons so voting, and by 
the said constitution. 

21st. 'The plaintiff produced a copy of said constitution, veri- 
fied by the certificates of Joseph Joslin, president of said con- 
vention of delegates elected and assembled as aforesaid, and for 
the purposes aforesaid, and of Samuel H. Wales, one of the 
vice-presidents, and of John S. Harris and William Smith, 
secretaries of the same; and offered the said Joslin, Wales. 
Harris, and Smith as witnesses to prove the truth of the mat- 
ters set forth in said certificates; which said copy, upon the 
proof aforesaid, he claimed to be a true and authenticated copy 
of said constitution, and which constitution he claimed to be 
the paramount law of the said State. 
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22d. The plaintiff otiered to prove, that, by virtue of, and 
in conformity with, the provisions of said constitution, so 
adopted as aforesaid, the people of said State entitled to vote for 
general oflicers, Senators and Representatives, to the General 
Assembly of said State, under said constitution, did meet, in 
legal town and ward meetings, on the third Wednesday of 
April next preceding the first ‘Tuesday of May, 1842, to wit, 
on the 18th day of April, 1842, and did elect duly the officers 
required by said constitution for the formation of the govern- 
ment under said constitution; and that said meetings were con- 
ducted and directed according to the provisions of said consti- 
tution and the laws of said State; and this he offered to prove 
by the evidence of the moderators and clerks of said meetings, 
and the persons present at the same. 

23d. The plaintiff offered in evidence that the said general 
officers, to wit, the Governor, Lieutenant-Governor, Secretary 
of State, Senators and Representatives, all constituting the 
General Assembly of said State under said constitution, did as- 
semble in said city of Providence on the first Tuesday of May, 
A. D. 1842, to wit, on the 3d day of May, 1842, and did then 
and there organize a government for the said State, in con- 
formity with the provisions and requirements of said constitu- 
tion, and did elect, appoint, and qualify officers to carry the 
said constitution and laws into effect ; and, to prove the same, 
he offered exemplified copies of the acts and doings of said 
General Assembly, hereunto annexed, and marked Na, Nb, Ne. 

24th. The plaintul offered in evidence a duly certified copy 
of that part of the census of the United States for the year 
1840, which applies to the District and State of Rhode Island, 
&c., hereunto annexed, and marked O. 

25th. The plaintitf offered in evidence a certificate signed 
by Henry Bowen, Secretary of State of the then existing 
government of the State of Rhode Island, &c., showing the 
number of votes polled by the freemen in said State for ten 
years then last past; a copy of which is hereunto annexed, 
marked P. Also, under the same certificate, an act marked Q, 
purporting to establish martial law. 

26th. And the plaintiff offered in evidence an authenticated 
copy of an act of the General Assembly under the charter gov- 
ernment, passed at their June session, A. D. 1842, entitled 
“An Act to provide for calling a Convention of the People,” 
&c., and an act in amendment thereto; which said copy is 
hereunto annexed, marked Q a. And also a copy of 
from the records of the House of Representatives (under said 
government), at their March session, A. D. 1842, hereunto an- 
nexed, marked R. 
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Whereupon, the counsel for the plaintiff requested the court 
to charge the jury, that, under the facts offered in evidence by 
the plaintiff, the constitution and frame of government prepared, 
adopted, and established in the manner and form set forth and 
shown thereby was, and became thereby, the supreme law of 
the State of Rhode Island, and was in full foree and effect, as 
such, during the time set forth in the plaintiff's writ and decla- 
ration, When the trespass alleged therein was committed by the 
defendants, as admitted in their pleas. 

That a majority of the free white male citizens of Rhode 
Island, of twenty-one years and upwards, in the exercise of the 
sovereignty of the people, through the forms and in the man- 
ner set forth in said evidence, offered to be proved by the 
plaimtiff, and in the absence, under the then existing frame of 
government of the said State of Rhode Island, ef any provision 
therein for amending, altering, reforming, changing, or abolish- 
ing the said frame of government, had the right to reassume 
the powers of government, and establish a written constitution 
and frame of a republican form of government ; and that having 
so exercised such right as aforesaid, the pre€xisting charter 
government, and the authority and the assumed laws under 
which the defendants in their plea claim to have acted, became 
null and void and of no effect, so far as they were repugnant 
to and conflicted with said constitution, and are no justifica- 
tion of the acts of the defendants in the premises. 

And the court, pro forma, and upon the understandings of 
the parties to carry up the rulings and exceptions of the said 
court to the Supreme Court of the United States, refused to 
give the said instructions, or to admit in evidence the facts 
offered to be proved by the plaintiff, but did admit the testi- 
mony offered to be proved by the defendants ; and did rule that 
the government and laws, under which they assume in their 
plea to have acted, were in full force and effect as the frame of 
government and laws of the State of Rhode Island, and did 
constitute a justification of the acts of the defendants, as set 
forth in their pleas. 

To which refusals of the court so to instruct the jury as 
prayed for, as well as to the instructions so as aforesaid given 
by the court to the jury, the plaintiff, by his counsel, excepted, 
and prayed the exceptions to be allowed by the court. And 
after the said instructions were so refused, and so given as 
aforesaid, the jury withdrew, and afterwards returned their ver- 
dict for the defendants. 

And inasmuch as the said several matters of law, and the 
said several matters of fact, so produced and given in evidence 
on the part of the said plaintiff and the said defendants, and by 
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their counsel insisted on and objected to in manner as afore- 

said, do not appear by the record and verdict aforesaid ; the 

said counsel for the plaintiff did then and there propose the 
aforesaid exceptions to the said refusals and opinions of said 
court, and requested them to put the seal of said court to this 
bill of exceptions, containing the said several matters so pro- 
duced and given in evidence for the party objecting as afore- 
said. 

And thereupon the judges of the aforesaid court, at the re- 
quest of the counsel for the party objecting, did put their said 
seal to this bill of exceptions, the same being found to be true, 
pursuant to the law in such cases provided, at the term of said 
court aud the trial aforesaid. 
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The papers referred to in the above bill of exceptions, and 
made a part of it, were so voluminous that it is impossible to 
insert them. ‘They constituted a volume of 150 pages. 


The case was argued by Mr. Hallett and Mr. Clifford, for 
the plaintiff in error, although the brief was signed by Mr. Tur- 
ner, Mr. Hallett, Mr. R. J. Walker, and Mr. Clifford. On the 
part of the defendant in error, it was argued by Mr. Whipple 
and Mr. Webster. 


The brief filed on behalf of the plaintiff in error recited the 
facts contained in the bill of exceptions and documents attach- 
ed thereto, in chronological order, and concluded thus : — 


Points. 

And upon these facts the plaintiff in error will maintain, that, \ 
by the fundamental principles of government and of the sov- 
ereignty of the people acknowledged and acted upon in the 
United States, and the several States thereof, at least ever since 
the Declaration of Independence in 1776, the constitution and 
frame of government prepared, adopted, and established as 
above set forth was, and became thereby, the supreme funda- 
mental law of the State of Rhode Island, and was in full foree 
and effect, as such, when the trespass alleged in the plaintiff's 
writ was committed by the defendants. 

That this conclusion also follows from one of the foregoing 
fundamental principles of the American system of government, 
which is, that government is instituted by the people, and for 
the benefit, protection, and security of the people, nation, or 
community. And that when any government shall be found 
inadequate or contrary to these purposes, a majority of the 
community hath an indubitable, inalienable, and indefeasible 
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right to reform, alter, or abolish the same, in such manner as 
shall be judged most conducive to the public weal. 

But that, in the case at bar, the argument is suflicient, even 
should it limit the right (which the plaintiff disclaims) to a 
majority of the voting people, such majority having, in fact, 
adopted and affirmed the said constitution of Rhode Island. 

To sustain this general view, the following proposition 1s 
submitted as the theory of American government, upon which 
the decision of this cause must depend. 

The institution of American liberty is based upon the princi- 
ples, that the people are capable of self-government, and have 
an inalienable right at all times, and in any manner they please, 
to establish and alter or change the constitution or particular 
form under which that government shall be effected. ‘This is 
especially true of the several States composing the Union, sub- 
ject only to a limitation provided by the United States Consti- 
tution, that the State governments shall be republican. 

In order to support this proposition, we have to establish the 
following points : — 

Ist. That the sovereignty of the people is supreme, and may 
act in forming government without the assent of the existing 
government. 

2d. ‘That the people are the sole judges of the form of gov- 
ernment best calculated to promote their safety and happiness. 

dd. That, as the sovereign power, they have a right to adopt 
such form of government. 

Ath. ‘That the right to adopt necessarily includes the right 
to abolish, to reform, and to alter any existing form of govern- 
ment, and to substitute in its stead any other that they may 
judge better adapted to the purposes intended. 

Sth. That if such right exists at all, it exists in the States 
under the Union, not as a right of force, but a right of sover- 
eignty ; and that those who oppose its peaceful exercise, and 
not those who support it, are culpable. 

6th. ‘That the exercise of this right, which is aright original, 
sovereign, and supreme, and not derived from any other human 
authority, may be, and must be, effected in such way and man- 
ner as the people may for themselves determine. 

7th. And more especially is this true in the case of the then 
subsisting government of Rhode Island, which derived no 
power from the charter or from the people to alter or amend 
the frame of government, or to change the basis of representa- 
tion, or even to propose initiatory measures to that end. 

Upon the foregoing hypothesis, then, the following questions 
arise : — 


Ist. Had the people of Rhode Island, in the month of De- 
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cember, 1841, without the sanction or assent of the Legisla- 
ture, a right to adopt a State constitution for themselves, that 
constitution establishing a government, republican in form, 
within the meaning of the Constitution of the United States? 

2d. Was the evidence of the adoption by the people of 
Rhode Island of such a constitution, offered in the court below 
by the plaintiff in this cause, competent to prove the fact of 
the adoption of such constitution ? 

3d. Upon the issuing of the proclamation of the convention, 
by which it had been declared duly adopted, namely, on the 
13th day of January, 1842, and the acts under it, did not that 
constitution become the supreme law of the State of Rhode 
Island ? 

If these questions are answered in the negative, then the 
theory of American free governments for the States is unavail- 
able in practice. 

If they be answered in the affirmative, then the consequences 
which necessarily follow are, — 

Ist. The charter government was, ipso facto, dissolved by 
the adoption of the people’s constitution, and by the organiza- 
tion and proceedings of the new government under the same. 

2d. Consequently, the act of March, 1842, “in relation to 
offences against the sovereign power of the State,” and the act 
“declaring martial law,’ passed June 24, 1842, were both 
void. 

3d. The act of June, 1842, being void, affords no justifica- 
tion of the acts complained of in the plaintiff's declaration. 

Ath. Those acts, by the common law, amount to trespass, 
the facts being admitted by the defendants. 

It has already been said that Mr. Hallett alone argued the 
cause on behalf of the plaintiff in error, but the Reporter is much 
ata loss how to give even a skeleton of the argument, which 
lasted for three days, and extended over a great variety of mat- 
ter. "The following points were discussed, and authorities 
read. 

Ist. What is a state? 

Sydney on Government, pp. 15, 24, 349, 399; Locke on 
Government, B. 2, ch. 8, $$ 95, 96, &c.; Burgh’s Pol. Dis., 
Vol. L pp. 3, 4,6; Vattel, L. N., p. 18; Virginia Convention, 
1775; Wilson’s Works, Vol. I. pp. 17, 304, 305; Federalist, 
No. 39, p. 150; 2 Dall. Rep. 419, 463, 464; 3 Dall. Rep. 93, 94; 
I Tuck. Bl. Com., App., p. 10; 1 Story’s Com. on Const., p. 193, 
§ 208; 1 Elliott’s Deb., Gilp. ed., p. 65. 

2d. Who are the people? 

The early political writers indiscriminately use the words 
community, society, state, nation, body of the community, and 













































































































22 SUPREME COURT. 





Luther v. Borden et al. 





great body of the people, to express the same idea, and some- 
times the words the governed are used in the same sense. 

Sydney on Government, ch. 1, 2,3; Locke on Government, 
B. 2, ch. 8, $$ 95 et seq., ch. 13, &c.; Burgh’s Pol. Dis., 
Vol. I. ch. 2, 3, Vol. IIL. pp. 275-278; Vattel, L. N., p. 18; 
Virginia Convention, 1775, pp. 16, 27, 42, 78; Declaration of 
Amer. Ind., &c.; Trevett v. Weeden, Varnum’s Argument in 
1787 ; Wilson’s Works, Vol. I. pp. 17, 20, 25, 417, 420, Vol. II. 
p- 128, Vol. ILL. p. 291; Federalist, Nos. 1, 7, 14, 21, 22, 39, 
40, 63 ; Virginia Convention, 1788, pp. 46, 57, 58, 64, 65, 67 - 
70, 79, 87, 95, &c.; 2 Dall. Rep. 448, 449, 452, 454, 458, 
A470 —472; 3 Dall. Rep. 86, 92-94; 1 Tuck. Bl. Com., Pt. 1, 
note at p. 89, App., pp. 4, 9, 87; 1 Cranch, Rep. 176; Helvidius, 
p. 78 (by Mr. Madison); Rayner’s Life of Jefferson, 377, 378 ; 
John Taylor, of Car., pp. 4, 412, 413, 519, 447; Rawle on the 
Const., pp. 14-17. 

He cites Vattel, and uses the word people in the same sense 
Vattel had used the word state. 

4 Wheaton’s Reports, p. 404; Story’s Com. on the Const., 
Vol. L., B. 2, $$ 201-204, &c.; Virginia Convention, 1829, 
1830; Debates in Congress, (Michigan,) Reg. Deb., Vol. XIII. 
Pt. 1; Everett’s Address, Jan. 9, 1836; Burke’s Report. 

All the American political writers, &c., use the term people 
to express the entire numerical aggregate of the community, 
whether state or national, in contradistinction to the govern- 
ment or legislature. 

Mr. Burke, in his Report, cited above, says, that ‘ the 
(political) people include all free white male persons of the age 
of twenty-one years, who are citizens of the state, are of sound 
mind, and have not forfeited their right by some crime against 
the society of which they are members.” 

3d. Where resides the ultimate power or sovereignty ? 

Sydney on Gcvernment, pp. 70, 349, 436; Locke on Gov- 
ernment, p. 316; Burgh’s Pol. Dis., Vol. I. pp. 3, 4, 6, Vol. LIL. 
pp- 277, 278, 299, 447; Paine’s Rights of Man, p. 185; Roger 
Williams on Civil Liberty ; Virginia Convention of 1775; Dee. 
of Amer. Ind.; Wash. Farewell Address; 'Trevett v. Weeden, 
Varnum’s Argument; Wilson’s Works, Vol. L pp. 17, 21, 25, 
415, 417, 418, 420, Vol. IL. p. 128, Vol. ILL. pp. 277, 278, 299, 
447; Federalist, No. 22, p. 87, No. 39, p. 154, No. 40, p. 158, 
No. 46, p. 188; Virginia Deb. of 1788, pp. 46, 65, 69, 79, 157, 
230, 248, 313 ; Chisholm v. Georgia, 2 Dall. Rep. 448 (Iredell), 
454, 457, 458 (Wilson), 470 — 472 (Jay), 304 (Patterson) ; Van- 
horne’s Case, 3 Dall. Rep. 93 (Iredell) ; Doane’s Case, 3. Dall. 
Rep. 93 (Iredell); 1 Tuck. Bl. Com., App., pp. 4, 9, 10; 
1 Cranch, Rep. 176; Rayner’s Life of Jefferson, pp. 377, 378 ; 
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John Taylor, of Car., pp. 412, “413, 489, 490; 4 Wheaton’s 
Rep., p. Aud (Mi wshall ); Raw le on the Const., p. 17; 1 Story’s 
Com. on the Const., pp. 185, 186, 194, 195, 198-300; Vir- 
ginia Convention of 1829, 1830; Admission of Michigan 
(Buchanan, Benton, Strange, Brown, Niles, King, Vanderpoel, 
Toucey ); Everett’s Address, p. 4; 4 Elliott’s Deb. 223; R. 1. 
Declaration of Rights, Art. 2 and 3. 

Ath. ‘The right of the people to establish government. 
Sydney, Locke, Burgh (cited ante); Dec. of Amer. Ind. 
Wash. Farewell Ad. ; Virginia Convention of 1775; Roger W il. 
liams ; Wilson; The Federalist ; Virginia Deb. of 17 78; 2 2 Dall. 
Rep.; 1 Tuck. BL Com., App.; 1 Cranch; Rayner’s Life of 
Jetferson ; John Taylor, of Caroline; 4 Wheaton’s Reports; 
Rawle on the Constitution; 1 Story’s Com. on Const; Vir- 
ginia Convention of 1829, 1830; Admission of Michigan ; 2 El- 

liott’s Debates, 65 (Pat. Henry). 

5th. The mode in which the right may be exercised. 

The English authors already cited, although they all assert 
the right of the people to change their form of government as 
they please for their own welfare, do not in any instance come 
nearer to pointing out any specific mode of doing it than by 
saying that ‘they may meet when and where they ple: ise, and 
dispose of the sovereignty, or limit the exercise of it.” * 

Sydney on Government, ch. 3, $ 31, p. 399. 

In the Virginia Declaration of June 12, 1776, Art. 3, they 
say it may be done “in such manner as shall be judged most 
conducive to the common weal.” 

Declaration of American Independence ; Wilson’s Works, 
Vol. L. pp. 17, 21, 418, 419, Vol. IIL. p. 293; Federalist, No. 
21, p. 78, No. 39, p. 154, No. 40, p. 158, No. 43, p. 175; Vir- 
ginia Convention of 1788, 2 Elhott’s Deb., pp. 46, 65, 07; 
2 Dall. Rep., p. 448 (Iredell), p. 464 (Wilson, Jay); 1 Tuck. 
Bl. Com., part 1, p. 89, note; Appendix, pp. 92-94; Rayner’s 
Life of Jefferson, pp. 377, 378; 4 Wheaton’s Rep., p. 404 
(Marshall); Rawle on the Const., p. 17; L Story’s Com. on 
the Const., pp. 198, 300, 305, 306; Virginia Convention of 
1829, 1830, p. 195. 

The anti-republican doctrine that legislative action or sanc- 
tion is necessary, as the mode of effecting a change of State 
government, was broached for the first time, under the Unit- 
ed States government, by one Senator in the debate in Con- 
gress upon the admission of Michigan, December, 1846. Sce 








* For the reason, see Madison, 2 Ell. Deb. 95, and Pinckney, 4 Ell. Deh. 319, 


that for our system “we cannot find one express example in the experience of the 
world.” 
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Congressional Globe and Appendix for 1836, 1837. It was op- 
posed in the Senate by Mr. Buchanan, pp. 75, 147, Mr. Ben- 
ton, pp. 78, 79, Mr. Strange, p. 80, Mr. Brown, p. 81, Mr. 
Niles, pp. 82, 83, Mr. King, p. 85; in the House by Mr. Van- 
derpoel, p. 131, Mr. Toucey, p. 185. 

See Kamper v. Hawkins, 1 Virginia Cases, 28, 29, 36, 37, 
AG, A7, 50, 51, 57, 58, 62, 64, 65, 67-74. 

The instances of Tennessee, Michigan, Arkansas, and the 
recent case of New York. 

So far as the foregoing authorities are proof of any thing, 
they establish the following positions, viz. : — 

1. That in the United States no definite, uniform mode 
has ever been established for either instituting or changing a 
form of State government. 

2. That State legislatures have no power or authority over 
the subject, and can interfere only by usurpation, any further 
than, like other individuals, to recommend. 

3. That the great body of the people may change their 
form of government at any time, in any peaceful way, and by 
any mode of operations that they for themselves determine to 
be expedient. 

4. ‘That even where a subsisting constitution points out 
a particular mode of change, the people are not bound to fol- 
low the mode so pointed out; but may at their pleasure adopt 
another. 

5. That where no constitution exists, and no fundamental 
law prescribes any mode of amendment, there they must adopt 
a mode for themselves; and the mode they do adopt, when 
adopted, ratified, or acquiesced in by a majority of the people, 
is binding upon all. 

6th. When and by what act does a State constitution be- 
come the paramount law ? 

A constitution, being the deliberate expression of the sov- 
ereign will of the people, takes effect from the time that will is 
unequivocally expressed, in the manner provided in and by the 
instrument itself. 

The Constitution of the United States became the supreme 
law upon its ratification by nine States, in the mode pointed 
out by the Constitution itself. 

A similar rule of construction has been adopted by the sev- 
eral States ever since. 

Constitution of New York, p. 123 of Amer. Const. ; Pennsyl- 
vania, p. 139; Delaware, p. 157, § 8; Kentucky, p. 241; 
Louisiana, p. 300, § 7; Mississippi, p. 316, § 5; Michigan, 
p- 392, $ 9. 

This constitution was adopted in convention, May 11, 1835, 
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—ratified by the people on the first Monday of October, —a 
legislature elected in the same month, — held a session in No- 
vember, — organized their judiciary, March, 1836, but were not 
admitted into the Union until January 26, 1837. Validity has 
been given to her legislative acts passed in March 1836; there- 
fore her constitution took effect as the supreme law, upon its 
ratification by the vote of the people, on the first Monday of 
October, 1835. 

‘That this constitution was so considered, see speech of Mr. 
Morris, in Gales & Seaton’s Cong. App., p. 68; Mr. Benton, 
Mr. King, Mr. Vanderpoel, Mr. 'Toucey, Congressional Globe 
and Appendix, 1836-7. 

See also L Story’s Com. on Const. Judge Nelson says 
(1 Virginia Cases, p. 28),— ‘It is confessedly the assent of the 
people which gives validity to a constitution.” Judge Henry, 
p. 47; 9 Dane’s Abr., p. 18, § 8, p. 26, § 14, p. 22, § 11, 
when the United States Constitution became binding, p. 38. 
§ 28, p. Al, $ 32, p. 44, § 35. ; 

These authorities establish the position, that constitutions 
take effect and become binding from the time of their ratifica- 


tion by the vote of the people; which, in the language of 


Washington, is of itself ‘‘an explicit and authentic act of the 
whole people.” 

7th. The difference between a change of government and a 
revolution. 

2 Dall. Rep., 419, 464, 308; Wilson’s Works, Vol. I. pp. 
383, 384, “A change of government has been viewed,” &e. : 
[bid., pp. 20, 21; Federalist, No. 21 (Hamilton), p. 78, 
No. 39, p. 154, No. 40, p. 158, No. 43, p. 175 (Madison) ; 
Washington’s Farewell Address; the several State constitu- 
tions ; Helvidius (Madison); Rawle on the Const. ; 1 Story’s 
Com. on the Const., p. 300; 1 Cranch, p. 176 (Marshall) ; 9 
Dane’s Abr., pp. 67, 68, ¢ 56. 

All these go to establish the constitutional right of changing 
State forms of government. But the right of revolution, in the 
common and Kuropean acceptation of the term, implying a 
change by foree, is nowhere sanctioned, so far as individual 
States are concerned, in the Constitution of the United States. 
if it may be in that of any of the States. On the contrary, 
as such revolution may involve insurrection and rebellion, as in 
the cases of Massachusetts and Pennsylvania, the Constitution 
of the United States, Art. 1, Sect. 8, $$ 14 and 18, makes ex- 
press provision to resist all such force with the whole military 
force of the nation, if required, and the act of Congress of Feb- 
ruary 28, 1795, for calling out the militia, was passed to carry 
that provision into effect. So that, under the American sys- 
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tem of government, a re volution and a mere pei eaceful ‘change 
of government are entirely distinct and different things, — one 
being provided for, the other, in effeet, guarded against. 

Sth. Why a revolution to change the form of a State gov- 
ernment can never be resorted to within the limits of the United 
States Constitution, while a State remains in the Union. 

The United States Constitution, Art. 4, Sect. 4, provides that 
“the United States shall guarantee to every State in this 
Union a republican form of government, and shall protect each 
of them against invasion, and, on the application of the legis- 
lature or of the executive (when the legislature cannot be 
convened ) against domestic violence.” 

Now, therefore, if revolution includes insurrection ‘and rebel- 
lion (all of which are attempts to change a subsisting govern- 
ment by force), then they create that “domestic violence ” 
which is contemplated by the Constitution, and which, by the 
act of 1795, they have by law provided for suppressing. How, 
then, can revolution be resorted to, to change a State govern- 
ment? With respect to the Constitution of the United States 
the case may, I think, be different. 





As to the decision of State courts. 


The rule applies to cases where the decision of a State court 
has become a rule of property, and to the construction of local 
statutes. Green v. Neal, 6 Pet. 291. It must be a fixed and 
received construction. Shelby v. Guy, LL Wheat. 361; Gard- 
ner v. Collins, 2 Pet. 85 

But the Rhode Island court, in the trial of Governor Dorr 
for treason, refused to consider the people’s constitution, or to 
decide between that and the charter government. They held 
(p. 38) that, “if a government had been set up under what is 
called the people’s constitution, and they had appointed judges 
to give effect to their proceedings, and deriving authority from 
such a source, such a court might have been addressed upon a 
question like this; but we are not that court.” 

The rule of State decision does not apply to this ease, — 

1. Because it involved no rule of property nor construction 
of a statute enacted by a legislature acknowledged by both 
parties, but related to the existence of a constitution and gov- 
ernment under it. 

2. The court never decided which was the valid constitu- 
tion, but refused to take jurisdiction of that question or to hear 
it at all. 

3. The excitement of the times forms an exception. 

4. It was made a political question, and not a judicial con- 
struction, as far as it entered into the case. 
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Mr. Whipple, for the defendant in error, said that the ques- 
tion to be decided was, whether a portion of the voters of a 
State, either the majority or mimority, whenever they choose, 
assembling in mass meeting without any law, or by voting 
where there is no opportunity of challenging votes, may over- 
throw the constitution and set up anew one? But he would 
leave the discussion of general principles to his associate, and 
confine himself to the more minute facts of the case. 

The court below ruled out the evidence offered by the plain- 
tiff in error. Were they right? ‘They offered parol proof of 
ai new constitution, which was said to have been adopted by 
an out-door proceeding, not recognized by any law. No paral- 
lel can be found to this case in any government, the freest 
that ever existed, where it was attempted by such a sum- 
mary proceeding to bind all those who had no participation 
in it. 

The charter and laws of Rhode Island were liberal and even 
radical. It was eminently a government ef the people. (Mr. 
Whipple here went into a particular examination of the charter 
and laws to illustrate this point.) The usage has been always 
for the legislature to receive and act upon petitions for exten- 
sion of the right of suffrage, and this usage constitutes the law. 
All changes must originate with the legislature. 

The following proposition is true, viz. : —'That no resistance 
to law is to be countenanced, unless in case of oppression irre- 
mediable otherwise. Was this the case here? Difficulties 
had existed for thirty years in the way of framing a constitu- 
tion, not consisting in an electoral vote, but in the basis of 
representation. ‘Towns had grown up and claimed a greater 
share in representation in the legislature. But in conventions, 
the allotment of representatives was according to the scale of 
representation then existing in the legislature, and they kept 
things just as they were. Power remained in the same hands. 
In January, 1841, the legislature passed resolutions calling a 
convention, organized upon the same basis upon which it stood 
itself, and on the 7th of February 1841, the Suffrage Associa- 
tion adopted a declaration of principles, one of which was as 
follows, viz. : — 

“ Resolved, That whenever a majority of the citizens of this 
State who are recognized as citizens of the United States 
shall, by delegates in convention assembled, draft a constitu- 
tion, and the same shall be accepted by their constituents, it 
will be, to all intents and purposes, the law of the State.” 

Yet in the petition upon which the legislature acted it is 
said, —“ Your petitioners would not take the liberty of sug- 
gesting to your honorable body any course which should, be 
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pursued, but would leave the whole affair in your hands, trust- 
ing to the good sense and discretion of the General Assembly.” 

And yet, within a fortnight after the legislature had provided 
for a convention, in conformity with this petition, these same 
persons took the affair into their own hands, and issued the 
declaration of principles above mentioned. Was there ever a 
case where a legislature submitted alterations of a constitution 
to be voted upon by any other than qualified voters? And 
yet Rhode Island did more than this. By the resolutions of 
January, 1841, she permitted every male inhabitant to vote 
upon the adoption of the constitution which might be pro- 
posed. (Mr. Whipple here read and commented on many 
documents, to show that the friends of the “ people’s constitu- 
tion” only wanted to get ahead of the legislative convention, 
and that of course there was no case of irremediable oppres- 
sion. ) 

The ‘declaration of principles” above mentioned is founded 
upon the idea, that the people can change the constitution 
whenever they choose to do so, according to the resolution 
above quoted ; and yet the thirteenth article of the Dorr con- 
stitution says that all propositions to amend the constitution 
must originate in the legislature, and then be ratified by the 
people. Although our amended constitution gave to the peti- 
tioners all they asked, yet they voted against it when before 
the people for adoption, and it was rejected by a small majori- 
ty. (Wr. Whipple here commented on the irregularities in 
voting upon the adoption of the Dorr constitution. ) 

It has been contended by the opposite counsel, that they had 
aright, in the court below, to prove, by parol, the adoption of 
their constitution ; that every male inhabitant over twenty-one 
years of age has a natural right to vote; that their votes are 
binding upon the government; that their government had a 
right to take the military arsenal by force ; and that this court 
has a right to decide that our government, now and always 
represented in Congress, was not a legitimate government. 

There is no such thing as a natural right to vote. ‘There 
are three classes of rights : natural, such as those recognized in 
the Declaration of Independence ; civil, such as the rights of 
property ; and political rights. Society has nothing to do with 
natural rights except to protect them. Civil rights belong 
equally to all. Every one has the right to acquire property, 
and even in infants the laws of all governments preserve this. 
But political rights are matters of practical utility. A right to 
vote comes under this class. If it was a natural right, it would 
appertain to every human being, females and minors. Even 
the Dorr men excluded all under twenty-one, and those who 
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hi ad not sendin a within the State during a year. But if the 
State has the power to affix any limit at all to the enjoyment 
of this right, then the State must be the sole judge of the ex- 
tent of such restriction. It can confine the right of voting to 
frecholders, as well as adults or residents for a year. he 
boasted power of majorities can only show itself under the law, 
and not against the law, in any government of laws. It can 
only act upon days and in places appointed by law. 

But it is urged by the opposite counsel, that the great doc- 
trine of the sovereignty of the people, and their consequent 
power to alter the constitution whenever they choose, is the 
American doctrine, in opposition to that of the Holy Alliance of 
Jurope, Which proclaims that all reforms must emanate from 
the throne. Let us examine this so-called American doctrine. 
1 say that a proposition to amend always comes from the leg- 
islative body. (Mr. Whipple here examined, seriatim, the 
Constitution of the United States, and the constitutions of each 
State, to show that this principle ran through the whole of 
them. ) 

Look at the subject in another aspect. In Congress each 
House must agree, and even then the President may veto a 
bill. Sixteen millions of people in the large States may be in 
favor of amending the Constitution, but their will may be 
thwarted by four millions in the small States. What then be- 
comes of this vaunted American doctrine of popular sovereignty, 
acting by majorities?) There is no such thing in the United 
States as a forcible revolution. The Constitution forbids it. 
The framers of it gave to the federal government power to 
put down a rebellion, because they saw that remedies for all 
grievances were provided by law. 





Mr. Webster, on the same side. 

This is an unusual case. During the years 1841 and 1842, 
great agitation existed in Rhode Island. In June, 1842, it sub- 
sided. The legislature passed laws for the punishment of of- 
fenders, and declared martial law. The grand jury indicted 
Dorr for treason. His trial came on in 1844, when he was 
convicted and sentenced to imprisonment for life. Here is a 
suit in which the opposite counsel say that a great mistake has 
happened in the courts of Rhode Island; that Governor King 
should have been indicted. They wish the governor and the 
rebel to change places. If the court can take cognizance of 
this question, which I do not think, it is not to be regretted 
that it has been brought here. It is said to involve the fun- 
damental principles of American liberty. This is true. It is 
always proper to discuss these, if the appeal be made to reason. 
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and not to the passions. There are certain principles of liberty 
which have existed in other countries, such as life, the right of 
property, trial by jury, &e. Our ancestors brought with them 
all which they thought valuable in England, and left behind 
them all which they thought were not. Whilst colonies, they 
sympathized with Englishmen in the Revolution of 1688. 
There was a general rejoicmg. But in 1776 the American 
people adopted principles more especially adapted to their con- 
dition. They can be traced through the Confederation and the 
present Constitution, and our principles of liberty have now be- 
come exclusively American. They are distinctly marked. We 
changed the government where it required change: where we 
found a good one, we left it. Conservatism is visible through- 
out. Let me state what I understand these principles to be. 
The first is, that the people are the source of all political 
power. Every one believes this. Where else is there any 
power? ‘There is no hereditary legislature, no large property, 
no throne, no primogeniture. Every bedy may buy and sell. 
There ‘is an equality of rights. Any one who should look to 
any other source of power than the people would be as much 
out of his mind as Don Quixote, who imagined that he saw 
things which did not exist. Let us all admit that the people 
are sovereign. Jay said that in this country there were many 
sovereigns and no subject. A portion of this sovereign power 
has been delegated to government, which represents and speaks 
the will of the people as far as they chose to delegate their 
power. Congress have not all. The State governments have 
not all. The Constitution of the United States does not speak 
of the government. It says the United States. Nor does it 
speak of State governments. It says the States; but it recog- 
nizes governments as existing. The people must have repre- 
sentatives. In England, the representative system originated, 
not as a matter of right, but because it was called by the king. 
The people complained sometimes that they had to send up 
burgesses. At last there grew up a constitutional representa- 
tion of the people. In our system, it grew up differently. It 
was because the people could not act in mass, and the right to 
choose a representative is every man’s portion of sovereign 
power. Suffrage is a delegation of political power to some in- 
dividual. Hence the right must be guarded and_ protected 
against force or fraud. That is one principle. Another is, 
that the qualification which entitles a man to vote must be 
prescribed by previous laws, directing how it is to be exer- 
cised, and also that the results shall be certified to some central 
power so that the vote may tell. We know no other principle. 
If you go beyond these, you go wide of the American track. 
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One principle is, that the people often limit their government ; 
another, that they often limit themselves. They secure them- 
selves against sudden changes by mere majorities. The fifth 
article of the Constitution of the United States is a clear proof 
of this. ‘The necessity of having a concurrence of two thirds 
of both houses of Congress to propose amendments, and of 
their subsequent ratification by three fourths of the States, 
gives no countenance to the principles of the Dorr men, be- 
cause the people have chosen so to limit themselves. All 
qualifications which persons are required to possess before they 
can be elected are, in fact, limitations upon the power of the 
electors ; and so are rules requirmg them to vote only at par- 
ticular times and places. Our American mode of government 
does not draw any power from tumultuous assemblages. If 
any thing is established in that way, it is deceptive. It is true 
that at the Revolution governments were forcibly destroyed. 
But what did the people then do?) They got together and 
took the necessary steps to frame new governments, as they 
did in England when James the Second abdicated. William 
asked Parliament to assemble and provide for the case. It was 
a revolution, not because there was a change in the person of 
the sovereign, but because there was a hiatus which must be 
filled. It has been said by the opposing counsel, that the peo- 
ple can get together, call themselves so many thousands, and 
establish whatever government they please. But others must 
have the same right. We have then a stormy South Ameri- 
can liberty, supported by arms to-day and crushed by arms to- 
morrow. Our theory places a beautiful face on liberty, and 
makes it powerful for good, producing no tumults. When it is 
necessary to ascertain the will of the people, the legislature 
must provide the means of ascertaining it. The Constitution 
of the United States was established in this way. It was rec- 
ommended to the States to send delegates to a convention. 
They did so. Then it was recommended that the States 
should ascertain the will of the people. Nobody suggested any 
other mode. 

The opposite counsel have cited the examples of the different 
States in which constitutions have been altered. Only two 
provided for conventions, and yet conventions have been held 
in many of them. But how? Always these conventions were 
called together by the legislature, and no single constitution 
has ever been altered by means of a convention gotten up by 
mass meetings. There must be an authentic mode of ascer- 
taining the public will somehow and somewhere. If not, it is 
a government of the strongest and most numerous. It is said, 
that, if the legislature refuses to call a convention, the case then 
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resembles the Holy Alliance of Europe, whose doctrine it was 
that all changes must originate with the sovereign. But there 
is no resemblance whatever. I say that the will of the people 
must prevail, but that there must be some mode of finding out 
that will. The people here are as sovereign as the crowned 
heads at Laybach, but their will is not so easily discovered. 
They cannot issue a ukase or edict. In 1845, New York 
passed a law recommending to the people to vote for delegates 
to a convention ; but the same penalties against fraud were 
provided as in other elections. False oaths were punished in 
the same way. The will of the people was collected just as in 
ordinary occasions. 

What do the Constitution and laws of the United States say 
upon this point. ‘The Constitution recognizes the existence of 
States, and guarantees to each a republican form of government, 
and to protect them against domestic violence. The thing 
which is to be protected is the existing State government. 
This is clear by referring to the act of Congress of 1795. In 
case of an insurrection against a State, or the government 
thereof, the President is to interfere. The Constitution pro- 
ceeds upon the idea, that each State will take care to establish 
its own government upon proper principles, and does not con- 
template these extraneous and irregular alterations of existing 
governments, 

Let us now look into the case as it was tried in the court 
below, and examine, — 

Ist. Whether this court can take judicial cognizance of, and 
decide, the questions which are presented in the record. 

2d. Whether the acts which the plaintiff below offered to 
prove were not criminal acts, and therefore no justification for 
any body. 

3d. Whether in point of fact any new government was put 
into operation in Rhode Island, as has been alleged. 

(Mr. Webster here examined the pleas, &c., and narrative of 
proceedings, as above set forth.) The new constitution was pro- 
claimed on tne 13th of January, 1842. On the 13th of April, offi- 
cers were appointed under it, and Mr. Dorr was chosen governor. 
On the 3d of May the legislature met, sat that day and the 
next, and then adjourned to meet on the first Monday in July, 
in Providence. But it never met again. What became of it ? 
The whole government went silently out of existence. In No- 
vember, 1842, the people voted to adopt a constitution which 
had been framed under legislative authority, and in May, 1843, 
this new constitution went into operation and has ever since 
continued. If this displaced Mr. Dorr’s government, then 
there was an interregnum in the State of nearly a year. But 
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IS between the first Monday in July, 1842, and May, 1843, what 
e had extinguished this government of Mr. Dorr? It must have 
e | gone out of itself, and, in fact, only lasted for two days, viz. 
it ; the 3d and 4th of May, 1842. In August, 1842, Dorr was in- 
d dicted for treason, tried in March, 1844, and found guilty. 
Lf Mr. Webster here read an extract from the charge of Chief 
k Justice Durfee. ) 

S To return to the first point mentioned. Can this court, or 
e could the court below, take cognizance of the questions which 
i are raised in the record? If not, the proof was properly re- 
i jected. 


The question which the court was called upon to decide was 
one of sovereignty. Two legislatures were in existence at the 
t to} 


same time. Both could not be legitimate. If legal power had 
, not passed away from the charter government, it could not have 
3 got into Dorr’s. The position taken on the other side is that 
ithad so passed away, and it is attempted to be proved by 
n votes and proceedings of meetings, &c., out of doors. This 
t court must look elsewhere, — to the Constitution and laws, and 
“4 acts of the government, of the United States. How did the 
a President of the United States treat this question? Acting un- 
4 der the Constitution and law of 1795, he decided that the ex- 
3 isting government was the one which he was bound to protect. 

He took his stand accordingly, and we say that this is obliga- 
t tory upon this court, which always follows an executive recog- 

nition of a foreign government. The proof offered below, and 
1 rejected by the court, would have led to a different result. Its 


object was to show that the Dorr constitution was adopted by 
a majority of the people. But how could a court judge of 


r this: Can it know how many persons were present, how 
mauy of them qualified voters, and all this to be proved by 
t testimony ? Can it order to be brought before it the minutes 
and registers of unauthorized officers, and have them proved 
: by parol? The decisions of the legislature and courts of 


4 Rhode Island conclude the case. Will you reverse the judg- 
inent in Dorr’s case ? 

‘The second proposition is a branch of the first, viz. :— 

If the court below had admitted the evidence offered by the 
’ other side, and the facts which they alleged had been estab- 
lished by proof, still they would not have afforded any ground 
Y y of justification. The truth of this proposition is sufficiently 


, | manifest from these two considerations, namely, that the acts 
>» | referred to were declared to be of a criminal nature by com- 
2 petent authority, and no one can justify his conduct by crimi- 
L nal acts. 


3. Let us now inquire whether, in point of fact, any new gov- 
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ernment was put into operation in Rhode Island, as has been 
alleged. 

It has been before stated that the government of Mr. Dorr, 
if it ever existed at all, only lasted for two days. Even the 
French revolution, rapid as it was, required three. During 
those two days, various officers were appointed ; but did any 
one ever hear of their proceeding to discharge their several 
duties? A court was appointed. But did any process ever 
issue under its authority? Was any person ever sued or ar- 
rested? Or did any officer, so appointed, venture to bring his 
oflicial functions into practical operation upon either men or 
property? There was nothing of this. The government was 
nothing but a shadow. It was all paper and patriotism; and 
went out on the 4th of May, admitting itself to be, what every 
one must now consider it, nothing but a contemptible sham. 


Mr. Clifford (Attorney-General) concluded the argument on 
behalf of the plaintiff in error. He confined his attention al- 
most exclusively to the point, that a State had no right to de- 
clare martial law. But of his argument the Reporter has no 
notes. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

This case has arisen out of the unfortunate political differ- 
ences which agitated the people of Rhode Island in 1841 and 
1842. 

It is an action of trespass brought by Martin Luther, the 
plaintiff in error, against Luther M. Borden and others, the de- 
fendants, in the Circuit Court of the United States for the Dis- 
trict of Rhode Island, for breaking and entering the plaintiff's 
house. The defendants justify upon the ground that large 
numbers of men were assembled in different parts of the State 
for the purpose of overthrowing the government by military 
force, and were actually levying war upon the State; that, in 
order to defend itself from this insurrection, the State was de- 
clared by competent authority to be under martial law ; that 
the plaintiff was engaged in the insurrection; aud that the de- 
fendants, being in the military service of the State, by com- 
mand of their superior officer, broke and entered the house and 
searched the rooms for the plaintiff, who was supposed to be 
there concealed, in order to arrest him, doing as little damage 
as possible. ‘The plaintiff replied, that the trespass was com- 
mitted by the defendants of their own proper wrong, and with- 
out any such cause ; and upon the issue joined on this replica- 
tion, the parties proceeded to trial. 

The evidence offered by the plaintiff and the defendants is 
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stated at large in the record; and the questions decided by the 
Circuit Court, and brought up by the writ of error, are not such 
as commonly arise in an action of trespass. The existence 
and authority of the government under which the defendants 
acted was called in question ; and the plaintiff insists, that, be- 
fore the acts complained of were committed, that government 
had been displaced and annulled by the people of Rhode Isl- 
and, and that the plaintiff was engaged in supporting the law- 
ful authority of the State, and the defendants themselves were 
in arms against it. 

This isa new question in this court, and certainly a very 
grave one; and at the time when the trespass is alleged to have 
been committed it had produced a general and painful excite- 
ment in the State, and threatened to end in bloodshed and 
eivil war. 

The evidence shows that the defendants, in breaking into the 
plaintiff's house and endeavouring to arrest him, as stated in the 
pleadings, acted under the authority of the government which 
was established in Rhode Island at the time of the Declaration 
of Independence, and which is usually called the charter gov- 
ernment. For when the separation from England took place, 
Rhode Island did not, like the other States, adopt a new con- 
stitution, but continued the form of government established by 
the charter of Charles the Second in 1663; making only such 
alterations, by acts of the legislature, as were necessary to adapt 
it to their condition and rights as an independent State. It 
was under this form of government that Rhode Island united 
with the other States in the Declaration of Independence, and 
afterwards ratified the Constitution of the United States and 
became a member of this Union; and it continued to be the 
established and unquestioned government of the State until the 
difficulties took place which have given rise to this action. 

In this form of government no mode of proceeding was 
pointed out by which amendments might be made. It author- 
ized the legislature to prescribe the qualification of voters, and 
in the exercise of this power the right of suffrage was confined 
to frecholders, until the adoption of the constitution of 1843. 

For some years previous to the disturbances of which we are 
now speaking, many of the citizens became dissatisfied with 
the charter government, and particularly with the restriction 
upon the right of suffrage. Memorials were addressed to the 
legislature upon this subject, urging the justice and necessity 
of a more liberal and extended rule. But they failed to pro- 
duce the desired effect. And thereupon meetings were held 
and associations formed by those who were in favor of a more 
extended right of suffrage, which finally resulted in the election 
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of a convention to form a new constitution to be submitted to 
the people for their adoption or rejection. This convention 
was not authorized by any law of the existing government. 
It was elected at voluntary meetings, and by those citizens 
only who favored this plan of reform; those who were op- 
posed to it, or opposed to the manner in which it was proposed 
to be accomplished, taking no part in the proceedings. ‘The 
persons chosen as above mentioned came together and framed 
a coustitution, by which the right of suffrage was extended to 
every male citizen of twenty-one years of age, who had resided 
in the State for one year, and in the town in which he offered 
to vote for six months, next preceding the election. ‘The con- 
vention also preseribed the manner in which this constitution 
should be submitted to the decision of the people, — permitting 
every one to vote on that question who was an American citi- 
zen, twenty-one years old, and who had a permanent residence 
or home in the State, and directing the votes to be returned to 
the convention. 

Upon the return of the votes, the convention declared that 
the constitution was adopted and ratified by a majority of the 
people of the State, and was the paramount law and constitu- 
tion of Rhode Island. And it communicated this decision to 
the governor under the charter government, for the pur- 
pose of being laid before the legislature; and directed elec- 
tions to be held for a governor, members of the legislature, and 
other officers under the new constitution. These elections ac- 
cordingly took place, and the governor, lieutenant-governor, 
secretary of state, and senators and representatives thus ap- 
pointed assembled at the city of Providence on May 3d, 1842, 
and immediately proceeded to organize the new government. 
by appointing the officers and passing the laws necessary for 
that purpose. 

The charter government did not, however, admit the va- 
lidity of these proceedings, nor acquiesce in them. On the con- 
trary, in January, 1842, when this new constitution was com- 
municated to the governor, and by him laid before the legis- 
lature, it passed resolutions declaring all acts done for the pur- 
pose of imposing that constitution upon the State to be an as- 
sumption of the powers of government, in violation of the 
rights of the existing government and of the people at large : 
and that it would maintain its authority and defend the legal 
and constitutional rights of the people. 

In adopting this measure, as well as in all others taken by 
the charter government to assert its authority, it was supported 
by a large number of the citizens of the State, claiming to be a 
majority, who regarded the proceedings of the adverse party as 
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unlawful and disorganizing, and maintained that, as the existing 
government had been established by the people of the State, no 
convention to frame a new constitution could be called without 
its sanction ; and that the times and places of taking the votes, 
and the officers to receive them, and the qualification of the 
voters, must be previously regulated and appointed by law. 

But, notwithstanding the determination of the charter gov- 
ernment, and of those who adhered to it, to mauitain its author- 
ity. Thomas W. Dorr, who had been elected gevernor under 
the new constitution, prepared to assert the authority of that 
government by force, and many citizens assembled in arms to 
support him. The charter government thereupon passed an 
act declaring the State under martial law, and at the same time 
proceeded to call out the militia, to repel the threatened attack 
and to subdue those who were engaged in it. In this state of 
the contest, the house of the plaintil, who was engaged in sup- 
porting the authority of the new goverument, was broken and 
entered in order to arrest him. The defendants were, at the 
time, in the military service of the old government, and in 
arms to support its authority. 

It appears, also, that the charter government at its session of 
January, 1842, took measures to call a conveution to revise the 
existing form of government; and after various proceedings. 
which it is not material to state, a new constitution was formed 
by a convention elected under the authority of the charter 
government, and afterwards adopted and ratified by the people ; 
the times and places at which the votes were to be given, the 
persons who were to receive and return them, and the qualifi- 
eation of the voters, having all been previously authorized and 
provided for by law passed by the charter government. ‘This 
new government went into operation i May, 1843, at which 
time the old government formally surrendered all its powers : 
and this constitution has continued ever since to be the admit- 
ted and established government of Rhode Island. 

The difficulties with the government of which Mr. Dorr was 
the head were soon over. ‘They had ceased before the con- 
stitution was framed by the convention elected by the authori- 
ty of the charter government. For after an unsuccessful at- 
tempt made by Mr. Dorr in May, 1842, at the head of a mili- 
tary force, to get possession of the State arsenal at Providence. 
in which he was repulsed, and an assemblage of some hun- 
dreds of armed men under his command at Chepatchet in the 
June following, which dispersed upon the approach of the 
troops of the old government, no further effort was made to es- 
tablish it; and until the constitution of 1843 went into opera- 
tion the charter government continued to assert its authority 
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aa exercise its powers, and t to ) enfore e obedience, throughout 
the State, arresting and imprisoning, and punishing in its judi- 
cial tribunals, those who had appeared in arms against it. 

We do not understand from the argument that the constitu- 
tion under whieh the plaimtiff acted is supposed to have been 
in foree after the constitution of May, 1843, went into operation. 
The contest is confined to the year preceding. The plain- 
tll contends that the charter government was displaced, and 
ecased to have any lawful power, after the organization, in May, 
S42, of the government which he supported, and although 
that government never was able to exere:se any authority in 
the State, nor to command obedience to its laws or to its offi- 
cers, yet he insists that it was the lawful and established goy- 
ernment, upon the ground that it was ratified by a large ma- 
jority of the male people of the State of the age of twenty-one 
and upwards, and also by a majority of those who were en- 
titled to vote for general oflicers under the then existing laws 
of the State. ‘The fact that it was so ratified was not admit- 
ted: and at the trial in the Cireuit Court he offered to prove 
it by the production of the original ballots, and the original 
registers of the persons voting, verified by the oaths of the 
several moderators and clerks of the meetings, and by the tes- 
timony of all the persons so voting, and by the said constitu- 
tion; and also offered in evidence, for the same purpose, that 
part of the census of the United States for the year 1840 
which applies to monte Island ; and a certificate of the seere- 
tary of state of the charter government, showing the number 
of votes polled by the freemen of the State for the ten years 
then last past 

The Cireuit Court rejected this evidence, and instructed the 
jury that the charter government and laws under which the 
defendants acted were, at the time the trespass is alleged to 
have been committed, m full foree and effect as the form of 
government and paramount law of the State, and constituted 
a justification of the acts of the defendants as set forth in their 
pleas. 

It is this opinion of the Cirenit Court that we are now called 
upon to review. It is set forth more at large in the exception, 
but is in substance as above stated ; and the question presented 
is ceriainly a very serious one. For, if this court is authorized 
to enter upon this inquiry as proposed by the plaintiff, and it 
should be decided that the charter government had no legal 
existence during the period ef time above mentioned, —if it had 
been annulled by the adoption of the opposing government, — 
then the laws passed by its legislature during that time were 
nullities ; its taxes wrongfully collected ; its salaries and com- 
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pensation to its efile ers illegally paid ; its public accounts im- 
prope rly settled; and the judgine its and sentences of its courts 
mn civil and criminal cases null and void, and the officers who 


earried their decisions into operation answerable as trespassers, 


if not im Some cases as criminals. 

When the decision of this court might lead to such results, 
it becomes its duty to examine very carefully its own powers 
before it undertakes to exercise jurisdiction. 

Certainly, the question which the plamtuf proposed to raise 
by the testimony he offered has not heretofore been recognized 
asa judicial one in any of the State courts. In forming the 
constitutions of the different States, after the Declaration of 
Independence, and in the various changes and alterations which 
have since been made, the political department has always de- 
termined whether the proposed constitution or amendment was 
ratified or not by the people of the State. and the judicial 
power has followed its decision. In Rhode Island, the ques- 
tion has been direetly decided. Prosecutions were there in- 
stituted against some of the persons who had been active in 
the forcible opposition to the old government. And in more 
than one of the cases evidence was offered on the part of the 
defence similar to the testimony offered in the Cireuit Court, 
and for the same purpose; that is, for the purpose of showing 
that the proposed constitution had been adopted by the people 
of Rhode Island, and had, therefore, become the established 
governmelt, and consequeatly that the parties accused were 
doing nothing more than their duty in endeavouring to sup- 
port it. 

But the courts uniformly held that the inquiry proposed to 
be made belonged to the political power and not to the judi- 
cial; that it rested with the political power to decide whether 
the charter government had been displaced or not ; and when 
that decision was made, the judicial department would be 
hound to take notice of it as the paramount law of the State, 
without the aid of oral evidence or the examination of wit- 
hesses; that, according to the laws and institutions of Rhode 
Island, no such change had been recognized by the political 
power; and that the charter government was the lawful and 
established government of the State during the period in con- 
test, and that those who were in arms against it were insur- 
gents, and liable to punishment. This doctrine is clearly and 
forcibly stated in the opinion of the Supreme Court of the 
State in the trial of Thomas W. Dorr, who was the governor 
elected under the opposing constitution, and headed the armed 
force which endeavoured to maintain its authority. 

Indeed, we do not sce how the question could be tried and 
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judicially decided in a State court. Judicial power presup- 
poses an established government capable of enacting laws and 
enforcing their execution, and of appointing judges to expound 
and administer them. "The acceptance of the judicial oflice is 
a recognition of the authority of the government from which it 
is derived. And if the authority of that government is an- 
nulled and overthrown, the power of its courts and other officers 
isannulled with it. And ifa State court should enter upon the 
inquiry proposed in this ease, and should come to the conclu- 
sion that the government under which it acted had been put 
aside and displ: weed by an opposing government, it would cease 
to be a court, and be meapable of pronowicing a pane ial de- 
cision upon the question it ‘unde rtook to try. [it decides at all 
as a court, it necessarily affirms the existence and authority of 
the government under which it is exercising judicial power. 

It is worthy of remark, however, when we are referring to 
the authority ef State decisions, that the trial of Thomas W. 
Dorr took place after the constitution of 1843 went into oper- 
ation. The judges who decided that case held their authority 
under that constitution ; and it is admitted on all hands that it 
was adopted by the people of the State, and is the lawful and 
established government. It is the decision, therefore. of a 
State court, whose judicial authority to decide upon the con- 
stitution and Jaws of Rhode [sland is not questioned by either 
party to this controversy, although the government under 
which it acted was framed and adopted under the sanction and 
laws of the charter government. 

The point, then, raised here has been already decided by the 
courts of Rhode Island. 'The question relates, altogether, to 
the constitution and laws of that State ; and the well settled 
jrule in this court is, that the courts of the United States adopt 
rand follow the decisions of the State courts in questions which 
concern merely the constitution and laws of the State. 

Upon what ground could the Cireuit Court of the United 
States which tried this case have departed from this rule, and 
disregarded and overruled the decisions of the courts of Rhode 
Island?) Undoubtedly the courts of the United States have 
certain powers under the Constitution and laws of the United 
States which do not belong to the State courts. But the 
power of determining that a State government has been law- 
fully established, which the courts of the State disown and 
repudiate, is not one of them. Upon such a question the courts 
of the United States are bound to follow the decisions of the 
State tribunals, and must therefore regard the charter govern- 
ment as the lawful and established government during the time 
of this contest. 
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Besides, if the Cireuit Court had entered upon this inquiry, 
by what rule could it have determined the qualification of 
voters upon the adoption or rejection of the proposed constitu- 
tion, unless there was some previous law of the State to guide 
it? It is the province of a court to expound the law, not to 
make it. And certainly it is no part of the judicial functions 
of wy eourt of the United States te prescribe the qualification 
of voters in a State, giving the right to those to whom it is 
denied by the written and established constitution and laws of 
the State, or taking it away from those to whom it is given; 
nor has it the right to determine what political privileges the 
citizens of a State are entitled to, unless there is an established 
coustitution or law to govern its decision. 

And if the then existing law of Rhode Island which confined 
the right of suifrage to frecholders is to govern, and this ques- 
tion is to be tried by that rule, how could the majority have 
been ascertained by legal 
might lawfully receive: The written returns of the moder- 
ators and clerks of mere voluntary meetings, verified by atlida- 
vit, certainly would not be admissible: nor their opinions or 
judgments as to the freehold qualification of the persons who 
voted. The Jaw requires actual knowledge in the witness of 
the faet to which he testifies in a court of justice. How, then, 
could the inajority of freeholders have been determined in a 
judicial proceeding ¢ 

The court had net the power to order a census of the free- 
holders to be taken: nor would the census of the United States 
of IS40 be any evidence of the number of frecholders in the 
State in [S42. Nor could the court appomit persous to ex- 


evidence, such as a court of justice 


amine and determine whether every person who had voted 
possessed the freehold qualifieation which the law then re- 
qured. In the nature of things, the Cireuit Court could not 
know the name and residence of every citizen, and bring him 
before the court to be examined. And if this were attempted, 
where would such an inquiry have terminated? And how 
long must the people of Rhode Island have waited to learn 
from this court under what form of government they were 
living during the year in controversy ? 

but this is not all. The question as to the majority is a 
question of fact. It depends upon the testimony of witnesses, 
and if the testimony offered by the plaintiff had been received, 
the defendants had the right to offer evidence to rebut it; and 
there might, and probably would, have been conflicting testi- 
mony as to the number of voters in the State, and as to the 
legal qualifications of many of the individuals who had voted. 
The decision would, therefore, have depended upon the rela- 
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tive credibility of witnesses, and the weight of testimony ; and 
as the case before the Cireuit Court was an aetion at common 
law, the question of facet, according to the seventh amendment 
to the Constitution of the United States, must have been tried 
by the jury. In one case a jury might find that the constitu- 
tion which the plaimtul supported was adopted by a majority 
of the citizens of the State, or of the voters entitled to vote by 
the existing law. Another jury in another case might find 
otherwise. And as a verdict is not evidence ina suit between 
different parties, if the courts of the United States have the 
jurisdiction contended for by the plaintif, the question wheth- 
er the acts done under the charter government during the period 
in contest are valid or not must always remain unsettled and 
open to dispute. ‘The authority and security of the State gov- 
ernments do not rest on such unstable foundations. 

Moreover, the Constitution of the United States, as far as it 
has provided for an emergency of this kind, and authorized the 
general government to interfere in the domestie concerns of a 


State, has treated the subject as political in its nature, and 


placed the power in the hands of that department. 

The fourth section of the fourth article of the Constitution of 
the United States provides that the United States shall guar- 
antee to every State in the Union a republican form of gov- 
ernment, and shall protect each of them agaist invasion ; and 
on the application of the legislature or of the executive (when 
the legislature cannot be convened ) against domestic violence. 

Under this article of the Constitution it rests with Congress 
to decide what government is the established one in a State. 
For as the United States guarantee to each State a republican 
government, Congress must necessarily decide what govern- 
ment is established im the State before it ean determine wheth- 
er it is republican or not. And when the senators and rep- 
resentatives of a State are admitted into the councils of the 
Union, the authority of the government under which they are 
appointed, as well as its republican character, ts recognized by 
the proper constitutional authority. And its decision is binding 
on every other department of the government, and could not 
be questioned in a judicial tribunal. It is true that the contest 
in this case did not last long enough to bring the matter to 
this issue ; and as no senators or representatives were elected 
under the authority of the government of which Mr. Dorr was 
the head, Congress was not called upon to decide the contro- 
versy. Yet the right to decide is placed there, and not in the 
courts. 

So, too, as relates to the clause in the above-mentioned article 
of the Constitution, providing for cases of domestic violence. 
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It rested with Congress, too, to determine upon the means proper 
to be adopted to fulfil this guarantee. They might, if they had 
deemed it most advisable to do so, have placed it in the power 
of a court to decide when the contingency had happened which 
required the federal government to interfere. But Congress 
thought otherwise, and no doubt wisely; and by the act of 
February 28, 1795, provided, that, “in case of an imsurrection 
in any State against the government thereof, it shall be lawful 
for the President of the United States, on application of the 
legislature of such State or of the executive (when the legisla- 
ture cannot be convened), to call forth such number of the 
militia of any other State or States, as may be applied for, as 
he may judge sufficient to suppress such insurrection.” 

By this act, the power of deciding whether the exigency 
had arisen upon which the government of the United States 
is bound to interfere, is given to the President. He is to act 
upon the application ef the legislature or of the executive, and 
consequently he must determine what body of men constitute 
the legislature, and who is the governor, before he can act. 
The tact that both parties claim the right to the government 
cannot alter the ease, for both eannot be entitled to it. If 
there is an armed contliet, like the one of which we are speak- 
ing. it isa case of domestic violence, and one of the parties 
must be i insurrection against the lawful government. And 
the President must, of necessity, decide which is the govern- 
ment, and which party is unlawfully arrayed against it, before 
he can perform the duty imposed upon him by the act of Con- 
2ress. 

After the President has acted and ealled out the militia, is a 
Circuit Court of the United States authorized to inquire wheth- 
er his decision was right? Could the court, while the par- 
ties were actually contending in arms for the possession of the 
government, call witnesses before it and inquire which party 
represented a majority of the people? Tf it could, then it 
would become the duty of the court (provided it came to the 
conclusion that the President had decided incorrectly) to dis- 
charge those who were arrested or detained by the troops in 
the service of the United States or the government which the 
President was endeavouring to maintain. If the judicial power 
extends so far, the guarantee contained in the Constitution of 
the United States is a guarantee of anarchy, and not of order. 
Yet if this right does not reside in the courts when the contlict 
is raging, if the judicial power is at that time bound to follow 
the decision of the political, it must be equally bound when 
the contest is over. It cannot, when peace is restored, punish 
as offences and crimes the acts which it before recognized, and 
was bound to recognize, as lawful. 
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It is true that in this ¢ case ‘the militia 1 were not ¢ alle xd out by 
the President. But upon the application of the governor un- 
der the charter government, the President recognized him as 
the executive power of the State, and took measures to call 
out the militia to support his authority if it should be found 
necessary for the general government to interfere ; and it is ad- 
miited in the argument, that it was the knowledge of this de- 
cision that put an end to the armed opposition, to the charter 
government, and prevented any further efforts to establish by 
force the proposed constitution. The interference of the Presi- 
dent, therefore, by announcing his determination, was as ef- 
fectual as if the militia had been assembled under his orders. 
And it should be equally authoritative. For certainly no court 
of the United States, with a knowledge of this decision, would 
have been justified in recognizing the opposing party as the 
lawtul government; or in treating as wrongdoers or insurgents 
the officers of the government which the President had recog- 
nized, and was prepared to support by an armed foree. In the 
ease of foreign nations, the government acknowledged by the 
President is always recognized in the courts of justice. And 
this principle has been applied by the act of Congress to the 
sovereign States of the Union. 

It is said that this power in the President is dangerous to 
liberty, and may be abused. All power may be abused if 
placed in unworthy hands. But it would be diflicult, we 
think, to point out any other hands in which this power would 
be more safe, and at the same time equally effectual. When 
citizens of the same State are in arms against each other, and 
the constituted authorities unable to execute the laws, the in- 
terposition of the United States must be prompt, or it is of little 
value. The ordinary course of proceedings in courts of justice 
would be utterly unfit for the erisis. And the elevated otlice 
of the President, chosen as he is by the people of the United 
States, and the high responsibility he could not fail to feel 
when acting in acase of so much moment, appear to furnish as 
strong safeguards against a wilful abuse of power as human 
prudence and foresight could well provide. At all events, it is 
conferred upon him by the Constitution and laws of the United 
States, and must therefore be respected and enforced in its 
judicial tribunals. 

A question very similar to this arose in the case of Martin v. 
Mott, 12 Wheat. 29-31. The first clause of the first section 
of the act of Febru: wy 28, 1795, of which we have been speak- 
ing, authorizes the Preside nt to call out the militia to repel in- 
vasion. It is the second clause in the same section which 
authorizes the call to suppress an insurrection against a State 
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government. ‘The power given to the President in each case 
is the same, — with this difference only, that it cannot be ex- 
ercised by him in the latter case, except upon the application 
of the legislature or executive of the State. The case above 
mentioned arose out of a call made by the President, by virtue 
of the power conferred by the first clause ; and the court said, 
that, ** whenever a statute gives a discretionary power to any 
person to be exercised by him upon his own opinion of certain 
facts, it is a sound rule of construction that the statute consti- 
tutes hun the sole and exclusive judge of the existence of those 
facts.’ ‘The grounds upon which that opinion is maintained 
are set forth in the report, and we think are conclusive. The 
same principle applies to the case now before the court. Un- 
doubtedly, if the President in exercising this power shall fall 
into error, or invade the rights of the people of the State, it 
would be in the power of Congress to apply the proper remedy. 
But the courts must administer the law as they find it. 

The remaining question is whether the defendants, acting 
under military orders issued under the authority of the govern- 
ment, were justified in breaking and entermg the plaintiff's 
house. In relation to the act of the legislature declaring mar- 
tial law, it is not necessary in the case before us to inquire to 
what extent, nor under what circumstances, that power may be 
exercised by a State. Unquestionably a military government, 
established as the permanent government of the State, would 
not be a republican government, and it would be the duty of 
Congress to overthrow it. But the law of Rhode [sland evi- 
dently contemplated no such government. It was intended 
merely for the erisis, and to meet the peril in which the ex- 
isting government was placed by the armed resistance to its 
authority. It was so understood and construed by the State 
authorities. And, unquestionably, a State may use its mill- 
tary power to put down an armed isurrection, too strong 
to be controlled by the civil authority. The power is essen- 
tial to the existence of every government, essential to the pres- 
ervation of order and free institutions, and is as necessary to 
the States of this Union as to any other government. The 
State itself must determine what degree of force the crisis de- 
mands. And if the government of Rhode Island deemed the 
armed opposition so formidable, and so ramified throughout the 
State, as to require the use of its military foree and the declara- 
tion of martial law, we see no ground upon which this court 
can question its authority. It was astate of war; and the estab- 
lished government resorted to the rights and usages of war to 
maintain itself, and to overcome the unlawful opposition. And 
in that state of things the oflicers engaged in its military ser- 
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vice might lawfully arrest any one, who, from the information 
before them, they had reasonable grounds to believe was en- 
gaged in the insurrection; and might order a house to be for- 
cibly entered and searched, when there were reasonable grounds 
for supposing he might be there concealed. Without the 
power to do this, martial law and the military array of the 
government would be mere parade, and rather encourage at- 
tack than repel it. No more force, however, can be used than 
is necessary to accomplish the object. And if the power is 
exercised for the purposes of oppression, or any injury wilfully 
done to person or property, the party by whom, or by whose 
order, it is committed would undoubtedly be answerable. 

We forbear to remark upon the cases referred to in the argu- 
ment, in relation to the commissions anciently issued by the 
kings of England to commissioners, to proceed against certain 
descriptions of persons in certain places by the law martial. 
These commissions were issued by the king at his pleasure, 
without the concurrence or authority of Parliament, and were 
often abused for the most despotic and oppressive purposes. 
They were used before the regal power of England was well 
defined, and were finally abolished and prohibited by the peti- 
tion of right in the reign of Charles the First. But they bear 
no analogy in any respect to the declaration of martial law by 
the legislative authority of the State, made for the purposes 
of seli-detence, when assailed by an armed force ; and the cases 
and commentaries concerniig these commissions cannot, there- 
fore, influence the construction of the Rhode Island law, nor 
furnish any test of the lawfulness of the authority exercised by 
the government. 

Upon the whole, we see no reason for disturbing the judg- 
ment of the Circuit Court. The admission of evidence to 
prove that the charter government was the established govern- 
ment of the State was an irregularity, but is not material to 
the judgment. A Circuit Court of the United States sitting in 
Rhode Island is presumed to know the constitution and law 
of the State. And in order to make up its opinion upon that 
subject, it seeks information from any authentic and available 
source, without waiting for the formal introduction of  testi- 
mony to prove it, and without confining itself to the process 
which the parties may offer. But this error of the Circuit 
Court does not affect the result. For whether this evidence 
was or was not received, the Circuit Court, for the reasons 
herein before stated, was bound to recognize that government 
as the paramount and established authority of the State. 

Much of the argument on the part of the plaintiff turned 
upon political rights and political questions, upon which the 
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court has been urged to express an opinion. We decline doing 
so. ‘The high power has been conferred on this court of pass- 
ing judgment upon the acts of the State sovereignties, and of 
the legislative and executive branches of the federal govern- 
ment, and of determining whether they are beyond the limits 
of power marked out for them respectively by the Constitution 
of the United States. This tribunal, therefore, should be the 
last to overstep the boundaries which limit its own jurisdic- 
tion. And while it should always be ready to meet any ques- 
tion confided to it by the Constitution, it is equally its duty 
not to pass beyond its appropriate sphere of action, and to take 
eare not to involve itself in discussions which properly belong 
to other forums. No one, we believe, has ever doubted the 
proposition, that, according to the institutions of this country, 
the sovereignty in every State resides in the people of the 
State, and that they may alter and change their form of gov- 
ernment at their own pleasure. jut whether they have 
changed it or not by abolishing an old government, and estab- 
lishing a new one in its place, is a question to be settled by the 
political power. And when that power has decided, the courts 
are bound to take notice of its decision, and to follow it. 

The judgment of the Circuit Court must therefore be 
affirmed. 


Racuet Luruer v. Luruer M. Borpen er an. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

This case has been sent here under a certificate of division 
from the Circuit Court for the Distriet of Rhode Island. It 
appears, on the face of the record, that the division was merely 
formal, and ‘that the whole ease has been transferred to this 
court, and a multitude of points (twenty-nine in number) pre- 
sented for its decision. We have repeatedly decided that this 
mode of proceeding is not warranted by the act of Congress, 
authorizing the justices of a Ciremt Court to certify to the 
Supreme Court a question of law which arose at the trial, and 
upon which they differed in opimion. And many cases in 
which, like the present one, the whole case was certified, have 
been dismissed for want of jurisdiction. The same disposition 
must be made of this. The material points, however, have 
been decided in the case of Martin Luther against the same 
defendants, in which the opinion of this court has been just 
delivered, and which was regularly brought up by writ of error 
upon the judgment of the Cireuit Court. The case before us 
depends mainly upon the same principles, and, indeed, grew 
out of the same transaction ; and the parties will understand the 
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judgment of this court upon all the material points certified, 
from the opinion it has already given in the case referred to. 
This case is removed to the Cireuit Court. 


Martin Luruer v. Luruser M. Borpen er at. 


Mr. Justice WOODBURY, dissenting. 

The writ in this ease charges the defendants with breaking 
and entering the plaintiffs dwelling-house, on the 29th of 
June, 1842, and doing much damage. : 

The plea in justification alleges, that, on June 24th, 1842, 
an ussembly in arms had taken place in Rhode Island, to 
overawe and make war upon the State. And therefore, in 
order to protect its government, the legislature, on the 25th of 
that month, passed an aet declaring the whole State to be un- 
der martial law. ‘That the plaintiil was assisting in traitorous 
designs, and had been in ams to sustain them, and the de- 
fendants were ordered by J. Child, an officer in the militia. 
to arrest the plaintiff, and, supposing him within the house 
named in the writ, to break and enter it for the purpose of ful- 
filling that order: and, in doing this, they caused as little dam- 
age as possible. 

The replication denied all the plea, and averred that the de- 
fendants did the acts complained of in their own wrong, and 
without the cause alleged. 

To repel the defence, and in vindication of the conduct of 
the plaintiff, much evidence was offered; the substance of 
which will be next stated, with some leading facts proved on 
the other side in connection with it. 

The people of Rhode Island had continued to live under 
their charter of 1663 from Charles the Second, till 1841. with 
some changes in the right of suffrage by acts of the legislature. 
but without any new constitution, and still leaving in force a 
requirement of a freehold qualifieation for voting. By the 
growth of the State in commerce and manufactures, this re- 
quirement had for some time been obnoxious: as it excluded 
so many adult males of personal werth and possessed of intel- 
ligence and wealth, though net of land, and as it made 
the ancient apportionment of the number of representatives, 
founded on real estate, very disproportionate to the present 
population and personal property in different portions and 
towns of the State. 

This led to several applications to the legislature for a 
change in these matters, or for provision to have a conven- 
tion of the people called to correct it by a new constitution. 
These all failing, voluntary societies were formed in 1841, 
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and a convention called by them of delegates, selected by the 
male adults who had resided one year in the State, witha 
view chiefly to correct the right of suffrage and the present 
unequal apportionment of representatives. This, though done 
without the formalities or recommendation of any statute of 
the State, or any provision in the charter, was done peacefully, 
and with as much care aud form as were practicable without 
such a statute or charter provision. A constitution was formed 
by those delegates, a vote taken on its ratification, and an 
adoption of it made, as its friends supposed, and offered to 
vrove, by a decided majority, beth of the freehold voters and 
of the male adults in the State. 

Political officers for the executive and legislative departments 
were then chosen under it by those in its favor, which officers 
assembled on the 3d of May, 1842, and took their respective 
oaths of office and appointed several persons to situations un- 
der the constitution, and among them the existing judges of 
the superior court. 

After transacting some other business the next day, — but 
the old officers in the State under the charter not acknowledg- 
ing their authority, ner surrendering to them the public records 
and public property, —they adjourned till July after, and never 
convened again, nor performed any further official duties. Nor 
did they institute actions for the possession of the publie ree- 
rds aud public property; but TT’. Dorr, the person elected 
governor, at the head of an armed force, on the 25th of June. 
1842. in his supposed official capacity, made some attempt to 
get possession of the publie arsenal; but failing in it, he dis- 
mnissed the military assembled, by a written order, on the 27th 
ef June, and left the State. He stated as a reason for this, 
“that a majority of the friends of the people’s constitution dis- 
approve of any further foreible measures for its support.” 

In the mean time, the officers under the old charter, having, as 
before suggested, continued im possession of the public recerds 
and property, and im the discharge of their respective funetions, 
sassed an act, on the 24th of June, placing the State under 
martial law. A proclamation was then issued by the governor, 
warning the people not to support the new constitution or its 
flicers, and another act was passed making it penal to officiate 
under it. Anapplication was made to the President of the Unit- 
‘d States for assistance in quelling the disturbances apprehend- 
ed, but was answered by him on the 29th of May, 1842, not 
complying with the request, though with expressions of will- 
ngness to do it, should it, nm his opinion, afterwards become 
necessary. 

Nothing further scems to have been done by him 1m the 
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premises, exce Pept that on the 29th of June, the day of the trespass 
complained of in this action, a proclamation was prepared un- 
der his direction, but not issued, denouncing such of the sup- 
porters of the new constitution as were in arms to be * insur- 
gents,” and commanding them to disperse. 

It was next shown by the respondents, that Dorr, the gov- 
ernor elect under the new constitution, was, in August, 1842, 
indicted for treason against the State, and being apprehended 

1844, was then tried and convicted. 

[t further appears that the court, at the trial of the present 
eause, ruled out the eviderice offered by the plaintiff in support 
of his conduet, and admitted that which went to justify the 
defendants, and decided that the old charter, and not the new 
constitution, was in force at the time the act passed declaring 
martial law, and that this law was valid, and, as pleaded, justi- 
fied the defendants im their behaviour. 

Without entering here et more length into details concerning 
the unhappy controversy which agitated Rhode [sland m 1842, 
it is manifest that it grew out of a political difficulty among 
her own people, in respect to the formation of a new constitu- 
tion. [tis net probable that the actiwe leaders, and much less 
the masses, who were engaged on either side, had any inten- 
tion to commit erimes er oppress illegally their fellow-citizens. 
Such, says Grotius, is usually, in civil strife. the true, liberal 
peg? to be taken of the masses. (Grotius on War, B. 3, ch. 11, 

.6.) And much more is it so, when, ma free country, they 
honestly divide on great pelitical principles, and do not wage 
a struggle merely for ri apine or spoils. In this instance each 
side appears to have sought, by means which it considered law- 
ful and proper, to sustain the cause in which it had embarked, 
till peaceful discussions and peaceful action unex mpoctedty r- 
pened into a resort to arms, and brother became arrayed against 
brother in civil strife. Fortunately, no lives were destreyed, 
and little property injured. But the bitterness ecensequent en 
such differences did not pass off without some highly penal le- 
cislation, and the extraordinary measure of the establishment of 
martial law over the whole State. Under these circumstances. 
it is too much to expect, even at this late day, that a decision 
on any branch of this controversy can be received without 
some of the leaven of former political excitement and prejudice. 
on the one side or the other, by those who were engaged in its 
stirring scenes. Public duty, however, seems to require each 
member of this court to speak freely his own convictions ou 
the different questions which it may be competent for us to 
decide ; and when one of those members, like myself, has the 
misfortune to differ in any respect from the rest, to explain 
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with frankness, and undeterred by consequences, the grounds 
of that difference. 

This difference, however, between me and my brethren ex- 
tends only to the points in issue concerning martial law. But 
that being a very important one in a free government, and this 
‘controversy having arisen in the cireuit to which | belong, and 
where the deepest interest is felt im its decision, | hope to be 
excused for considering that point fully; and for assigning, 
also, some additional and different reasons why T coneur with 
the rest of the court in the opinion, that the other leading 
question, the validity of the old charter at that time, is 
not within our constitutional jurisdiction. These two in- 
quiries seem to cover the whole debatable ground, and IT re- 
frain to give an opmion on the last question, which is merely 
political, under a conviction that, as a judge, 1 possess no right 
to do it, and not to avoid or conceal any views entertained by 
me coneerning them. as mine, before sitting on this bench 
and as a citizen, were frequently and publicly avowed. 

It must be very obvious. on a little reflection. that the last 
js a mere political question. Indeed, large portions of the 
points subordinate to it, on this record. which have been so 
ably discussed at the bar. are of a like character, rather than 
being judicial in their nature and cognizance. For they ex- 
tend to the power of the people. independent of the legislature, 


to make constitutions, —to the right of sufirage among different 
classes of them in doing this, —to the authority of naked ma- 
jorities, —and other kindred questions, ef such high political in- 


terest as during a few years to have agitated much of the Union, 
no less than Rhode Island. 

But, fortunately for eur freedom from political excitements in 
judicial duties, this court can never with propriety be called on 
officially to be the umpire in questions merely political. The 
adjustment of these questions belongs to the people and their po- 
litical representatives. either in the State or general government. 
These questions relate to matters not to be settled on strict 
legal principles. They are adjusted rather by inclination, — or 
prejudice or compromise, often. Some of them succeed or are 
defeated even by public policy alone, or mere naked power, 
rather than intrinsic right. "Phere being so different tastes as 
well as opinions in polities, and especially in forming constitu- 
tious, some people prefer foreign models, some domestic, and 
some neither; while judges, on the contrary, for their guides, 
have fixed constitutions and laws, given to them by others, and 
not provided by themselves. And those others are no more 
Locke than an Abbé Sieyes, but the people. Judges, for consti- 
tutions, must go to the people of their own country, and must 
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merely enforce such as the people themselves, whose judicial! 
servants they are, have been pleased to put into operation. 
Another evil, alarming and little foreseen, involved in re- 
garding these as questions for the final arbitrament of judges 
would be, ‘that in sueh an event all political privileges and 
rights would, im a dispute among the people, depend on our 
decision finally. We would possess the power to decide 
against as well as for them, and under a prejudiced or arbitrary 
judiciary the publie liberties and popular privileges might thus 
be much perverted, if not entirely prostrated. But, allowing 
the people to make constitutions and unmake them, allowing 
their representatives to make laws and unmake them, and with- 
out our interference as to their principles or policy in doing it, 
yet, when constitutions and laws are made and put in force by 
others, then the courts, as empowered by the State or the 
Union, commence their tunetious and may deeide on the rights 
which conflicting parties can legally set up under them, rather 
than about their formation itself. Our power begins after 
theirs ends. Constitutions and laws precede the judiciary, and 
we act only under and after them, and as to disputed rights 
beneath them, rather than disputed points in making them. 
We speak what is the law, jus dicere, we speak or con- 
strue what is the constitution, after both are made, but we 
make, or revise, or control neither. The disputed rights be- 
neath constitutions already made are to be governed by pre- 
ceedents, by sound legal principles, by positive legislation, clear 
contracts, moral duties, and fixed rules; they are per se ques- 
tions of law, and are well suited to the education and habits 
of the bench. But the other disputed points in making con- 
stitutions, depending often, as before shown, on policy, inclina- 
tion, popular resolves, and popular will, and arising not in re- 
spect to private rights, — not what is meum and fiaw,—but in 
relation to politics, they belong to polities, and they are set- 
tled by political tribunals, and are too dear to a people bred in 
the school of Sydney and Russel for them ever to intrust 
their final dectsion, when disputed, to a class of men who are 
so far removed from them as the judiciary; a class, also, who 
might decide them erroneously as well as right, and if in the 
former way, the consequences might not be able to be averted 
except by a revolution, while a wrong decision by a political 
forum can often be peacefully corrected by new elections or 
instructions in a single month. And if the people, in the dis- 
tribution of powers under the constitution, should ever think of 
making judges supreme arbiters in political controversies, when 
not selected by nor, frequently, amenable to them, nor at liber- 
ty to follow such various considerations in their judgments as 
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belong to mere political questions, they will dethrone them- 
selves and lose one of their own invaluable birthrights ; build- 
ing up in this way—slowly, but surely —a new sovereign 
power in the republic, i most respects irresponsible and un- 
‘hangeable for lite, and oue more dangerous, in theory at least, 
than the worst elective oligarchy in the worst of times. 
Again, instead of controlling the people in political affairs, the 
judiciary in our system was designed rather to control indi- 
viduals, on the one hand, when encroaching, or to defend them, 
on the other, under the Constitution and the laws, when they 
are eucroached upon. And if the judiciary at times seems to 
fill the important station of a check in the government, it is 
rather a check on the legislature, who may attempt to pass 
laws contrary to the Constitution, or on the executive, who 
may Violite both the laws and Constitution, than on the peo- 
ple themselves in thei primary capacity as makers and amend- 


ers of constitutions. 


Y Hence the judiciary power is not regarded by elementary 


Writers on polities and jurisprudence as a power coérdinate or 
conmmnenstuate with that of the people themselves, but rather 
coordinate with that of the legislature. Kendall v. U. States, 
12 Peters. 526. Hence, too, the following view was urged, 
when the adoption of the Constitution was under consideration : 
— ‘It is the more rational to suppose that the courts were de- 
signed to be an intermediate body between the people and the 
legislature. in order, among other things, to keep the datler with- 
in the limits assigned to their authority.” (Federalist, No. 77, by 
Hamilton.) * Nor does the conclusion by any means suppose a 
superiority of the judicial to the legislative power. It only sup- 
poses that the power of the people is superior to both,” &c., &e. 

But how would this superiority be as to this court, if we could 
decide finally on all the political claims and acts of the people, 
and overrule or sustain them according only to our own views ? 
So the judiciary, by its mode of appointment, long duration in 
office, and slight accountability, is rather fitted to check legis- 
lative power than political, and enforee what the political 
authorities have manifestly ordained. ‘These last authorities 
are, by their pursuits and interests, better suited to make rules ; 
we, to expound and enforee them, after made. 

The subordinate questions which also arise here in connection 
with the others, such as whether all shall vote in forming or 
amending those constitutions who are capable and accustomed 
to transact business in social and eivil life,and none others; and 
whether, in great exigencies of oppression by the legislature it- 
self, and refusal by it to give relief, the people may not take 
the subject into their own hands, independent of the legisla- 
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ture ; and whether a simple plurality in number on such an oc- 
casion, or a majority of all, or a larger proportion, like two 
thirds or three fourths, shall be deemed necessary and proper for 
a change; and whether, if peacetully completed, viclence can 
afterwards be legally used against them by the old govern- 
ment, if that is still in possession of the public property and 
public records; whether what are published and acted on as 
the laws and constitution of a State were made by persons 
duly chosen or not, were enrolled and read according to certain 
parliamentary rules or not, were in truth voted for by a major- 
ity or two thirds: —these and several other questions equally 
debatable and diflicult in their solution are in some aspects 
a shade less political. But they are still political. They are 
too near all the great fundamental principles in government, 
and are too momentous, ever to have been intrusted by our 
jealous fathers to a body of men like judges. holding office for 
life, independent in salary, and not elected by the people them- 
selves. 

Non nostrum tantas componere lites. Where. then, does our 
power, as a general rule. begin? = In what place runs the true 
boundary-line? It is here. Let the political authorities ad- 
mit as valid a constitution made with or without previous pro- 
vision by the legislature, as in the last situation Tennessee 
and Michigan were introduced into the Union. (See Feder- 
alist. No. 40, and 2 Ell. Deb. 57: 13 Regis by Y. 95, 1164, and 
Cong. Globe, App... 78. 137, 147.) Let the colleeted will of the 
people as to changes be so strong. and so strongly evinced, as 
to call down no bills of pains and penalties to resist it, and no 
arming of the militia or successful appeals to the general gov- 
ernment to suppress it by foree, as none were in some cases 
abroad as well as in America. and one recently in New York, 
which might be cited beside those above. (See A. D. 1846. and 
opinion of their judges.) In short, let a constitution or law, 
however originating, be clearly acknowledged by the existing 
political tribunals. and be put and kept in successful operation. 
The judiciary can then act in conformity to and under them. 
(Kemper v. Hawkins. 1 Virg. Cas.. 74, App.) Then, when 
the claims of individuals come in conflict under them, it is the 
true province of the judiciary to decide what they rightfully 
are under such constitutions and laws, rather than to decide 
whether those constitutions and laws themselves have been 
rightfully or wisely made. 

Again, the Constitution of the United States enumerates 
specially the cases over which its judiciary is to have cogni- 
zance, but nowhere includes controversies between the people 
of a State as to the formation or change of their constitutions. 
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(See Artic ‘le 3, sec. 2.) T hough at first the federal judici iary 
was empowered to entertain jurisdiction where a State was a 
party im a suit, it has since been deprived even of that power 
hy a jealous country, except in cases of disputed boundary. 
(Article 3, see. 2; Amendment 11th; Massachusetts v. Rhode 
Island, 12 Peters, 755. ) 

lf it be asked what redress have the people, if wronged in 
these matters, unless by resorting to the judiciary, the answer 
is, they have the same as in all other political matters. In 
those, they go to the ballot-boxes, to the legislature or execu- 
tive, for the redress of such grievanees as are within the juris- 
diction of each, and, for such as are not, to conventions and 
amendments of constitutions. © And when the former fail, and 
these last are forbidden by statutes, all that is left in extreme 
cases, where the suffering is intolerable and the prospect is good 
of relief by action of the people without the forms of law, is to 
do as did Hampden and Washington, and venture action with- 
out those forms, and abide the consequences. Should strong 
majorities favor the change, it generally is completed without 
much violence. In most states, where representation is not 
unequal, or the right of suffrage is not greatly restricted, the 
popular will ean be felt and triumph through the popular vote 
and the delegates of the people in the legislature, and will thus 
lead soon, and peacefully, to legislative measures ending in re- 
form, pursuant to legislative countenance and without the ne- 
eessity of any stronger collateral course. But when the repre- 
sentation is of a character which defeats this. the action of the 
people, even then, if by large majorities, will seldom be prose- 
cuted with harsh pains and penalties, or resisted with arms. 

Changes, thus demanded and thus supported, will usually be 
allowed to go into peaceful consummation. But when not so 
allowed, or when they are attempted by small or doubtful ma- 


jorities, it must be conceded that it will be at their peril, as 


they will usually be resisted by those in power by means of 
prosecutions, and sometimes by violenee, and, unless crowned 
by success, and thus subsequently ratified, they will often be 
punished as rebellious or treasonable. 

[f the majorities, however, in favor of changes happen to be 
large, and still those in power refuse to yield to them, as in the 
English revolution of 1688, or in our own of 1776, the popular 
movement will generally sueceed, though it be only by a 
union of physical with moral strength; and when triumphant, 
it will, as on those oecasions, confirm by subsequent forms of 
law what may have begun without them. 

There are several other questions, also, which may arise un- 
der our form of government that are not properly of judicial 
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cognizance. They originate in political matters, extend to 
political objects, aiid do not involve any pecuniary claims or 
consequences between individuals. so as to become grounds for 
judicial inquiry. ‘These questions are decided sometimes by 
legislatures, or heads of departments, or by public political 
bodies, and sometimes by officers, executive or military, so as 
not to be revisable here. (See Deeatur v. Paulding, 14 
Peters, 497.) 

Looking to all these considerations, it appears to me that we 
cannot rightfully settle those grave political questions which, 
in this ease, have been discussed tn connection with the new 
constitution: and, as judges, our duty is to take for a guide 
the decision made on them by the proper political powers, and, 
whether right or wrong according to our private opinions, en- 
force it till duly altered. But it is not necessary to rest this 
conclusion on reasoning alone. Several precedents in this 
court, as well as in England. show the propriety of it. 

In Foster et al. ¢. Neilson, 2 Peters, 309, where the title to 
the property depended on the question, whether the land was 
Within a cession by treaty to the United States, it was held 
that after our government, legislative and executive, had claimed 
jurisdiction over it, the courts must consider that the ques- 
tion was a political one, the decision of which, having been 
made in this manner, they must conform to. (See. also, 6 
Peters, TL1. and Gareia v. Lee. 12 Peters, 520: 13° Peters, 
119.) In The Cherokee Nation ¢. The State of Georgia, 5 
Peters, 20, the court expressed strong doubts whether it was 
not a political question, net proper for their decision, to protect 
the Cherokee Indians in their possessions. and to restrain the 
State of Georgia and coustrue and enforce its treaty obligations. 
Justice Johnson seemed decisive that it was. 

In Massachusetts ¢. Rhode Island. 12 Peters. 736. 738. it 
was held that the boundaries between States was a political 
question per se, and should be adjusted by political tribunals, 
unless agreed to be settled as a judicial question, and in the 
Constitution so provided for. (Gareia v. Lee, ib. 520.) 

In Barclay v. Russel, 3 Ves. 424, in respect to confisca- 
tions. it was held to be a politieal question, and a subject of 
treaty. and not of municipal jurisdiction. — (p. 43.4. ) 

In Nabob of the Carnatic x. The East India Company, 2 
Ves. jun. 56, the court decided that political treaties between a 
foreign state and subjects of Great Britain, conducting as a 
state under acts of Parhament. are not a matter of municipal 
jurisdiction, and to be examined and enforced by the judiciary. 

Another class of political questions, coming still nearer this, 
is, Which must be regarded as the rightful government abroad 
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between two contending parties ? That is never settled by 
the judiciary, but is left to the decision of the general govern- 
ment. (‘The Cherokee Case, 5 Peters, 50; and Williams v. Suf- 
folk Ins. Co., 13 Peters, 419; 2 Cranch, 241; Rose v. Hime- 
ly, 4 Cranch, 268; United States v. Palmer, 3 Wheat. 634, 
and Gelston v. Hoyt, ib. 246; The Divina Pastora, 4 Wheat. 
64; 14 Ves. 353; 11 Ves. 583; 1 dw. Ad. 1.) 

The doctrines laid down in Palmer’s case are as directly ap- 
plicable to this in the event of two contending parties in arms 
in a domestic war as ina foreign. If one is recognized by the 
executive or legislature of the Union as the de facto govern- 
ment, the judici lary ean only conform to that ee decision. 
See. also, ‘The Santissima ‘Trinidad, 7 Wheat. 336, 337 ; and, 
further, that if owr general laden. recognizes either as ex- 
clusively in power, the judiciary must sustain its belligerent 
rights, see 3 Sumner, 270. In the case of the City of 
Berne v. The Bank of England, 9 Ves. 348, it was held that 
“a judicial court cannot take notice of a foreign government 
not acknowledged by the government of the country in which 
the court sits.” The same rule has been applied by this court 
in case of a contest as to which is the true constitution, be- 
tween two, or which possesses the true legislative power in one, 
of our own States, — those citizens acting under the new consti- 
tution, which is objected to as irregularly made, or those under 
the old territorial government therein. Nemb. Scott et al. v. 
Jones et al., 5 Howard, 374. In that case we held that no writ 
of error lies to us to revise a decision of a State court, where the 
only question is the validity of the statute on account of the 
political questions and objections just named. It was held, also, 
in Williams v. Suffolk Ins. Co.. 3 Sumner, 270, that, where a 
claim exists by two governments over a country, the courts of 
each are bound to consider the claims of their own government 
as right, being settled for the time being by the proper political 
tribunal. And hence no right exists in their judicial authorities 
to revise that decision. (pp. 273, 275; 8. C., 13 Peters, 419.) 
* Omnia rite acta. It might otherwise happen, that the ex- 
traordinary spectacle might be presented of the courts of a 
country disavowing and annulling the acts of its own govern- 
ment in matters of state and political diplomacy.” 

This is no new distinction in judicial practice any more 
than in judicial adjudications. The pure mind of Sir Matthew 
Hale, after much hesitation, at last consented to preside on the 
bench in administering the laws between private parties under 
a government established and recognized by other govern- 
ments, and in full possession de facto of the records and power 
of the kingdom, but without fecling satisfied on inquiring, as a 
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judicial question, into its legal rights. Cromwell had “ gotten 
possession of the government,” and expressed a willingness 
“‘to rule according to the laws of the land,’ — by “red gowns 
rather than red coats,” as he is reported to have quaintly re- 
marked. And this Hale thought justified him in acting as a 
judge. (Hale’s Hist. of the Com. Law, p. 14, Preface.) Fora 
like reason, though the power of Cromwell was soon after over- 
turned, and Charles the Second restored, the judicial decisions 
under the former remained unmolested on this account, and 
the judiciary went on as before, still looking only to the de 
facto government for the time being. Grotius virtually holds 
the like doctrine. (B. 1, ch. 4, sec. 20, and B. 2, ch. 13, 
sec. 11.) Such was the case, likewise, over most of this coun- 
try, after the Declaration of Independence, till the acknowledg- 
ment of it by England in 1783. (3 Story’s Com. on Const., 
$$ 214, 215.) And such is believed to have been the course 
in France under all her dynasties and régimes, during the last 
half-century. 

These conclusions are strengthened by the circumstance, that 
the Supreme Court of Rhode Island, organized since, under the 
second new constitution, has adopted this principle. . In numer- 
ous instances, this court has considered itself bound to follow 
the decision of the State tribunals on their own constitutions 
and laws. (See cases in Smith v. Babcock, 2 Woodb. & Min. ; 
5 Howard, 139; Elmendorf v. Taylor, 10 Wheat. 159; Bank 
of U. States v. Daniel et al., 12 Peters, 32.) This, of course, 
relates to their validity when not overruling any defence set up 
under the authority of the United States. None such was 
set up in the trial of Dorr, and yet, after full hearing, the Su- 
preme Court of Rhode Island decided that the old charter and 
its legislature were the political powers which they were bound 
to respect, and the only ones legally in force at the time of this 
transaction ; and accordingly convicted and punished the gev- 
ernor chosen under the new constitution for treason, as being 
technically committed, however pure may have been his politi- 
cal designs or private character. (Report of Dorr’s Trial, 
1844, pp. 130, 131.) The reasons for this uniform compliance 
by us with State decisions made before ours on their own laws 
and constitutions, and not appealed from, are given by Chief 
Justice Marshall with much clearness. It is only necessary 
to refer to his language in Elmendorf v. Taylor, 10 Wheat. 159. 

Starting, then, as we are forced to here, with several political 
questions arising on this record, and those settled by political 
tribunals in the State and general government, and whose 
decisions on them we possess no constitutional authority to 
revise, all which, apparently, is left for us to decide is the 
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other point,— whether the statute establishing martial law 
over the whole State, and under which the acts done by the 
defendants are sought to be justified, can be deemed constitu- 
tional. 

To decide a point like this last is clearly within judicial 
cognizance, it being a matter of private personal authority 
and right, set up by the defendants under constitutions and 
laws, and not of political power, to act in relation to the mak- 
ing of the former. 

Firstly, then, in order to judge properly whether this act of 
Assembly was constitutional, let us see what was the kind and 
character of the law the Assembly intended, in this instance, 
to establish, and under which the respondents profess to have 
acted. 

The Assembly says: — “The State of Rhode Island and 
Providence Plantations is hereby placed under martial law, and 
the same is hereby declared to be in full force until otherwise 
ordered by the General Assembly, or suspended by proclamation 
of his Excellency the Governor of the State.” Now, the 
words “ martial law,” as here used, cannot be construed in any 
other than their legal sense, long known and recognized in legal 
precedents as well as political history. (See it in 1 Hallam’s 
Const. Hist., ch. 5, p. 258; 1 MacArthur on Courts-Martial, 33. 
The legislature evidently meant to be understood in that 
sense by using words of such well-settled construction, with- 
out any limit or qualification, and covering the whole State 
with its influence, under a supposed exigency and justifica- 
tion for such an unusual course. I do not understand this 
to be directly combated in the opinion just delivered by 
the Chief Justice. That they could mean no other than the 
ancient martial law often used before the Petition of Right, 
and sometimes since, is further manifest from the fact, that 
they not only declared “martial” law to exist over the 
State, but put their militia into the field to help, by means 
of them and such a law, to suppress the action of those 
denominated “insurgents,” and this without any subordina- 
tion to the civil power, or any efforts in conjunction and in 
cooperation with it. The defendants do not aver the exist- 
ence of any civil precept which they were aiding civil officers 
to execute, but set up merely military orders under martial 
law. Notwithstanding this, however, some attempts have 
been made at another construction of this act, somewhat less 
offensive, by considering it a mere equivalent to the suspen- 
sion of the habeas corpus, and another still to regard it as re- 
ferring only to the military code used in the armies of the 
United States and England. But when the legislature enacted 
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such a system “as martial law,” what right have we to say 
that they intended to establish something else and something 
entirely different? A suspension, for instance, of the writ of 
habeas corpus, —a thing not only unnamed by them, but 
wholly unlike and far short, in every view, of what they both 
said and did? Because they not only said, eo nomine, that 
they established “ martial law,” but they put in operation its 
principles ; principles not relating merely to imprisonment, like 
the suspension of the habeas corpus, but forms of arrest with- 
out warrant, breaking into houses where no offenders were 
found, and acting exclusively under military orders rather than 
civil precepts. 

Had the legislature meant merely to suspend the writ of 
habeas corpus, they, of course, would have said that, and noth- 
ing more. A brief examination will show, also, that they did 
not thus intend to put in force merely some modern military 
code, such as the Articles of War made by Congress, or those un- 
der the Mutiny Act in England. They do not mention either, 
and what is conclusive on this, neither would cover or protect 
them, in applying the provisions of those laws to a person situ- 
ated like the plaintiff. For nothing is better settled than that 
military law applies only to the military; but “martial law” 
is made here to apply to all. (Hough on Courts-Martial, 384, 
note ; 27 State Trials, 625, in Theobald Wolfe Tone’s case. ) 

The present laws for the government of the military in Eng- 
land, also, do not exist in the vague and general form of mar- 
tial law, but are explicitly restricted to the military, and are 
allowed as to them only to prevent desertion and mutiny, and 
to preserve good discipline. (1 Bl. Com. 412; 1 MacArthur on 
Courts-Martial, p.20.) So, in this country, legislation as to the 
military is usually confined to the general government, where 
the great powers of war and peace reside. And hence, under 
those powers, Congress, by the act of 1806 (2 Stat. at Large, 
359), has created the Articles of War, “‘ by which the armies of 
the United States shall be governed,” and the militia when in 
actual service, and only they. To show this is not the law 
by which other than those armies shall be governed, it has 
been found necessary, in order to include merely the drivers 
or artificers “‘in the service,” and the militia after mustered 
into it, to have special statutory sections. (See articles 96 and 
97.) Tull mustered together, even the militia are not subject 
to martial law. (5 Wheat. 20; 3 Stor. Com. Const., $ 120.) 
And whenever an attempt is made to embrace others in its 
operation, not belonging to the military or militia, nor having 
ever agreed to the rules of the service, well may they say, we 
have not entered into such bonds, —in hec vincule, non vent. 
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(2 Hen. Bl. 99; 1 Bl. Com. 408, 414; 1D. & E. 493, 550, 784; 
27 State Trials, 625.) Well may they exclaim, as in Magna 
Charta, that ‘“‘no freeman shall be taken or imprisoned but by 
the lawful judgment of his equals, or by the law of the land.” 
There is no pretence that this plaintiff, the person attempted 
to be arrested by the violence exercised here, was a soldier or 
militia-man then mustered into the service of the United States, 
or of Rhode Island, or subject by its laws to be so employed, 
or on that account sought to be seized. He could not, there- 
fore, in this view of the case, be arrested under this limited 
and different kind of military law, nor houses be broken into 
for that purpose and by that authority. 

So it is a settled principle even in England, that, ‘‘ under the 
British constitution, the military law does in no respect either 
supersede or interfere with the civil law of the realm,” and 
that ‘the former is in general subordinate to the latter” 
(Tytler on Military Law, 365); while “martial law” over- 
rides them all. The Articles of War, likewise, are not only 
authorized by permanent rather than temporary legislation, 
but they are prepared by or under it with punishments and 
rules before promulgated, and known and assented to by those 
few who are subject to them, as operating under established 
legal principles and the customary military law of modern 
times. (1 East, 306, 313; Pain v. Willard, 12 Wheat. 539, and 
also 19; 1 MacArthur, Courts-Martial, 13 and 215.) They are 
also definite in the extent of authority under them as to sub- 
ject-matter as well as persons, as they regulate and restrain 
within more safe limits the jurisdiction to be used, and recog- 
nize and respect the civil rights of those not subject to it, and 
even of those who are, in all other matters than what are mili- 
tary and placed under military cognizance. (2 Stephen on 
Laws of Eng. 602; 9 Bac. Abr., Soldier, F ; Tytler on Military 
Law, 119.) And as a further proof how rigidly the civil power 
requires the military to confine even the modified code martial 
to the military, and to what are strictly military matters, it can- 
not, without liability to a private suit in the judicial tribunals, 
be exercised on a soldier himself for a cause not military, or 
over which the officer had no right to order him; as, for ex- 
ample, to attend school instruction, or pay an assessment tow- 
ards it out of his wages. (4 Taunt. 67; 4 Maule & Selw. 
400 ; 2 Hen. Bl. 103, 537; 3 Cranch, 337 ; 7 Johns. 96.) 

The prosecution of Governor Wall in England, for causing, 
when he was in military command, a soldier to be seized and 
flogged so that he died, for an imputed offence not clearly mili- 
tary and by a pretended court-martial without a full trial, and 


executing Wall for the offence after a lapse of twenty years, 
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illustrate how jealously the exercise of any martial power is 
watched in England, though in the army itself and on its own 
members. (See Annual Register for 1802, p. 569; 28 State 
Trials, p. 52, Howell’s ed.) 

How different in its essence and forms, as well as subjects, 
from the Articles of War was the “ martial law” established 
here over the whole people of Rhode Island, may be seen by 
adverting to its character for a moment, as described in judicial 
as well as political history. It exposed the whole population, 
not only to be seized without warrant or oath, and their houses 
broken open and rifled, and this where the municipal law and 
its officers and courts remained undisturbed and able to punish 
all offences, but to send prisoners, thus summarily arrested in a 
civil strife, to all the harsh pains and penalties of courts-martial 
or extraordinary commissions, and for all kinds of supposed of- 
fences. By it, every citizen, instead of reposing under the shield 
of known and fixed laws as to his liberty, property, and life, 
exists with a rope round his neck, subject to be hung up by a 
military despot at the next lamp-post, under the sentence of 
some drum-head court-martial. (See Simmons’s Pract. of Courts- 
Martial, 40.) See such a trial in Hough on Courts-Martial, 383, 
where the victim on the spot was “ blown away by a gun,” 
“neither time, place, nor persons considered.” As an illustra- 
tion how the passage of such a law may be abused, Queen Mary 
put it in force in 1558, by proclamation merely, and declared, 
‘that whosoever had in his possession any heretical, treasonable, 
or seditious books, and did not presently burn them, without 
reading them or showing them to any other person, should be 
esteemed a rebel, and without any further delay be executed by 
the martial law.” (Tytler on Military Law, p. 50, ch. 1, sec 1.) 

For convincing reasons like these, in every country which 
makes any claim to political or civil liberty, ‘‘ martial law,” as 
here attempted and as once practised in England against -her 
own people, has been expressly forbidden there for near two 
centuries, as well as by the principles of every other free con- 
stitutional government. (1 Hallam’s Const. Hist. 420.) And it 
would be not a little extraordinary, if the spirit of our institu- 
tutions, both State and national, was not much stronger than in 
England against the unlimited exercise of martial law over a 
whole people, whether attempted by any chief magistrate or 
even by a legislature. 

It is true, and fortunate it is that true, the consequent actual 
evil in this instance from this declaration of martial law was 
smaller than might have been naturally anticipated.- But we 
must be thankful for this, not to the harmless character of the 
taw itself, but rather to an inability to arrest many, or from the 
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small opposition in arms, and its short continuance, or from the 
deep jealousy and rooted dislike generally in this country to 
any approach to the reign of a mere military despotism. Un- 
fortunately, the legislature had probably heard of this measure 
in history, and even at our Revolution, as used by some of the 
British generals against those considered rebels; and, in the 
confusion and hurry of the crisis, seem to have rushed into it 
suddenly, and, I fear, without a due regard to private rights, or 
their own, constitutional powers, or the supervisory authority 
of the general government over wars and rebellions. 

Having ascertained the kind and character of the martial 
law established by this act of Assembly in Rhode Island, we 
ask next, how, under the general principles of American juris- 
prudence in modern times, such a law can properly exist, or be 
judicially upheld. A brief retrospect of the gradual, but deci- 
sive, repudiation of it in England will exhibit many of the rea- 
sons why such a law cannot be rightfully tolerated anywhere 
in this country. 

One object of Parliamentary inquiry, as early as 1620, was 
to check the abuse of martial law by the king which had pre- 
vailed before. (Tytler on Military Law, 502.) The Petition 
of Right, in the first year of Charles the First, reprobated all 
such arbitrary proceedings in the just terms and in the terse 
language of that great patriot as well as judge, Sir Edward 
Coke, and prayed they might be stopped and never repeated. 
To this the king wisely replied, — ‘‘ Soit droit fait come est 
desire, — Let right be done as desired.” (Petition of Right, in 
Statutes at Large, 1 Charles 1.) Putting it in force by the 
king alone was not only restrained by the Petition of Right 

early i in the seventeenth century, but virtually denied as law- 
ful by the Declaration of Rights in 1688. (Tytler on Military 
Law, 307.) Hallam, therefore, in his Constitutional History, p. 
420, declares that its use by “the commissions to try military 
offenders by martial law was a procedure necessary within 
certain limits to the discipline of an army, but unwarranted 
by the constitution of this country.” Indeed, a distinguished 
English judge has since said, that “ martial law,” as of old, 
now “does not exist in England at all,” “‘ was contrary to the 
constitution, and has been for a century totally exploded.” 
(Grant v. Could, 2 Hen. Bl. 69; 1 Hale, P. C. 346; Hale, Com. 
Law, ch. 2, p. 36; 1 MacArthur, 55.) This is broad enough, and 
is correct as to the community generally in both war and peace. 
No question can exist as to the correctness of this doctrine in 
time of peace. 'The Mutiny Act itself, for the government of 
the army, in 36 Geo. 3, ch. 24, sec. 1, begins by reciting, 
‘Whereas, no man can be forejudged of life or limb, or sub- 
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jected in time of peace to any punishment within the realm by 
martial law.’ (Simmons’s Pract. of Courts-Martial, 38. ) 

Lord Coke says, in 3 Inst. 52: — “Ifa lieutenant, or other 
that hath commission of martial authority in time of peace, 
hang or otherwise execute any man by color of martial law, 
this is murder.” “Thom. Count de Lancaster, being taken in 
open insurrection, was by judgment of martial law put to 
death,” and this, though during an insurrection, was adjudged 
to be murder, because done in time of peace, and while the 
courts of law were open. (1 Hallam’s Const. Hist. 260.) The 
very first Mutiny Act, therefore, under William the Third, was 
cautious to exonerate all subjects except the military from any 
punishment by martial law. (Tytler on Military Law, 19, 
note.) In this manner it has become gradually established in 
England, that in peace the occurrence of civil strife does not 
justify individuals or the military or the king in using martial 
law over the people. 

It appears, also, that nobody has dared to exercise it, in 
war or peace, on the community at large, in England, for the 
last century and a half, unless specially enacted by Parliament, 
in some great exigency and under various restrictions, and then 
under the theory, not that it is consistent with bills of rights 
and constitutions, but that Parliament is omnipotent, and for 
sufficient cause may override and trample on them all, tempo- 
rarily. 

After the civil authorities have become prostrated in particu- 
lar places, and the din of arms has reached the most advanced 
stages of intestine commotions, a Parliament which alone fur- 
nishes the means of war —a Parliament unlimited in its powers 
—has, in extremis, on two or three occasions, ventured on 
martial law beyond the military ; but it has usually confined it 
to the particular places thus situated, limited it to the continu- 
ance of such resistance, and embraced in its scope only those 
actually in arms. ‘Thus the “ Insurrection Act” of November. 
1796, for Ireland, passed by the Parliament of England, ex- 
tended only to let magistrates put people “ out of the king’s 
peace,” and subject to military arrest, under certain circum- 
stances. Even then, though authorized by Parliament, like 
the general government here, and not a State, it is through the 
means of the civil magistrate, and a clause of indemnity goes 
with it against prosecutions in the “king’s ordinary courts of 
law.” (Annual Register, p. 173, for A. D. 1798; 1 MacAr- 
thur, Courts-Martial, 34.) See also the cases of the invasions 
by the Pretender in 1715 and 1745, and of the Irish rebellion 
in 1798. (Tytler on Military Law, 48, 49, 369, 370, App. 
No. 6, p. 402, the act passed by the Irish Parl.; Simmons’s 








JANUARY TERM, 1849. 65 





Luther v. Borden et al. 





Practice of Courts-Martial, App. 633.) When speaking of the 
absence of other and sound precedents to justify such martial 
law in modern times here, I am aware that something of the 
kind may have been attempted in some of the doings of the Brit- 
ish Colonial governors towards this country at the Revolution. 

In the Annual Register for 1775, p. 133, June 12th, it may 
be seen that General Gage issued his proclamation, pardoning 
all who would submit, except Samuel Adams and John Han- 
cock, and further declaring, ‘that, as a stop was put to the due 
course of justice, martial law should take place till the laws 
were restored to their due efficacy.” 

Though the engagements at Lexington and Concord hap- 
pened on the 19th of April, 1775, though Parliament had in 
February previous declared the Colonies to be in a state of re- 
bellion (Ibid., p. 247), and though thousands of militia had 
assembled near Bunker Hill before the 12th of June, no mar- 
tial law had been established by Parliament, and not till that 
day did General Gage, alone and unconstitutionally, undertake, 
in the language of our fathers, to “ supersede the course of the 
common law, and, instead thereof, to publish and order the use 
and exercise of martial law.” (Ibid., p. 261; Journal of Old 
Cong., 147, a declaration on 6th July, 1775, drawn up by J. 
Dickenson. ) 

Another of these outrages was by Lord Dunmore, in Virginia, 
November 7th, 1775, not only declaring all the slaves of rebels 
free, but ‘“‘ declaring martial law to be enforced throughout this 
Colony.” (Anfual Register for 1775, p. 28; 4 American 
Archives, 74.) This was, however, justly denounced by the 
Virginia Assembly as an ‘“ assumed power, which the king him- 
self cannot exercise,” as it “annuls the law of the land and in- 
troduces the most execrable of all systems, martial law.” (4 
American Archives, 87.) It was a return to the unbridled des- 
potism of the Tudors, which, as already shown, one to two 
hundred years before, had been accustomed, in peace as well as 
war, to try not only soldiers under it, but others, and by courts- 
martial rather than civil tribunals, and by no settled laws in- 
stead of the municipal code, and for civil offences no less than 
military ones. (2 Hen. Bl. 85; 3 Instit. 52; Stat. at Large, 
1 Charles 1; Tytler on Military Law, passim.) 

Having thus seen that “martial law” like this, ranging 
over a whole people and State, was not by our fathers consid- 
ered proper at all in peace or during civil strife, and that, in the 
country from which we derive most of our jurisprudence, the 
king has long been forbidden to put it in force in war or peace, 
and that Parliament never, in the most extreme cases of rebel- 
lion, allows it, except as eas sovereign and unlimited in power, 
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and under peculiar restrictions, the next inquiry is, whether the 
legislature of Rhode Island could, looking to her peculiar situ- 
ation as to a constitution, rightfully establish such a law under 
the circumstances existing there in 1842. And, to meet this 
question broadly, whether she could do it, regarding those cir- 
cumstances, first, as constituting peace, and next, as amounting 
to war. In examining this, I shall refrain from discussing the 
points agitated at the bar, whether the old charter under which 
it took place was a wise one for a republic, or whether the 
acts of the legislature rendering it so highly penal to resort to 
peaceful measures to form or put into operation a new consti- 
tution without their consent, and establishing ‘ martial law ” 
to suppress them, were characterized by the humanity and the 
civilization of the present age towards their own fellow-citi- 
zens. But I shall merely inquire, first, whether it was within 
the constitutional power of that legislature to pass such a law 
as this during peace, or, in other words, before any lawful and 
competent declaration of war; leaving all questions of mere 
expediency, as belonging to the States themselves rather than 
the judiciary, and being one of the last persons to treat any of 
them with disrespect, or attempt to rob them of any legitimate 
power. 

At the outset it is to be remembered, that, if Parliament now 
exercises such a power occasionally, it is only under various 
limitations and restrictions, not attended to in this case, and 
only because the power of Parliament is by the English con- 
stitution considered as unlimited or omnipofent. But here 
legislative bodies, no less than the executive and judiciary, are 
usually not regarded as omnipotent. They are in this coun- 
try now limited in their powers, and placed under strong pro- 
hibitions and checks. (8 Wheat. 88; 3 Smedes & Marshall, 
673.) 

This court has declared that “the legislatures are the crea- 
tures of the Constitution. They owe their existence to the 
Constitution. They derive their powers from the Constitution. 
It is their commission, and therefore all their acts must be 
conformable to it, or else they will be void.” (Vanhorne’s 
Lessee v. Dorrance, 2 Dall. 308; Vattel, ch. 3, sec. 34.) In 
most of our legislatures, also, as in Rhode Island in A. D. 1798, 
by a fundamental law, there has been incorporated into their 
constitutions prohibitions to make searches for papers or per- 
sons without a due warrant, and to try for offences except by 
indictment, unless in cases arising in the army or navy or 
militia themselves. 

The genius of our liberties holds in abhorrence all irregular 
inroads upon the dwelling-houses and persons of the citizen, 








JANUARY TERM, 1849. 67 





Luther v. Borden et al. 





and with a wise jealousy regards them as sacred, except when 
assailed in the established and allowed forms of municipal law. 
Three of the amendments to the Constitution of the United 
States were adopted, under such influences, to guard against 
abuses of power in those modes by the general government, 
and evidently to restrict even a modified “martial law” to 
cases happening among military men, or the militia when in 
actual service. For one of them, amendment fourth, expressly 
provides, that “the right of the people to be secured in their 
persons, houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated; and no warrants 
shall issue but upon probable cause, supported by oath or affir- 
mation, and particularly describing the place to be searched, and 
the persons or things to be seized.”? ‘The others are amend- 
ments third and fifth. And who could hold for a moment, 
when the writ of habeas corpus cannot be suspended by the 
legislature itself, either in the general government or most of 
the States, without an express constitutional permission, that 
all other writs and laws could be suspended, and martial law 
substituted for them over the whole State or country, without 
any express constitutional license to that effect, in any emer- 
gency? Much more is this last improbable, when even the 
mitigated measure, the suspension of the writ of habeas cor- 
pus, has never yet been found proper by Congress, and, it is 
believed, by neither of the States, since the Federal Constitu- 
tion was adopted. (3 Story’s Com. on Const., $ 1325.) 

Again, the act of June 24th, 1842, as an act of legislation by 
Rhode Island, was virtually forbidden by the express declara- 
tion of principles made by the Rhode Island Assembly in 
1798; and also by the views expressed through the delegates 
of their people upon adopting the Federal Constitution, June 
16th, 1790. These may be seen in 1 Elliott’s Deb. 370, de- 
claring, in so many words, “ that every person has a right to be 
secure from all unreasonable searches and seizures of his per- 
son, his papers, or his property,” and warrants to search with- 
out oath and seizures by general warrant are “ oppressive,” 
and “ought not to be granted.” 

But as these views were expressed in connection with the 
constitution of the general government, though avowed to be 
the principles of her people generally, and as the doings in 
1798 were in the form of a law, and not a constitution, it was 
subject to suspension or repeal ; and hence it will be necessary 
to look into the charter to Rhode Island of 1663, her only State 
constitution till 1842, to see if there be any limitation in that 
to legislation like this, establishing martial law. 

So far from that charter, royal as it was in origin, permitting 
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an unlimited authority in the legislature, it will be found ex- 
pressly to forbid any laws “contrary and repugnant unto ” 
“the laws of this our realm of England,” and to require them 
to be, ‘as near as may be, agreeable” to those laws. (See 
Document, p. 12.) 

This, so far from countenancing the establishment of martial 
law in Rhode Island, contrary to the Petition of Right in Eng- 
land and her Bill of Rights, regulated it by the same restrictions, 
‘“‘as near as may be.” Nor did our Revolution of A. D. 1776 
remove that restraint, so far as respects what was then the 
body of English laws. For although Rhode Island chose to 
retain that charter with this restriction after the Revolution, and 
made no new constitution with other limitations till 1842 or 
1843, yet probably “the laws of England ” forbidden to be 
violated by her legislature must be considered such as existed 
when the charter was granted in 1663, and as continued down 
to 1776. After that, her control over this country de jure 
ceasing, a conformity to any new laws made would not be 
required. But retaining the charter as the sole guide and 
limit to her legislature until she formed a new constitution, it 
seems clear that her legislature had no right, on the 25th of 
June, 1842, to put the whole State under martial law by any 
act of Parliament in force in England in 1663 or in 1776, be- 
cause none such was then in force there, nor by any clause 
whatever in her charter, as will soon be shown, nor by any 
usages in her history, nor by any principles which belong to 
constitutional governments or the security of public liberty. 

To remove all doubt on this subject, the charter does ex- 
pressly allow “ martial law” in one way and case to be de- 
clared, and thus impliedly forbids it in any other. LE xpressio 
unius est exclusio alterius. But so far from the martial law 
allowed by it being by permission of the legislature and over 
the whole State, it was to be declared only in war waged 
against a public enemy, and then by the “military officer” 
appointed to command the troops so engaged; and then not 
over their whole territory and all persons and cases, but he 
was to “use and exercise the law martial in such cases only 
as occasion shall necessarily require.” (p. 15.) 

Even this power, thus limited, as before shown, related to 
the troops of the State, and those liable to serve among them 
in an exigency, and when in arms against an enemy. They 
did not touch opponents, over whom they could exercise only 
the municipal laws if non-combatants, and only the law of 
nations and belligerent rights when in the field, and after war 
or rebellion is recognized as existing by the proper authori- 
ties. Again, it would be extraordinary indeed if in England 
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the king himself is restrained by Magna Charta and by the 
Petition as well as Declaration of Rights, binding him to these 
limits against martial law since the Revolution of 1688 (4 BI. 
Com. 440; 2 Peters, 656), and yet he could grant a charter 
which should exonerate others from the obligations of Magna 
Charta and the general laws of the kingdom, or that they 
could be exonerated under it as to the power of legislation, and 
do what is against the whole body of English laws since the 
end of the sixteenth century, and what Parliament itself, in its 
omnipotence and freedom from restrictions, has never, in the 
highest emergencies, thought it proper to do without numerous 
limitations, regulations, and indemnities, as before explained. 

Beside this, it may well be doubted whether, in the nature 
of the legislative power in this country, it can be considered as 
anywhere rightfully authorized, any more than the executive, 
to suspend or abolish the whole securities of person and prop- 
erty at its pleasure ; and whether, since the Petition of Right 
was granted, it has not been considered as unwarrantable for 
any British or American legislative body, not omnipotent in 
theory like Parliament, to establish in a whole country an un- 
limited reign of martial law over its whole population ; and 
whether to do this is not breaking up the foundations of all 
sound municipal rule, no less than social order, and restoring 
the reign of the strongest, and making mere physical force the 
test of right. 

All our social usages and political education, as well as our 
constitutional checks, are the other way. It would be alarming 
enough to sanction here an unlimited power, exercised either 
by legislatures, or the executive, or courts, when all our gov- 
ernments are themselves governments of limitations and checks, 
and of fixed and known laws, and the people a race above all 
others jealous of encroachments by those in power. And it is 
far better that those persons should be without the protection 
of the ordinary laws of the land who disregard them in an 
emergency, and should look to a grateful country for indemnity 
and pardon, than to allow, beforehand, the whole frame of 
jurisprudence to be overturned, and every thing placed at the 
mercy of the bayonet. 

No tribunal or department in our system of governments 
ever can be lawfully authorized to dispense with the laws, like 
some of the tyrannical Stuarts, or to repeal, or abolish, or sus- 
pend the whole body of them ; or, in other words, appoint an 
unrestrained military dictator at the head of armed men. 

Whatever stretches of such power may be ventured on in 
great crises, they cannot be upheld by the laws, as they pros- 
trate the laws and ride triumphant over and beyond them, 
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however the Assembly of Rhode Island, under the exigency, 
may have hastily supposed that such a measure in this in- 
stance was constitutional. It is but a branch of the omnipo- 
tence claimed by Parliament to pass bills of attainder, belong- 
ing to the same dangerous and arbitrary family with martial 
law. But even those have ceased to succeed in England 
under the lights of the nineteenth century, and are expressly 
forbidden by the Federal Constitution ; and neither ought ever 
to disgrace the records of any free government. Such laws 
(and martial law is only still baser and more intolerable than 
bills of attainder) Mr. Madison denounces, as “ contrary to the 
first principles of the social compact, and to every principle of 
sound legislation.” (Federalist, No. 44.) 

In short, then, there was nothing peculiar in the condition 
of Rhode Island as to a constitution in 1842, which justified 
her legislature in peace, more than the legislature of any other 
State, to declare martial law over her whole people ; but there 
was much in her ancient charter, as well as in the plainest prin- 
ciples of constitutional liberty, to forbid it. Considering this, 
then, and that some cases already cited show that domestic 
violence is still to be regarded, not as a state of war, giving 
belligerent rights, but as conferring only the powers of peace 
in a State, through its civil authorities, aided by its militia, till 
the general government interferes and recognizes the contest as 
a war, this branch of our inquiries as to martial law would end 
here, upon my view of the pleadings, because the defendants 
justify under that law, and because the State legislature alone 
possessed no constitutional authority to establish martial law, of 
this kind and to this extent, over her people generally, whether 
in peace or civil strife. But some of the members of this court 
seem to consider the pleadings broad enough to cover the jus- 
tification, under some rights of war, independent of the act of 
the Assembly, or, as the opinion just read by the Chief Justice 
seems to imply, under the supposed authority of the State, in 
case of domestic insurrection like this, to adopt an act of mar- 
tial law over its whole people, or any war measure deemed 
necessary by its legislature for the public safety. 

It looks, certainly, like pretty bold doctrine in a constitu- 
tional government, that, even in time of legitimate war, the 
legislature can properly suspend or abolish all constitutional 
restrictions, as martial law does, and lay all the personal and 
political rights of the people at their feet. But bolder still is 
it to justify a claim to this tremendous power in any State, or 
in any of its officers, on the occurrence merely of some domes- 
tic violence. 

We have already shown that, in this last event, such a claim 
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is entirely untenable on general principles, or by the old char- 
ter of Rhode Island, and was denounced as unlawful by our 
fathers when attempted against them at the Revolution, and 
has in England been punished as murder when exercised to 
kill one, though taken in open arms in an insurrection. (See 
cases, ante.) 

The judgment which the court has pronounced in this case 
seems to me, also, to be rested, not on any right of this kind in 
peace, but, on the contrary, to uphold the act of martial law 
only as a war measure. But the grounds have not been shown, 
to my conviction. for supposing that war and war measures, 
and the rights of war, existed legally in Rhode Island when 
this act passed. And, finally, it seems to me that the insur- 
rection then existing was not in a stage of progress which 
would justify any mere belligerent rights; but if any, it was 
such rights in the general government, and not in the legisla- 
ture of the State, obtained, too, by mere implication, and, as to 
so formidable a measure as this, operating so loosely and reck- 
lessly over all its own citizens. 

It is admitted that no war had duly been declared to exist, 
either by Rhode Island or the United States, at the time this 
war measure was adopted, or when the trespass under it was 
committed. Yet, had either wished to exercise any war 
powers, they would have been legalized in our political system, 
not by Rhode Island, but the general government. (Constit., 
Art. 1, sec. 8; 3 Story’s Com. on Const., $$ 215, 217; 1 BL. 
Com. by Tucker, App., p. 270.) 

It may not be useless to refresh our minds a little on this 
subject. The Constitution expressly provides that ‘“ the Con- 
gress shall have power to declare war.” (Art. 1, sec. 8.) This 
is not the States, nor the President, and much less the legislature 
of a State. Nor is it foreign war alone that Congress is to de- 
clare, but ‘ war,’’—war of any kind existing legitimately 
or according to the law of nations. Because Congress alone, 
and not the States, is invested with power to use the great 
means for all wars,—‘‘to raise and support armies,” “to 
provide and maintain a navy,” “to provide for calling forth 
the militia to execute the laws of the Union, suppress insurrec- 
tions, and repel invasions,” and “to provide for organizing, 
arming, and disciplining the militia.” The largest powers of 
taxation, too, were conferred on Congress at the same time, 
and in part for this cause, with authority to borrow money on 
the credit of the Union, and to dispose of the public lands. 
But the States, deprived of these means, were at the same time 
properly relieved from the duty of carrying on war themselves, 
civil or foreign, because they were not required to incur ex- 
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penses to suppress even ‘domestic violence,” or “ insurrec- 
tions,” or “rebellions.” By a provision, (sec. 4, art. 3,) “ the 
United States shall guarantee to every State in this Union a 
republican form of government, and shall protect each of them 
against invasion, and, on application of the legislature (or of the 
executive when the legislature cannot be convened), against 
domestic violence.”” This exclusiveness of the war power in 
Congress in all cases, domestic or foreign, is confirmed, too, by 
another authority given to Congress, not only to organize and 
discipline the militia, no less than to have regular armies and 
navies, but “to provide for calling forth the militia” “to sup- 
press insurrections.” (Sec. 8, art. 1.) And lest it might be 
argued that this power to declare war and raise troops and 
navies was not exclusive in the general government, as is the 
case with some other grants to it deemed concurrent, about 
weights and measures, bankrupt laws, &c. (see cases cited in 
Boston v. Norris, post, 283), the reasons for this grant as to war, 
and an express prohibition on the States as to it, both show 
the power to be exclusive in Congress. Thus, the reasons as 
to the power itself are cogent for having it exclusive only in 
one body, in order to prevent the numerous and sudden hostili- 
ties and bloody outbreaks in which the country might be in- 
volved, with their vast expenses, if thirty States could each 
declare and wage war under its own impulses. (1 BI. Com. 
by Tucker, App., p. 270.) And, to remove all doubt on 
that point, the Constitution proceeded expressly to provide 
in another clause a pphibition on the States (sec. 10, art. 1), 
—that “no State shall, without the consent of Congress,”’ 
‘keep troops or ships of war in time of peace,” “or engage in 
war, unless actually invaded, or in such imminent danger as 
will not admit of delay.” 

This accorded with the sixth and ninth articles of the old 
Confederation, which vested in it exclusively the power to de- 
clare war, and took the power of waging it from the States, 
unless in case of sudden attacks by Indians or pirates, or unless 
actually invaded by enemies, or in such imminent danger of it 
that time cannot be had to consult Congress. (1 Laws of 
U. S., 15, 16, Bioren’s ed. ) 

No concurrent or subordinate power is, therefore, left to the 
States on this subject, except by occasional and special consent 
of Congress, which is not pretended to have been given to 
Rhode Island ; or unless “actually invaded” by some enemy, 
which is not pretended here; or unless “in such imminent 
danger as will not admit of delay,” which manifestly refers to 
danger from a foreign enemy threatening invasion ; or from In- 
dians and pirates. Another circumstance to prove this, beside 
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the language itself being used in connection with foreign inva- 
sions and the danger of them, and not insurrections, is the like 
clauses in the old Confederation being thus restricted. One of 
those (article 9th) declares that ‘“ the United States in Congress 
assembled shall have the sole and exclusive right and power 
of determining on peace and war, except in the cases mention- 
ed in the sixth article.” (1 Laws of U. 8., 16, Bioren’s ed.) 
And the sixth article, after providing against foreign embassies, 
troops, and vessels of war by a State, adds : — “‘ No State shall 
engage in any war unless such State be actually invaded by 
enemies, or shall have received certain advice of a resolution 
being formed by some nation of Indians to invade such State, 
and the danger is so imminent as not to admit of delay till the 
United States in Congress assembled can be consulted.” Nor, 
by an additional provision, could a State grant commissions to 
ships of war or letters of marque, “except it be after a declara- 
tion of war by the United States,” and only against the king- 
dom or state against whom the war had been declared, “ unless 
such State be infested by pirates, in which case vessels of war 
may be fitted for that occasion,” &c. (1 Laws of U. S., 15, 
Bioren’s ed. ) 

It is impossible to mistake the intention in these provisions, 
and to doubt that substantially the same intention was em- 
bodied by restrictions in the present Constitution, similar in 
terms, though not entering into so great details. What is, 
however, decisive as to this intent in the Constitution is the 
action on it by the second Congress, only a few years after,. 
and of which some were members who aided in framing the 
Constitution itself. That Congress, May 2d, 1792, authorized 
force to be used by the President to aid in repelling the inva- 
sions here referred to in the Constitution, and they are describ- 
ed in so many words, as “shall be invaded, or be in imminent 
danger of invasion from any foreign nation or Indian tribe.” 
(1 Stat. at Large, 264.) So again in the act of Feb. 28, 1795 
(1 Stat. at Large, 424), and still further sustaining this view, 
the power to aid in suppressing insurrections in a State is giveu 
in a separate section, showing that they were not deemed the 
invasions and the “imminent danger” of them expressed in 
different sections of the act of Congress as well as of the Con- 
stitution. If, however, this “ imminent danger” could, by any 
stretch of construction, be considered broader, it did not exist 
here so as to prevent ‘delay’ in applying to the President 
first ; because, in truth, before martial law was declared, time 
had existed to make application to Congress and the President, 
and both had declined to use greater force, or to declare war, 
and the judicial tribunals of the State were still unmolested in 
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their course. Besides this, at the time of the trespass com- 
plained of here, the few troops which had before taken up arms 
for the new constitution had been disbanded, and all further 
violence disclaimed. 

Whoever, too, would justify himself under an exception in a 
law or constitution, must set it up and bring his case within it, 
neither of which is attempted here as to this exception; but 
the justification is, on the contrary, under this head, placed by 
the defendant and the court on the existence of war, and rights 
consequent on its existence. 

Some mistake has arisen here, probably, from not adverting 
to the circumstance, that Congress alone can declare war, and 
that all other conditions of violence are regarded by the Con- 
stitution as but ordinary cases of private outrage, to be punished 
by prosecutions in the courts; or as insurrections, rebellions, or 
domestic violence, to be put down by the civil authorities, 
aided by the militia; or, when these prove incompetent, by 
the general government, when appealed to by a State for 
aid, and matters appear to the general government to have 
reached the extreme stage, requiring more force to sustain the 
civil tribunals of a State, or requiring a declaration of war, and 
the exercise of all its extraordinary rights. Of these last, when 
applied to as here, and the danger has not been so imminent as 
to prevent an application, the general government must be the 
judge, and the general government is responsible for the conse- 
quences. And when it is asked, what shall a State do, if the 
general government, when applied to, refrains to declare war 
till a domestic force becomes very formidable, I reply, exert 
all her civil power through her judiciary and executive, and if 
these fail, sustain them by her militia, codperating, and not in- 
dependent, and if these fail, it is quite certain that the general 
government will never hesitate to strengthen the arm of the 
State when too feeble in either of these modes to preserve 
public order. And how seldom this will be required of the 
general government, or by means of war, may be seen by our 
unspotted, unbroken experience of this kind, as to the States, 
for half a century, and by the obvious facts, that no occasion 
can scarcely ever, in future, arise for such interference, when 
the violence, at the utmost, must usually be from a minority of 
one State, and in the face of the larger power of the majority 
within it, and of the codperation, if need be, of the whole of 
the rest of the Union. 

Carry these constitutional provisions with us, and the facts 
which have existed, that there had been no war declared 
by Congress, no actual invasion of the State by a foreign 
enemy, no imminent danger of it, no emergency of any kind, 
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which prevented time or delay to apply to the general govern- 
ment, and remember that, in this stage of things, Congress omit- 
ted or declined to do any thing, and that the President also de- 
clined to consider a civil violence or insurrection as existing so 
as to justify his ordering out troops to suppress it. The State, 
then, in and of itself, declared martial law, and the defendants 
attempted to enforce it. In such a condition of things, I am 
not prepared to say that the authorities of a State alone can 
exercise the rights of war against their own citizens ; persons, 
too, who, it is to be remembered, were for many purposes at 
the same time under the laws and protection of the general 
government. On the contrary, it seems very obvious, as be- 
fore suggested, that in periods of civil commotion the first and 
wisest and only legal measure to test the rights of parties and 
sustain the public peace under threatened violence is to appeal 
to the laws and the judicial tribunals. When these are ob- 
structed or overawed, the militia is next to be ordered out, but 
only to strengthen the civil power in enforcing its processes and 
upholding the laws. Then, in extreme cases, another assist- 
ance is resorted to in the suspension of the writ of habeas cor- 
pus. And, finally, if actual force, exercised in the field against 
those in battle array and not able to be subdued in any other 
manner, becomes necessary, as quasi war, whether against a for- 
eign foe or rebels, it must first, as to the former, be declared by 
Congress, or recognized and allowed by it as to the latter, un- 
der the duty of the United States “to protect each of them 
against invasion” and “against domestic violence.” (Art. 4, 
sec. 4.) When this is not done in a particular case by Con- 
gress, if then in session, it is done by the President in con- 
formity to the Constitution (Art. 1, sec. 8) and the act of 
Congress of Febuary 28th, 1795 (1 Stat. at Large, 424), “to 
provide for calling forth the militia to execute the laws of the 
Union, suppress insurrections, and repel invasions.” 

Under all these circumstances, then, to imply a power like 
this declaration of martial law over a State as still lawfully 
existing in its legislature would be to imply what is forbidden 
by all constitutional checks, forbidden by all the usages of free 
governments, forbidden by an exclusive grant of the war power 
to Congress, forbidden by the fact that there were no excep- 
tions or exigencies existing here which could justify it, and, in 
short, forbidden by the absence of any necessity in our system 
for a measure so dangerous and unreasonable, unless in some 
great extremity, if at all, by the general government, which alone 
holds the issues of war and the power and means of waging it. 

Under these views and restrictions, the States have succeeded 
well, thus far, — over halfa century, — in suppressing domestic 
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violence in other ways than by martial Jaw. The State courts, 
with the aid of the militia, as in Shays’s rebellion and the 
Western insurrection, could, for aught which appears, by help 
of the posse comitatus, or at least by that militia, have in this 
case dispersed all opposition. They did this in both of those 
instances, so much more formidable in numbers, and made no 
resort to martial law. (See before, and Minot’s History, 163, 
178.) In one of them, not even the writ of habeas corpus was 
suspended by the State, and never by the United States, 
though empowered to do that in dangerous emergencies. (2 
Kent’s Com. 24; 2 Story’s Com. on Const., ¢ 1335.) But if civil 
process, aided by the militia, should fail to quell an insurrection 
against State laws, which has never yet happened in our his- 
tory, then an appeal lies, and is appropriate, to the general gov- 
ernment for additional force, before a resort can be had to 
supposed belligerent rights, much less to any exploded and un- 
constitutional extremes of martial law. 

As before shown, such an appeal had been made here, but 
not complied with, because, I presume, the civil authority of 
the State, assisted by. its own militia, did not appear to have 
failed to overcome the disturbance. How, then, let me ask, 
had the State here become possessed of any belligerent rights? 
how could it in any way be possessed of them, at the time 
of the passage of the act declaring martial law, or even at 
the time of the trespass complained of? [am unable to dis- 
cover. Congress, on this occasion, was in session, ready to 
act when proper and as proper, and it alone could, by the Con- 
stitution, declare war, or, under the act of May 2d, 1792, allow 
the militia from an adjoining State to be called out. (1 Stat. 
at Large, 264.) But Congress declared no war, and conferred 
no rights of war. The act of Feb. 28th, 1795 (1 Stat. at Large, 
424), seems to be made broader as to the power of the Presi- 
dent over all the militia, and, indeed, over the regular troops, 
to assist on such an occasion, by another act of March 3d, 
1807 (2 Stat. at Large, 443). But the President, also, did 
nothing to cause or give belligerent rights to the State. He 
might, perhaps, have conferred some such rights on the militia, 
had he called them out, under the consent of Congress; but it 
would be unreasonable, if not absurd, to argue that the Presi- 
dent, rather than Congress, was thus empowered to declare 
war, or that Congress meant to construe such insurrections, and 
the means used to suppress them, as wars; else Congress itself 
should in each case pronounce them so, and not intrust so 
dangerous a measure to mere executive discretion. But he 
issued no orders or proclamations. Had he done so, and 
marched troops, through the action of the Executive under 
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the standing law is not waging war, yet, I concede, it is at- 
tempting to suppress domestic violence by force of arms, and 
in doing it the President may possess and exert some bellige- 
rent rights in some extreme stages of armed opposition. It is 
he, however, and those acting under his orders, who, it will be 
seen, may possibly then, at times, use some such rights, and 
not the State or its organs. Nor is it till after the President 
has interfered that such rights arise, and then they arise under 
the decision and laws and proceedings of the general govern- 
ment. ‘Then the organs of that government have come to the 
conclusion, that the exercise of force independent of the civil 
and State authorities has become necessary. (Federalist, No. 
29.) ‘The President has been considered the paramount and 
final judge as to this, whether in invasion or rebellion, and not 
the governors or legislatures of States. This was fully settled 
during the war of 1812 with England. (3 Story’s Com. on 
Const., § 1206; 11 Johns. 150.) He may then issue his procla- 
mation for those in insurrection to disperse, and, if not dispersing, 
he may afterwards call out the militia to aid in effecting it. 
(Martin v. Mott, 12 Wheat. 30.) But not till then do any belli- 
gerent rights exist against those even in arms, and then only by 
or under him. It is a singular coincidence, that, in England, it 
is held to be not “lawful” for the chief magistrate to order out 
the militia in case of “rebellion and insurrection,” without 
“the occasion being first communicated to Parliament, if sit- 
ting, and, if not sitting, published by proclamation.” (1 Mac- 
Arthur, 28; 12 Statutes at Large, 432, 16 George 3, ch. 3; 8 
Stat. at Large, 634, sec. 116.) And here, under the act of 
1793, the President himself could not call out the militia from 
another State to assist without consulting Congress, if in ses- 
sion, much less could he declare war. (1 Stat. at Large, 264, 
sec. 2. ) 

When the President issues his orders to assemble the militia 
to aid in sustaining the civil authorities of the State to enforce 
the laws, or to suppress actual array and violence by counter 
force, obedience to those orders by the militia then undoubt- 
edly becomes a military duty. (12 Wheat. 31.) So in Eng- 
land. (8 Stat. at Large, sec. 116; 11 Johns. 150; 4 Burrows, 
2472; 12 Johns. 257.) And a refusal to obey such a military 
summons may be punished in due form, without doubt, by a 
court-martial. (Houston v. Moore, 5 Wheat. 1, 20, 35, 37; 
3 Story’s Com. on Const., ¢ 120.) When such troops, called 
out by the general government, are in the field on such an oc- 
casion, what they may lawfully do to others, who are in oppo- 
sition, and do it by any mere belligerent rights, is a very dif- 
ferent question. For, now, I am examining only whether any 
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belligerent rights before this event existed, on the part of the 
State, as matters then -stood, commensurate with this strong 
measure of putting martial law in force over the whole State. 
The precedents, as well as the sound reasons and principles 
just adverted to, are all, in my view, the other way. 

Under our present Constitution, the first, if not nearest, prece- 
dent in history as to the course proper to be followed in any 
State insurrection is Shays’s rebellion in Massachusetts. Hav- 
mg occurred in 1787, before the formation of the Federal Con- 
stitution, and having been suppressed by the State alone under 
its own independent authority ,(Minot’s History of Shays’s 
Insurrection, p. 95), it was untrammelled by any of the provis- 
ions now existing about war and insurrections in that Consti- 
tution. But the course pursued on that occasion is full of in- 
struction and proof as to what was deemed the legal use of the 
militia by the State, when thus called out, under the old Con- 
federation, and the extent of the rights of force incident to a 
State on a rebellion within its limits. We have before shown 
that the provisions in the old Confederation as to war were 
much the same in substance as in the present Constitution. 
Now, in Shays’s rebellion the resort was not first had at all to 
the military, but to civil power, till the courts themselves were 
obstructed and put in jeopardy. And when the militia were 
finally called out, the whole State, or any part of it, was not 
put under martial law. The writ of habeas corpus was merely 
suspended for a limited time, and the military ordered to aid in 
making arrests under warrants, and not by military orders, as 
here. They were directed to protect civil officers in executing 
their duty, and nothing more, unless against persons when ac- 
tually in the field obstructing them. (Ibid. 101.) 

The language of Governor Bowdoin’s orders to Major-Gen- 
eral Lincoln, January 19th, 1787, shows the commendable 
caution deemed legal on such an occasion : — ‘‘ Consider your- 
self in all your military offensive operations constantly as un- 
der the direction of the civil officer, saving where any armed 
force shall appear and oppose your marching to execute these 
orders.” 

This gives no countenafice to the course pursued on this oc- 
casion, even had it been attempted to be justified in the plead- 
ings as a right of war, though in a domestic insurrection, and 
not yet recognized as existing so as to require countenance and 
assistance through the interposition of force by the general 
government. Even General Gage did not, though illegally, 
venture to declare martial law in 1775 till the fact occurred, 
as he averred, that the municipal laws could not be executed. 
Much less was it unlikely here that these laws could not have 
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been executed by the civil power, or at least by that assisted 
by the militia, when the judges of the Supreme Court of Rhode 
Island had been appointed their own judges, and been approved 
by those who were considered in an insurrectionary condition. 

In substantial accordance with these views was, likewise, the 
conduct of the general government in the insurrection against 
its own laws in the only other case of rebellion of much note, 
except the controverted one of Burr’s, in our national history. 
It was in Western Pennsylvania, in 1793, and where the rebel- 
lion, or violent resistance, and even treason, as adjudged by the 
courts of law in The United States v. The Insurgents of 
Pennsylvania, 2 Dallas, 335, were committing against the gov- 
ernment of the United States. 

So far, however, from martial law having then been deemed 
proper or competent to be declared by Congress, and enforced 
anywhere, or even the writ of habeas corpus suspended, the 
troops were called out expressly to codperate with the civil 
authorities, these having proved insufficient. (Findley’s Hist., 
App. 316,317.) But that of itself did not seem to be considered 
as per se amounting to war, or as justifying war measures. The 
government, therefore, neither declared war, nor waged it with- 
out that declaration, but did what seems most humane and fit 
on such occasions, till greater resistance and bloodshed might 
render war measures expedient; that is, marched the troops 
expressly with a view only to “cause the laws to be duly exe- 
cuted.” 

Nor was this done till Judge Peters, who officiated in that 
district in the courts of the United States, certified that he 
had issued warrants which the marshal was unable to execute, 
without military aid. (1 American State Papers, 185.) The 
acts of Congress then required such a certificate, before allow- 
ing the militia to be called out. (1 Stat. at Large, 264.) The 
marshal also wrote, that he needed “military aid.” (1 Am. 
State Papers, 186.) The additional force, authorized by Con- 
gress, was expressly for that same purpose, as well as to sup- 
press such combinations. (1 Stat. at Large, 403.) And though 
with these objects, so fully did it seem proper to reach this last 
one by means of the first, the orders in the field were to a 
like effect, and the arrests made were by authority of the 
civil officers, and those seized were carried before those au- 
thorities for hearing and trial. (Findley, 181.) 

The Secretary of War, likewise, issued public orders, in 
which, among other things, it is stated, that ‘“ one object of the 
expedition is to assist the marshal of the district to make pris- 
oners,” &c. “The marshal of the District of Pennsylvania will 
move with you and give you the names of the offenders, their 
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descriptions, and respective places of abode, who are to be 
made prisoners under criminal process.” And so exclusively 
did Congress look to the laws of the land for a guide, that spe- 
cial sessions of the Circuit Court nearer the place of offence were 
allowed (March 2d, 1793, 1 Stat. at Large, 334) to be called, 
when necessary, to try offenders. 

The President, throughout the excitement, evinced the 
characteristic moderation and prudence of Washington, con- 
stantly enjoined a subordination of the military to the civil 
power, and accompanied the troops in person to see that the 
laws were respected. (Findley’s History of the Western In- 
surrection, p. 144.) ‘ He assured us,” says Findley (p. 179), 
“that the army should not consider themselves as judges or 
executioners of the laws, but as employed to support the proper 
authorities in the execution of them.” That he had issued or- 
ders “‘ for the subordination of the army to the laws.” (p. 181.) 
This was in accordance with the course pursued in England 
on some similar occasions. (1 MacArthur on Courts-Martial, 
28.) And though some arrests were to be made, they were to 
be in a legal civil form, for he said, ‘“ Nothing remained to be 
done by them but to support the civil magistrate in procuring 
proper subjects to atone for the outrages that had been com- 
mitted.” (Findley, 187.) The orders or warrants executed 
seem to have emanated from the federal judge of the Pennsyl- 
vania District. (pp. 200, 201, 204, ch. 16.) 

The arrests in 1805 and 1806, in what is called Burr’s con- 
spiracy, furnish another analogy and precedent. They were 
not made till an oath and warrant had issued, except in one 
or two cases. And in those the prisoners were immediate- 
ly discharged, as illegally arrested, as soon as writs of habeas 
corpus could be obtained and enforced. By the Constitution, 
(Art. 3, sec. 9,) ‘the privilege of the writ of habeas corpus shall 
not be suspended unless when, in cases of rebellion or invasion, 
the public safety may require it.” 

And Congress then declined to suspend that writ, much less 
to declare martial law, even where the supposed rebellion exist- 
ed. Nor was the latter done by the States, in the rebellions of 
1787 and 1794, as before explained, but merely the writ of 
habeas corpus suspended in one of them. It is further charac- 
teristic of the jealousy of our people over legislative action to 
suspend the habeas corpus, though expressly allowed by the 
Constitution, that, after a bill to do it in 1807 seems to have 
passed the Senate of the United States, through all its read- 
ings in one day, and with closed doors, the House of Repre- 
sentatives rejected it, on the first reading, by a vote of 113 to 
19. (See the Journals of the two Houses, 25th and 27th 
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Jan., 1807.) And this although the bill to suspend the habeas 
corpus provided it should be done only when one is charged on 
oath with treason or misdemeanour affecting the peace of the 
United States, and imprisoned by warrant on authority of the 
President of the United States, or the Governor of a State or 
Territory. It was not deemed prudent to suspend it, though in 
that mild form, considering such a measure at the best but a 
species of dictatorship, aud to be justified only by extreme peril 
to the public safety. And Mr. Jefferson has left on record his 
opinion, that it was much wiser, even in insurrections, never 
even to suspend the writ of habeas corpus. (2 Jefferson’s 
Cor. and Life, 274,291.) But what would have been thought 
then of a measure of “ martial law,” established over the whole 
country, acting too without oath or warrant, and under no 
grant by the Constitution, instead of a mere suspension of a 
writ, and which suspension was permitted by the Constitution 
in certain exigencies? Again, if only to repeal or suspend the 
habeas corpus requires a permissive clause in the Constitution, 
how much more should the repeal or suspension of all munici- 
pal laws? Indeed, the Mutiny Act itself, as for instance that of 
53 George 3, ch. 18, sec. 100, does not allow the military 
to break open a house to arrest so bad a culprit as a deserter 
without a warrant and under oath. (38 Stat. at Large, 97.) 
So, though a rebellion may have existed in Burr’s case in 
the opinion of the Executive, and troops had been ordered out 
to assist in executing the laws and in suppressing the hostile 
array, this court held that an arrest by a military officer of one 
concerned in the rebellion, though ordered by the Kgecutive, 
was not valid, unless he was a person then actually engaged 
in hostilities, or in warlike array, or in some way actually abet- 
ting those who then were so. (Bollman and Swartout’s case, 
4 Cranch, 75, 101, 126; 1 Burr’s Tr. 175.) And if an arrest 
was made without an order of the commander-in-chief, the 
court would discharge at once. (Alexander’s case, 4 Cranch, 
75, 76, in note.) It should also be by warrant, and on 
oath ; and, in most cases, these were then resorted to by Gen- 
eral Wilkinson. (Annual Register for 1807, p. 84.) And so 
jealous were the people then of abuses, that a neglect by him 
of obedience to the requisitions of the habeas corpus, in some 
respects, led to a presentment against his conduct by the 
grand jury of New Orleans. (Annual Register for 1807, p. 
98.) But here no actual arrest was made, though attempt- 
ed, and, what was less justifiable, without oath or warrant the 
house was broken into, and hence any justification by martial 
law failing which might be set up for the former would 
seem more clearly to fail for the latter. Certainly it must 
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fail unless the latter was proper in this way, under all the cir- 
cumstances, though no one was there liable to be arrested, and 
none actually arrested. 

This doctrine of their failing is familiar in municipal law in 
breaking houses to seize persons and property on legal precept, 
when none are found there liable to be seized. (5 Coke, 93,4: 
Bac. Abr. E’vecution, W.) 

In civil dissensions, the case stands very differently from 
foreign ones. In the latter, force is the only weapon, after 
reason and negotiation have failed. In the former, it is not 
the course of governments, nor their right, when citizens are 
unable to convince each other, to fly at once to arms and mili- 
tary arrests and confiscations. ‘The civil power can first’ be 
brought to bear upon these dissensions and outbreaks through 
the judiciary, and usually can thus subdue them. 

All these principles, and the precedents just referred to, show 
that the course rightfully to be pursued on such unfortunate 
occasions is that already explained ; first resorting to municipal 
precepts, next strengthening them by codperation of the militia 
if resisted, and then, if the opposition are in battle array, op- 
posing the execution of such precepts, to obtain further assist- 
ance, if needed, from the general government to enforce them, 
and to seize and suppress those so resisting in actual array 
against the State. 

But affairs must advance to this extreme stage through all in- 
termediate ones, keeping the military in strict subordination to 
the civil authority except when acting on its own members, be- 
fore any gghts of mere war exist or can override the community, 
and then, in this country. they must do that under the counte- 
nance and controlling orders of the general government. Bel- 
ligerent measures, too, must come, not from subordinates, but 
from those empowered to command, and be commensurate only 
with the opposing array, — the persons, places, and causes where 
resistance flagrante bello exists of the reckless character justi- 
fying violence and a disregard of all ordinary securities and 
Jaws. It is not a little desirable that this doctrine should prove 
to be the true one, on account of its greater tendency to secure 
orderly and constitutional liberty instead of rude violence, to 
protect rights by civil process rather than the bayonet, and to 
render all domestic outbreaks less bloody and devasting than 
they otherwise would be. 

There having been, then, no rights of war on the part of the 
State when this act of Assembly passed, and certainly none 
which could justify so extreme a measure as martial law over 
the whole State as incident to them, and this act being other- 
wise unconstitutional, the justification set up under it must, in 
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my opinion, fail. If either government. on the 24th of June, 
possessed authority to pass an act establishing martial law to 
this extent, it was, of course, that of the United States, —the 
government appointed in our system to carry on war and sup- 
press rebellion or domestic violence when a State is unable to 
do it by her own powers. But as the general government did 
not exercise this authority, and probably could not have done 
it constitutionally in so sweeping a manner, and in such an 
early stage of resistance, if at all, this furnishes an additional 
reason Why the State alone could not properly do it. 

Bat if Lerr in this, and eertain rights of war may exist with 
one of our Staies tia civil strife lke the present, in some ex- 
treme stage of it, independent of any act of Congress or the 
President recognizing it, another inquiry would be, whether, in 
the state of affairs existing at this time, such rights had become 
perfected, and were broad enough, if properly pleaded, to cover 
this measure of martial law over the whole State, and the acts 
done under it, in the present instance. The necessities of 
foreign war, it is conceded, sometimes impart great powers as 
to both things and persons. But they are modified by those 
necessities, and subjected to numerous regulations of national 
law and justice. and humanity. ‘These, when they exist in mod- 
ern times, While allowing the persons who conduct war some 
necessary authority of an extraordinary character, must limit, 
control, and make its exereise under certain circumstances and 
inacertain manner justifiable or void, with almost as much 
certainty and clearness as any provisions concerning municipal 
authority or duty. So may it be im some extreme stages of 
civil war. Among these, my impression is that a state of war, 
whether foreign or domestic, may exist, in the great perils of 
which it is competent, under its rights and on principles of na- 
tional law, for a commanding officer of troops under the control- 
lng government to extend certain rights of war, not only over 
his camp, but its environs and the near field of his military 
operations. (6 American Archives, 186.) But no further, nor 
wider. (Johnson v. Davis et al., 3 Martin, 530, 551.) On 
this rested the justification of one of the great commanders of 
this country and of the age, in a transaction so well known at 
New Orleans. 

But in civil strife they are not to extend beyond the place 
where insurrection exists. (3 Martin, 551.) Nor to portions 
of the State remote from the scene of military operations, 
nor after the resistance is over, nor to persons not connected 
with it. (Grant v. Gould et al., 2 Hen. Bl. 69.) Nor, even 
Within the scene, can they extend to the person or property 
of citizens against whom no probable cause exists which 
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may justify it. (Sutton v. Johnston, 1 D. & E. 549.) Nor 
to the property of any person without necessity or civil pre- 
cept. If matters in this case had reached such a crisis, and 
had so been recognized by the general government, or if such 
a state of things could and did exist as to warrant such a meas- 
ure, independent of that government, and it was_ properly 
pleaded, the defendants might perhaps be justified within those 
Hits, and under such orders, mn making search for an offender 
or an opposing combatant, and, under some circumstances, in 
breaking tito houses for his arrest. 

Consideratious like these show something in respect to the ex- 
tentof authority that could have been exercised in each of these 
eases us a belligerent right. had war been properly declared before 
and continued till that time (6 American Archives, 232), neither 
of which seems to have been the case. [t is obvious enough 
that, though on the 24th of June, five days previous, Luther 
had been in arms at Providence, several miles distant, under 
the governor appoimted under the new constitution, in order to 
take possession of some of the public property there, and though 
in the record it is stated that the defendants offered to prove 
he was at this time in arms somewhere, yet, the fact not being 
deemed material under the question of martial law, on which 
the defence was placed, it does not seem to have been ivesti- 
gated. How it might turn out can be ascertained only on a 
new trial. But to show it is not uncontroverted, the other 
record before us as to this transaction states positively ‘hat 
Mrs. Luther offered to prove there was no camp nor hostile ar- 
ray by any person in the town where this trespass was com- 
mitted, on the 29th of June, ner within twenty-five miles of it 
in any part of the State, and that Dorr had, on the 27th instant, 
two days previous, published a statement against “any further 
forcible measures” on his part, and directing that the military 
“be dismissed.” 

The collection which had there happened, in relation to the 
disputed rights as to the public property under the new 
constitution, seems to have been nothing, on the evidence 
beyond a few hundreds of persons, and nothing beyond the con- 
trol of the courts of law, aided by the militia, if they had been 
wisely resorted to, —nothing which, when represented to the 
Executive of the United States, required, in his opinion, from its 
apprehended extent or danger, any war measures, — the calling 
out of the militia of other States, or aid of the public troops, or 
even the actual isstie of a proclamation; and the persons who 
did assemble had, it appears, two days before the trespass, 
been disbanded, and further force disclaimed, without a gun 
being fired, or blood in any way shed, on that occasion. 
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Under the \ worst insurrections, and even wars, in our history, 
so strong a measure as this is believed never to have been ven- 
tured on before by the general government, and much less by 
any one of the States, as within their constitutional capacity, 
either in peace, insurrection, or war. And if it is to be toler- 
ated, and the more especially in civil feuds like this, it will 
open the door im future domestic dissensions here to a series of 
butchery, rapine, confiscation, plunde., conflagration, and cru- 
elty, unparalleled in the worst contests in history between 
mere dynasties for supreme power. It would go in practice 
to render the whole country — what Bolivar at one time seemed 
to consider his — # camp, and the administration of the govern- 
ment a campaign. 

It is to be hoped we have some national ambition and pride, 
under our boasted dominion of law and order, to preserve them 
by law, by enlightened and constitutional law, and the moder- 
ation of superior intelligence and civilization, rather than by 
appeals to any of the semibarbarous measures of darker ages, 
and the unrelenting, lawless persecutions of opponents in civil 
strife which characterized and disgraced those ages. 

Again, when belligerent measures do become authorized by 
extreme resistance, and a legitimate state of war exists, and 
civil authority is prostrate, and violence and bloodshed seem 
the last desperate resort, yet war measures must be kept with- 
in certain restraints in all civil contests in all occlu com- 
munities. 

~The common laws of war, those maxims of humanity. 
moderation, and honor,” which should characterize other wars. 
Vattel says (B. 3, ch. 8, sec. 294 and 295), “ought to be ob- 
served by both parties in every civil war.” Under modern and 
Christian civilization, you cannot needlessly arrest or make 
7 on husbandmen or mechanics, or women and children. 

'attel, B. 3, ch. 8, see. 149.) The rights of war are against 
enemies, open and armed enemies, while enemies and during 
war, but no longer. And the force used then is not to exceed 
the exigene yY,— not wi uitonly to injure priv: ate property, nor 
dis turb private dwellings and their peaceful inmates. — (Vattel, 
B. 3, ch. 8, sec. 148.) Much will be allowed to discretion, 
if manifestly exercised with honesty, fairness, and humani- 
ty. But the principles of the common law, as opposed to 
trials without a jury, searches of houses and papers without 
oath or warrant, and all despotic invasions on private personal 
liberty, —the customary usages to respect the laws of the 
land except where a great exigency may furnish sufficient 
excuse, —should all limit this power, in many respects, in 
practice. (2 Stephens on Laws of England, 602.) The 
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more especially must it be restrained in civil strife, operating 
on our own people in masses and under our system of govern- 
ment in distributing authority between the States and the 
Union, as the great powers of war are intrusted to the latter 
alone, and the latter is also to recognize when that which 
amounts to a rebellion exisis, and interfere to suppress it, if 
necessary, with the incidents to such interference. Under the 
right of war the defence must also rest, not only on what has 
been alluded to, but, as before suggested, on the question whether 
the insurrection at the time of this trespass was not at an end. 
Mor if one has previously been in arms, but the insurrection 
or war is over, any belligerent rights cease, and no more 
justify a departure from the municipal laws than they do 
before insurrection or war begins. Lf any are noncombatants, 
either as never having been engaged in active resistance, or as 
having abandoned it, the rights of civil warfare over them 
would seem to have terminated, and the proseeution and pun- 
ishment of their past misconduct belongs then to the munici- 
pal tribunals, and not to the sword and bayonet of the mili- 
tary. 

The Trish Rebellion Act, as to martial law, was expressly 
limited “from time to time during the continuance of the said 
rebellion.” (‘Tytler on Military Law, 405.) And in case of a 
foreign war it is not customary to make prisoners and arrest 
enemies after the war has ceased and been declared abandoned, 
though the terms of peace have not been definitely settled. 
And if any of them voluntarily, like Bonaparte, abandon the 
contest, or surrender themselves as prisoners, the belligerent 
night to continue to imprison them after the war is at an end, 
much less to commit violence, as here, on others, with a view to 
capture them, is highly questionable, and has been very gravely 
doubted. (Vattel, B. 3, ch. 8, sec. 152, 154.) Cireumstances 
like these make the rule of foree and violence operate only to 
a due extent and for a due time, within its appropriate sphere, 
and secure beyond that extent and time the supremacy of the 
ordinary laws of the land. Much more in a social or civil war. 
a portion of the people, where not then in arms, though differ- 
ing in opinion, are generally to be treated as noncombatants. 
and searched for and arrested, if at all, by the municipal law. 
by warrant under oath, and tried by a jury, and not by the law 
martial. 

Our own and English history is full of such arrests and 
trials, and the trials are held, not round a drum-head or cannon, 
but in halls of justice and under the forms of established juris- 
prudence. (See State Trials, passim.) The writ of habeas 
corpus, also, unless specially suspended by the legislature hav- 
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ing power to do so, Is as much in force in intestine war as 
in peace, and the empire of the laws is equally to be upheld, 
if practicable. (Lbid. 552; 4 Cranch, 101; 2 Hen. Bl. 69.) 

To conclude, it is inanifest that another strong evidence of 
the control over military law in peace, and over these belli- 
gerent rights in civil strife, which is proper in a bold and inde- 
pendent judiciary, exists in this fact, that whenever they are 
earried beyond what the exigency demands, even in cases 
where some may be lawful, the sutlerer is always allowed 
to resort, as here, to the judicial tribunals for redress. (4 Taunt. 
67, and Baily v. Warder, 4 Maule & Selw. 400. See other 
eases before cited. ) 

Bills or clauses of indemnity are enacted in England, other- 
wise officers would still ofterer be exposed to criminal prose- 
cution and punishiment for applying either belligerent rights 
or the military law in an improper case, or to an excess in a 
proper case, or without probable cause. (1 MacArthur on 
Courts-Martial, 33, 34; Tytler on Military Law, 49 and 489 ; 
see last act in Appendix to Tytlerand Simmons.) And when in 
an insurrection an opponent or his property is treated different- 
ly from what the laws and constitution, or national law, sanc- 
tion, his remedy is sacred in the legal tribunals. And though 
the offender may have exposed himself to penalties and confis- 
cations, yet he is thus not to be deprived of due redress for 
wrongs committed on himself. 

The plaintiff in one of these records is a female, and was not 
at all subject to military duty and laws, and was not in arms 
as an Opponent supporting the new constitution. And if the 
sanctity of domestic life has been violated, the castle of the 
citizen broken into, or property or person injured, without good 
cause, in either case a jury of the country should give dama- 
ges, and courts are bound to instruct them to do so, unless a 
justification is made out fully on correet principles. "This can 
and should be done without any vindictive punishment, when 
a party appears to have acted under a supposed legal right. 
And, indeed, such is the structure of our institutions, that offi- 
cers, as well as others, are often called on to risk much in be- 
half of the public and of the country in time of peril. And if 
they appear to do it from patriotism, and with proper decorum 
and humanity, the legislature will, on application, usually in- 
demnify them by discharging from the public treasury the 
amount recovered for any injury to individual rights. In this 
very case, therefore, the defence seems to be by the State, and 
at its expense. It shows the beautiful harmony of our system, 
not to let private damage be suffered wrongfully without re- 
dress, but, at the same time, not to let a public agent suffer, 
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who, in a great crisis, appears to have acted honestly for the 
public, from good probable cause, though in some degree mis- 
taking the extent of his powers, as well as the rights of others, 
But whether any of the rights of war, or rights of a citizen in 
civil strife, independent of the invalid act of the Assembly 
declaring martial law over all the State, have here, on the 
stronger side against the feebler, been violated, does not seem 
yet to have been tried. The only point in connection with 
this matter which appears clearly to have been ruled at the 
trial was the legality or constitutionality of that act of Assem- 
bly. think that the ruling made was incorrect, and hence 
that there has been a mistrial. 

The judgment should, in this view, be reversed ; and though 
it is very doubtful whether, in any other view, as by the gen- 
eral rights of war, these respondents can justify their conduet 
on the facts now before us: yet they should be allowed an 
opportunity for it, which can be granted on motion below to 
amend the pleas in justification. 


Orders. 
Martin Luruer v. Lutruer M. Borpen er at. 


This cause came on to be heard on the transcript of the ree- 
ord from the Cireuit Court of the United States for the District 
of Rhode Island, and was argued by counsel. On considera- 
tion whereof, it is now here ordered and adjudged by this court, 
that the judgment of the said Circuit Court in this cause be 
and the same is hereby aflirmed, with costs. 


Racuet Lutuer v. Luruer M. Borpen et at. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the District 
of Rhode Island, and on the questions and points on which the 
judges of the said Circuit Court were opposed in opinion, and 
which were certified to this court for its opinion agreeably to 
the act of Congress in such case made and provided, and was 
argued by counsel. On consideration whereof, and it appear- 
ing to this court, upon an inspection of the said transcript, that 
no point in the case, within the meaning of the act of Congress, 
has been certified to this court, it is thereupon now here 
ordered and decreed by this court, that this cause be and the 
same is hereby dismissed, and that this cause be and the same 
is hereby remanded to the said Circuit Court to be proceeded 
in according to law. 
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CuarLtes WILKES, PLAINTIFF IN ERROR, v. SAMUEL DINSMAN. 


Jnasuit brought by a marine against the commanding officer of a squadron, in 
which the marine alleged that he was illegally detained on board after the expira- 
tion of his term of enlistment, it was competent for the defendant to give in evi- 
dence a letter which he had written to the Secretary of the Navy, relating to the 
circumstances of the enlistment. 

An acquittal of the commanding officer by « court-martial, when tried for the same 
acts by order of the government, is nut admissible evidence in a suit by an 
individual. 

The act of Congress passed on the 2d of March, 1837, (5 Stat. at Large, 153,) 
authorized a recniistment of marines to serve during the cruise then about to 
take place, they being included in the denomination of © persons enlisted for the 
navy.” Prior laws recognize marines as a part of the navy. 

Under the same act, the commander of the squadron had power to detain a marine 
after the term of his eulistment expired, if} in the opinion of the commander, 
public interest required it 

At the time of enlistinent, the marine corps being subject to such laws and regula- 
tions as might, at any time, be established for the better government of the navy, 
it was a part of the contract of eidistment that the party should obey them, when- 
ever passed. It was, therefore, uo objection to such laws, that they were passed 
after his entering the service. 

By the third article for the government of the navy, the commander is authorized to 
‘eause twelve lashes to be inflicted, for scandalous cone@uct, without a court-mar- 
tial. very successive disobedience of orders is a fresh offence, and subject to 
additional punishment. 

The commander had not only a right to cause corporal punishment to be inflicted, 
but to resort to any reasonable measures necessary to insure submission. He 
had, therefore, a right to imprison the refractory party on shore, if done without 
malice. 

The commander was acting as a public officer, invested with certain discretionary 
powers, and cannot be made answerable for any injury, when acting within the 
scope of his authority, and not influenced by malice, corruption, or cruelty. His 
position is quasi judicial. 

Hence, the burden of proof that the officer exceeded his powers is upon the party 
complaining; the rule of law being, that the acts of a public officer, on publie 
matters, within his jurisdiction and where he has a discretion, are to be presumed 
legal till shown by others to be unjustifiable. 

It is not enough to show that he committed an crror in judgment, but it must have 
been a malicious and wilful error. 


Tuts case was brought up, by writ of error, from the Cir- 
cuit Court of the United States for Washington county in 
the District of Columbia. 

It was an action of trespass vi et armis, for assault and bat- 
tery and false imprisonment, brought, in the Circuit Court, by 
Dinsman, a marine in the service of the United States, who 
served in the Exploring Expedition, which was commanded 
by Wilkes. 

The facts were these. 

On the 14th of May, 1836, Congress passed an act (5 Stat. 
at Large, 23), authorizing the President to send out a surveying 
and exploring expedition to the Pacific Ocean and South Seas 
and appropriating $ 150,000 for the object. 

On the 21st of November, 1836, Dinsman enlisted in the 
marine corps of the United States for four years. 

8 * 
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On the 2d of March, 1837, Congress passed an act (5 5 Stat. 
at Large, 153), entitled, “‘ An act to provide for the enlistment 
of boys for the naval service, and to extend the term of the 
enlistment of seamen.” ‘The second section was as follows, 
viz. : — 

“'That when the time of service of any person enlisted for 
the navy shall expire while he is on board any of the public 
vessels of the United States employed on foreign service, it 
shall be the duty of the commanding oflicer of the fleet, sqnad- 
ron, or vessel in which such person may be to send him to 
the United States in some public or other vessel, unless his 
detention shall be essential to the public interests, in which 
ease the said officer may detain him until the vessel in which 
he shall be serving shall return to the United States; and it 
shall be the duty of said officer immediately to make report 
to the Navy Department of such detention, and the causes 
thereof.” 

In October, 1837, Thomas Ap Catesby Jones, then com- 
manding the vessels which were preparing to sail on the expe- 
dition, issued a general order, proposing to give three months’ 
pay as bounty, and forty-eight hours of liberty on shore, to all 
the petty officers, seamen, and marines who should reénter 
for three years from the first of the ensuing November. 

In the same month, viz. October, 1837, a contract was made 
between Jones and the non-commissioned officers and privates 
of marines, which was as follows : — 


“We, the subscribers, non-commissioned officers and privates 
of marines, do, and each of us doth, hereby agree to and with 
Thomas Ap Catesby Jones, captain of the United States navy, 
in manner and form following, that is to say: In the first 
place, we do hereby agree, for the consideration hereinafter 
mentioned, to enter into the South Sea surveying and explor- 
ing service of the United States, and in due and seasonable 
time to repair on board such armed vessel or vessels as may be 
ordered on that service; and to the utmost of our power and 
ability, respectively, to discharge our several services or duties, 
and in every thing to be conformable and obedient to the sev- 
eral requirings and lawful commands of the naval officers who 
may, from time to time, be placed over us. 

“Secondly. We do also oblige and subject ourselves to 
serve during the term of the cruise; and we do severally 
oblige ourselves, by these articles, to comply with, and be sub- 
ject to, such rules and discipline of the navy of the United 


Siaies as are, or that may be, established by the Congress of 
the United States. 
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“Thirdly. The said Thomas Ap Catesby Jones, for and in 


behalf of the United States, doth hereby covenant and agree 


to aud with the said non-commissioned oflicers and privates 
of the marines, who have hereunto signed their names, and 
each of them, that they shall be paid for such services the 
amount per month which, in the column hereunto annexed, is 
set opposite to each of their names, respectively ; and likewise 
to advance to each and every of them three months’ bounty, 
the receipt whereof they do hereby acknowledge; and that 
they shall be punetually discharged at the expiration of the 
term of their enlistment, or as soon thereafter as each vessel of 
the expedition shall return to a port of safety in the United 
States. 








| Pay 
Name Grade. per Signatures, Witness. 
| | mou th 
| “his 
Philip Baab— - - | Private | $7 Philip ~ Baab - - | James Edelin. 
mark, 
his 
Samuel Dinsman “ | 7 | Samuel 4 Dinsman James Edelin.” 
mark. 





On the 25th of October, 1837, a part of the bounty was 
paid, amounting to $15, and soon afterwards the remaining 
$6, making together three months’ pay. 

On the 20th of April, 1838, Lieut. Com. Charles Wilkes was 
appointed to the command of the squadron. 

On the 2d of August, 1838, A. O. Dayton, the Fourth 
Auditor of the Treasury Department, wrote letters to the pur- 
sers of the vessels, directing them to charge the marines with 
the amount of bounty which had been paid to them, alleging 
that it was prohibited by law. 

In the course of the month of August, 1838, the expedition 
sailed. 

On the Ist of September, 1838, Captain Wilkes addressed a 
letter to the Secretary of the Navy, expressing surprise that the 
pursers had been directed by the Fourth Auditor to charge the 
marines with the amount paid to them as bounty, and inform- 
ing the Secretary that he had ordered the pursers not to do 
so. With this letter were sent some other papers, illustrative 
of the transaction. The pursers obeyed the order of Captain 
Wilkes. 

In the months of November and December, 1840, the trans- 
actions occurred, which are set forth with great particularity in 
the bills of exceptions. 

On the 24th of November, 1842 , (the squadron having 
returned home,) Dinsman brought this action against W ilkes. 
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In the mean time, however, a court-martial had been held 
upon Wilkes, one of the charges before which was “ cruelty 
and oppression,” founded upon the same occurrences which are 
set forth in the bills of exceptions. The finding of the court 
was, that the accused was * not guilty.” 

In March, 1845, the cause came on for trial before the Cir- 
cuit Court, the counsel on both sides having previously agreed 
that the defendant might give the special matter in evidence as 
though it was fully pleaded. "The jury found a verdict of 
guilty, and assessed the damages of the plaintiff at five hundred 
dollars. 

The following bills of exceptions were taken in the progress 
of the trial : — 


Plaintif’s (st Bill of Exceptions. 
Samuet Dinsman v. Cuartes WILKEs. 

At the trial of this case, the plaintiff, to support the issues 
on his part joined, read in evidence, to have the same effect, 
by consent of parties, as if the original enlistment of the said 
plaintiff were produced, the certificate of Major Parke G. 
Howle, adjutant of the marine corps of the United States; 
and also read in evidence, for the purpose of showing the forms 
and mode of such enlistment, without objection, certain blank 
forms, used and adopted in all regular enlistments or reéilist- 
ments into said marine corps. And said Howle testified, he 
being examined as a witness, that, by the rules and regulations 
of said corps, the said forms of said enlistment were required 
to be indorsed by the recruiting officer, for the purpose of 
identifying the officer by whom such enlistment was made, 
and that such enlistment was regularly made. 

The said plaintiff then gave evidence, further tending to 
prove, that he embarked, under orders as a private in said 
marine corps, in the United States Exploring Expedition, 
which sailed from the United States on or about the ISth day 
of August, A. D. 1838, under the command of the defendant, 
who was a lieutenant in the navy of the United States; that 
afterwards, while the United States ship Vincennes, one of the 
vessels of the said expedition, was at the island of Oahu, one 
of the Sandwich Islands, in the Pacific Ocean, (from which 
American vessels frequently sailed to the United States.) the 
term of four years, for which the said plaintiff had enlisted as 
aforesaid, expired and was fully ended; and the said plaintiff, 
then and there, to wit, on the 16th day of November, A. D. 
1840, on board said ship, claimed of the defendant his discharge 
from the service of the United States, and refused to perform 
the duties required of him by the defendant, (still command- 
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ing said expedition and said ship,) and his subordinate officers ; 
whereupon the defendant, then and there, committed the tres- 
passes, as alleged in the declaration in this case on the part of 
the said plaintiff; and afterwards the said expedition and the 
said ship sailed from the said island, carrying said plaintiff on 
board of said ship, commanded by the said defendant in per- 
son; and that, while the said plaintiff was on board of said ship, 
as last aforesaid, he was repeatedly flogged and put in irons, by 
order of said defendant, for refusing to perform the duties of a 
marine on board of said ship, required of him by order of said 
defendant ; and the said plaintiff was detained on board said 
ship, or some other vessel of said expedition, continually, by 
order of said defendant, and against his consent, until the 
return of said ship or other vessel to the United States, about 
the 15th of June, A. D. 1842, although the said ship touched 
at various foreign ports before her said return to the United 
States, and after the term for which said plaintiff had enlisted, 
as aforesaid, was completed and expired. 

The said plaintiff then rested his case. 

And thereupon the defendant offered evidence tending to 
show, that, after the passage, by the Congress of the United 
States, of the act of 1836, making appropriations for the naval 
service, the President of the United States proceeded to carry 
the said act into effect, and appointed Thomas Ap C. Jones, a 
captain in the United States navy, to command the expedition 
authorized by said act; that the vessels designed for the expe- 
dition were assembled at New York, under the command of 
said Jones, and were there in the month of October, 1837, and 
on the 21st day of said October the said Jones issued his gen- 
eral order No. 2; that the said general order was read to the 
ship’s crew of the ship Relief, on which ship the said plaintiff 
was at that time serving as a marine under his said enlistment ; 
that it was read by the officer then in command of said ship, 
and by him placed in the “ booby-hatch,” a conspicuous part 
of said ship, to which all the men had access, for their perusal, 
and remained there during the greater part of the morning ; 
that the said Jones also addressed an order to the pursers of the 
squadron, hereinafter appended ; the defendant then produced 
to the court the following written papers, viz.: a paper purport- 
ing to be a contract between said Jones and the plaintiff, with 
other persons, and a paper purporting to be a receipt for bounty, 
and then proved to the court, by the subscribing witnesses 
thereto, that said papers were signed by the said plaintiff as 
they purport to be, and that before signing the same the said 
papers were read to said plaintiff; and that said first paper, 
purporting to be a contract as aforesaid, was prepared by order 
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of said Jones, and that the subscribing witnesses thereto were 
commissioned oflicers of the United States; and that, after the 
signing of said papers, the said plaintiff received, on the 25th 
of October, 1837, the sum of $ 15, and subsequently the further 
sum of $6, making $21 in all, being asum equal to three 
months’ pay, and the same was paid to and received by said 
plaintiff as bounty ; and the defendant further offered evidence 
to the court, tending to show, that from that time forth to his 
return to the United States, in the said month of June, 1842, 
the said plaintiff received from the said United States his 
monthly pay of $7 per month, being the amount stipulated in 
the said shipping articles, over and above the sum of § 21, paid 
and received as aforesaid as bounty; and he further offered 
evidence to the court to show, that the said Jones resigned his 
said command before the sailing of the said expedition ; and 
that, on the 20th of April, 1838, it was given to the defendant 
by order of the Secretary of the Navy of that date. 

That said defendant sailed from the United States in the 
month of August, 1838, in command of the said squadron 
under the instructions of the President, which it is agreed may 
be read from the printed history of the said expedition. 

That, about the time of the sailing of the said expedition, 
the pursers thereof received from the Fourth Auditor of the 
Treasury a communication, inquiring by what authority the said 
bounty had been paid to the marines, of whom one was the 
said plaintiff, and disallowing it in the accounts of said pursers, 
and requiring them to charge the same to the men on their 
pay accounts, and deduct the same therefrom, which said last 
communication was reported by said pursers to the defendant; 
and thereupon the defendant issued his order of the 14th Sep- 
tember, 1838, now read to the court, which order was thereupon 
obeyed by said pursers, and the said “ bounty money” never 
was charged to said men. 

And the said defendant then offered to read in evidence to 
the jury the said written papers, so as aforesaid signed by the 
plaintiff, and also the said letter of said defendant, addressed to 
the pursers as aforesaid, in connection with each other, and 
with all the evidence hereinbefore stated ; but the plaintiff, by 
his counsel, objected to the admissibility of the said written 
paper, purporting to be a contract or shipping articles, and 
also to the admissibility of the said receipt for bounty, and 
also to the admissibility of the said letter of the said defendant, 
whether the same are offered as independent evidence, or in 
connection with each other, or with other evidence ; but the 
court overruled said objections, and suffered all of said papers 
and the said letter to be read in evidence to the jury, as com- 
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petent testimony. And the said plaintiff excepts to the opinion 
of the court, and to the admissibility of each and every of 
said papers, and said letter so admitted, and claims the same 
benefit of exception as if each of said papers and the said letter 
were separately excepted to; and this, their bill of exceptions, 
is signed, sealed, and enrolled this 24th day of April, A. D. 
1845. 
W. Crancu. [SEAL. | 


To this bill of exceptions were attached the following papers, 
referred to in a preceding part of this statement, viz. :— 

1. The date of enlistment, in November, 1836. 

2. A blank form of enlistment. 
3. An order from Commander Thomas Ap Catesby Jones to 
the pursers, directing them to pay three months’ bounty. 

4. 'The contract between Jones and the marines. 


Defendant's \st Bill of Exceptions. 


On the further trial of this cause, and after all the evidence 
contained in the foregoing bills of exceptions, as well those 
taken by the plaintiff in his said first bill, as also those taken 
by defendant, and the rulings of the court therein contained, 
the defendant, further to maintain the issue on his part joined, 
offered to give evidence tending to show, that, after the sailing 
of the said squadron under his command, to wit, in August, 
1838, from the waters of the United States, and after the 
receipt by the pursers of the said squadron of the said letter 
of the Fourth Auditor, inquiring by what authority the said 
pursers had paid the said bounty to the said marines, and 
requiring them to charge them therewith, the marines on 
board his said ship murmured at the said requisition of the said 
Fourth Auditor, and that said plaintiff was on board the said 
ship, and so continued up to the time of the said supposed 
grievances, without objection; and after the said supposed 
erievances he continued to serve as a marine in the said 
squadron, and received pay as such marine, until his arrival 
in the United States, where he was discharged. And, also, 
that Simeon A. Stearns was the non-commissioned officer 
in command of said marines during the whole cruise, from 
the time of their sailing to their arrival in the United States, 
there being no commissioned officer-of marines attached to 
the said expedition; that he also acted as quartermaster of 
marines, and he was the only medium of communication, ac- 
cording to the rules and regulations of the service, between 
the said marines and the said defendant, commanding as afore- 
said. And, thereupon, he offered further evidence to show 
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that the defendant, at the time he issued to the said pursers 
the said order, contained and set out in plaintiff’s first bill of 
exceptions, not to charge the men with the said bounty, he 
communicated the said order, so issued by him as aforesaid, 
to the then Secretary of the Navy, by a letter, in the words 
and figures following, to wit (copied in the record), and ae- 
companied the said offer with proof that the said letter was 
received by the said Secretary of the Navy ; and also offered 
to read the said letter, (or report in the form of a letter,) made 
by the said Sergeant Simeon A. Stearns to the defendant, and 
referred to in his, the defendant’s said letter, last mentioned, to 
the said Secretary of the Navy, accompanying the said offer 
with proof of the handwriting of said Stearns, and that he is 
now (if living) out of the jurisdiction of the United States. 

And the plaintiff, by his counsel, objected to the reading of 
the same, or either of them, to the jury, and the said court 
refused to permit the said papers, or either of them, to be read 
in evidence to the jury; and thereupon the defendant, by his 
counsel, excepts to the said ruling of the said court, and prays 
that this bill of exceptions may be signed, sealed, and enrolled, 
according to the statute, which is done accordingly, this 25th 
day of April, 1845. 

W. Crancu. [seat.| 
Defendant's 2d Bill of Exceptions. 


And on the further trial of the said issues, the said defend- 
ant, after all the evidence contained in the foregoing bills of 
exceptions, made part hereof, and the several rulings of the 
court set out therein, offered in evidence the proceedings of a 
court-martial, held in the city of New York, (and which it is 
admitted was lawfully called and proceeded in,) for the trial of 
the said defendant, Charles Wilkes, on certain charges and 
specifications prepared against him by the Executive of the 
United States ; and among others, upon the charge and specifi- 
cation hereinafter appended ; and that the said court-martial 
duly proceeded to try the said Charles Wilkes on the said 
charge and specification, and that, on the trial thereof, the said 
Philip Baab, one of the plaintiffs in said trial, was examined as 
a Witness, and the judgment of the said court on the said charge 
and specification was as hereinafter appended. And the said 
plaintiff agreeing that the said extracts may be made from the 
said record, and considered as if the whole record were herein 
inserted, objects to the reading of any part of the said record as 
evidence in this cause, except the statements of said plaintiff 
Baab, contained in said record, which the plaintiff’s counsel 
does not object to, so far as they are relevant to the issues 
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joined ; and the court sustains the said objection, and refuses to 
permit the same to be given in evidence ; and the said defend- 
ant, by his counsel, excepts thereto, and prays the court to sign 
and seal this exception, and to cause the same to be enrolled 
according to the statute, all which is done and ordered, this 
95th day of April, 1845. ; 

W. Crancu. [seat. | 


Specification referred to in the foregoing bill of exceptions, 
to wit: — 

Charge 4th. — Cruelty and Oppression. 
Npecification. 

In this, that the respective terms of service of Samuel Pensyl. 
Philip Baab, George Smith, and Samuel Dinsman, “ private 
marines,’ then serving on board the United States ship Vin- 
eennes, having fully expired on the 16th day of November. 
IS40, the said Wilkes did refuse to give said marines their 
discharge, in conformity with the terms of their enlistment ; 
that upon said marines declining to do further duty, the said 
Wilkes did cause them, on or about the 16th of November, 1840. 
to be put in double irons, and shortly after, on the same day, 
to be sent on shore at Honolulu, and to be confined in the fort 
ata place infested with vermin; that, upon the second day of 
their confinement, they were separated and kept in solitary con- 
finement; that on the 27th of November, 1840, by order of said 
Wilkes, they were deprived of one half their ration, which 
consisted mostly of ** poe” and goat’s meat; that on the 2d of 
December, 1840, the said marines were taken out and carried on 
board the United States ship Vincennes, in irons, except George 
Smith, who was taken on board the Peacock ; that said Wilkes 
asked them if they would go to duty, and upon their respect- 
fully stating that the term of their enlistment had expired, the 
said Wilkes then confined them in double irons in the brig, i 
place of confinement for prisoners in said ship; that on the 4th 
of December, he, the said Wilkes, had the said Samuel Pensy]l. 
Philip Baab, and Samuel Dinsman seized up in the gangway, 
and inflicted on them one dozen lashes each; that he again 
confined them; that on the 7th of the same month, he had 
inflicted on them another dozen of lashes each; that after this 
system of lashing and confinement, for the preservation of their 
lives, the said marines were compelled, against the terms of 
their enlistment and against their free will, to do duty in the 
squadron, under the command of said Wilkes. 
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Judgment of Court-Martial. 


Judgment of the court-martial on the above specification, 
referred to in defendant’s second exception, to wit : — 


The 4th charge. 
That the specification of the 4th charge is not proven, and 
That the accused, of the 4th charge, is not guilty. 


Defendant's Statement of Evidence. 

On the further trial of this cause, and after the evidence econ- 
tained in the aforegoing bills of exceptions on the part. of 
plaintiff and defendant, and made part hereof, the defendant 
further gave evidence to show that the said squadron, under the 
command of the said defendant, continued on the said cruise, 
and proceeded to the great southern seas, and explored and 
surveyed the Antaretic region as far as it was possible, and 
in that service the said ship Vineennes received extensive 
and serious injury; that, proceeding on her said ernise, the 
said ship Vincennes, in the month of September, 1840, arrived 
in the port of Honolulu, in the island of Oahu, one of the Sand- 
wich Islands, in the Pacifie Ocean, and there came to anchor in 
the inner harbour, and close to the shore, and proceeded to refit 
and repair; that it was necessary to the safety of the ship, 
while undergoing these repairs, to be thus close to the shore, 
and in the inner harbour, and it would have been unsafe, if not 
entirely impracticable, to have made them elsewhere ; that 
she had then made a long voyage, and been constantly at sea 
for a long period of time, during which her foremast had _re- 
ceived such injuries that it was found necessary to take it out ; 
her seams were open, and the whole hull required repairing, 
to be recaulked and painted ; her hold had to be broken up, 
and her stowage overhauled ; the water-casks were taken out, 
the sails taken off, and the ship almost stripped and dismantled ; 
that about this time the period of service of some of the sea- 
men who had not shipped for the whole cruise was about to 
expire, and the defendant, anxious to retain them in the ser- 
vice, addressed the ship’s crew, and endeavoured to prevail on 
each of the seamen whose term of service was about to expire 
to reship, and, as an inducement to them, offered to give them 
liberty on shore ; and as a reward to all those who had served 
so long and faithfully, and who were yet bound to continue 
on the cruise, in the exploration and survey of the Northern 
Pacific, he offered the same favor to them ; leave was granted 
to all, and after their leave had expired, they set about over- 
hauling and repairing the ship; while this work was going on, 
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the natives, many of whom live almost in the water, were 
exceedingly troublesome, and surrounded the ship continually, 
and thus kept up a communication with the men on duty ; 
that soon after the arrival of the said ship at said port, the 
officers charged with the exploration and survey, and with 
other scientific duties, went on shore, taking with them their 
instruments, and such men as were necessary to enable them 
to perform their duties; the defendant himself being also 
engaged at the observatory, on shore, pursuing his duty, aided 
by such officers and men as were necessary, yet keeping within 
sight of the ship, having a constant communication with her, 
and going on board as often as was found necessary, and 
throughout retaining the command: that the general charge of 
the ship was left to the first lentenant, who, it is admitted, 
was a competent, faithful, intelligent, and vigilant officer, 
aided from day to day by such officers as could be spared from 
the discharge of other duties pertaining to the expedition ; that 
the general object of the expedition was a peaceful voyage, to 
explore and survey coasts, seas, and islands, and to make such 
investigations as might be found practicable in aid of science ; 
and these general objects being held the primary purpose, 
for the most part, the detail of the ship’s service and duty was 
made subordinate to them, and thus more of the officers and 
men were for the time withdrawn from the immediate duties 
of the ship than otherwise would have been ; that under these 
circumstances, while lying in the said port, the marines on 
board being employed, among other duties, in keeping guard 
over such men as were from time to time imprisoned in the 
ship, and before the happening of the events complained of in 
the declaration, on one occasion, a man confined in double 
irons, under charge of the mariues, was during the night per- 
mitted to escape, having first managed to get his irons off; 

being the duty of the sentinel to be close to and keep constant 
guard over him, and, the sentinels or guards being changed 
every two hours, it was found impossible to discover during 
whose watch the escape had been made; on another occasion, 
aman thus imprisoned was, against the rules, &c., of the ship, 
furnished with liquor, and, while under enard, permitted to get 
drunk; on another occasion, a man thus imprisoned under 
guard of the marines was permitted to make his escape, and it 
thus became evident to the defendant that there was among 
the marines on board great relaxation of vigilance and neglect 
of duty ; and on the 16th of November, 1840, Baab and two 
other marines, separately and collectively, the defendant then 
being engaged in duty on shore, and the first lieutenant having 
charge of the ship, refused any longer to do duty as such 
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marines, pretending their term of service was up, and saying 
they wished to be sent home; that the first lieutenant im- 
mediately reported these facts to the defendant, who came 
on board and summoned the said Baab, and the other two 
marines, before him, and inquired of them if they still re- 
fused to do duty; they replied, as they had before to the first 
lieutenant, and did refuse: thereupon the defendant ordered 
them into custody, and directed that they should be sent on 
shore, and imprisoned in the fort on the island; that, a few 
days afterwards, Dinsman in like manner refused to do duty, 
and was sent to the said fort. The defendant then offered 
the evidence of four officers of the said ship, to show that 
it would have been unsafe, if not impracticable, in the then 
condition of the said ship, to have confined the said plain- 
tiff on board; that the fort on the said island, in which the 
plaintiff was confined, was used as a place of confinement 
for the seamen of merchant-vessels lying im the said port ; and 
that seamen who had been confined therein were enlisted in 
said port, and brought from said fort into the said ship Vin- 
cennes; that the governor professed Christianity, spoke Eng- 
lish, and resided within the said fort, where he was _ visited 
from time to time by various oflicers of the said ship: that the 
prison of the said fort is nothing more than the houses erected 
for the military, and is composed of small huts er houses built 
in the native fashion, having the back toward the wall of the 
fort, with the front looking out upon an open space, in front 
also of the governor's house; that there are no doors to close 
these huts or cells, the climate bemg so mild as not to require 
them, and, the doors being always open, they are thus allowed 
a freer circulation of air, and rendered more comfortable ; that 
the furniture consists. in some instances, of a matting on the 
floor, matting around the walls, and a bunk filled with matting 
for sleeping : in others there is no mat on the floor, (the floor 
of all is of earth.) matting only on two sides, and a bunk filled 
with mats on the floor; that the food supplied to the prisoners 
is the common food of the Inhabitants. and wholesome, palata- 
ble, and invigorating. consisting of a vegetable called ‘ taro,” 
and fish; that the plaintiff was allowed to go out once a 
day, out of the walls of the fort, under the charge of a native 
officer, and his irons were then taken off: that the sergeant of 
the marines, there being no commissioned officer in command, 
commanded them, and was also their quartermaster, and as 
such was bound to look after their comfort, and report their 
wants to the defendant ; and according to the discipline of the 
ship, and the rules and usage of the service, he was the only 
person to whom the marines could look, and through whom 
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they could communicate with the deboniinns : that the said 
sergeant did visit the plamnttt while in prison, and never did 
report that he was suffering from confinement or otherwise in 
want of proper food or raiment; that such report, if ever made, 

must have been made through the first lieutenant of the said 
ship, and never was made to or through him; they further 
showed, that, according to the discipline of the said ship, and 
the rules and regulations of the navy, it was the duty of said 
sergeant of marines to make report to said first lieutenant of 
every case in which any vermin of any sort or description were 
found upon any marine, or among his clothing, and no such 
report was made to the said first heutenant by the said ser- 
geant of or concerning the said plaintul; and also that, in the 
execution of the duties required of the defendant and the 
officers and men under his command, in and by the instruc- 
tious of the President. as set out in the said printed book, no 
part of the armed force employed in the said expedition was 
more important than the marines, who were not only required 
on board said ships for the ordinary duties thereof, but who 
were more essential for the protection of the officers and men 
on shore, while making explorations, surveys, and observations, 

and gathering the information and facts directed by said in- 
structions ; that their services were deemed at the time the 
said vessels were at Honolulu most requisite in the subsequent 
part of the cruise; that the said ships were then to visit the 
wild shores, and the oflicers and men to come into contact 
with the ferocious savages, of the Northwest Coast of America, 
where the marine force was especially needed; and it was 
deemed of the utmost importance to keep that force as large as 
possible, and that the alter experience of the voyage confirmed 
these impressions ; that it was with this view deemed essential 
to the public interest to keep said plaintiff on board said ship, 
and to require him to perform the duty of a marine: that the 
said defendant, with all reasonable despatch, proceeded with 
the repairing and refitting of the said ships. which was not 
completed until the survey and exploration of the said island 
of Oahu had been finished, and so soon as the said ship was in 
order the said plaintit! was brought on board; that, upon 
being brought on board, he was required by the defendant to 
go to duty, and refused, and was ordered to be imprisoned 1 

irons; the next day he was brought up, the ship being then 
under weigh, and having left the said port, and again interro- 
gated by the defendant, and required to go to duty ; that he 
expostulated with said plaintiff, and explained his position, and 
his duty to punish him if he persisted in such refusal ; that he 
called before said plaintiff the sergeant who commanded him, 
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and who had signed with him the said articles contained in the 
said contract marked A, and required him to state to said 
plaintiff explicitly the terms of that contract: that the said 
sergeant did, in facet, explain it to him, and inform him that he 
was bound to serve out the eruise ; that plaintiff denied having 
signed any such contract, and refused to go to duty ; that de- 
fendant pointed out to plaintiff how essential his services were 
to the public interest, and he still refused ; that defendant then 
ordered him to receive twelve lashes on his bare back, and the 
punishment was accordingly inflicted im the manner pointed 
out in the rules and regulations of the navy; that defend- 
ant then ordered him to be released, and permitted to go at 
large among the crew, stating that he did so to give him an 
opportunity to converse with his comrades, and learn his obli- 
gations, and return to duty; that, on the evening of the same 
day, the sergeant again reported plaintiff as refusing to do 
duty ; he was again called before defendant, and required to 
go to duty, and again refused, and was committed to prison as 
before, and the next morning again brought before defendant, 
required to go to duty, refused to do so, and was punished 
according to the said usage and discipline, and rules and _ reg- 
ulations; that he afterwards went to duty; the defendant 
then further gave evidence, by the said naval oflicers, and 
other civilians attached to said expedition, and on board the 
said ship, that, on the several occasions of punishment afore- 
said, the defendant did not exhibit any appearance of violence 
or passion, but was calm, temperate, and cool, and expressed 
his regret at the necessity he was under of punishing the said 
plaintiff. 

And the defendant further gave evidence, tending to show 
that said plaintiff was not confined in double irons, or separ- 
ately, in the said prison, but was at large within the walls 
of said fort; and that said fort was a comfortable place of 
residence, and more so than the prison of the ship in the 
situation in which the said ship was during the time of said 
improvement; and further, that defendant had reasonable 
cause to fear the spread of the disaffection among the said 
marines; and the officers knew not whom to trust at the 
time and times of the imprisonment aforesaid of said plain- 
tiff; and that, shortly before the imprisonment of said plain- 
tiff, two marines on board the ship Peacock had been arrested, 
and sent on board the ship Vincennes: that, previous to 
the arrest of said plaintiff, he, with other men, had agreed 
among themselves, before they reached Honolulu, to demand 
their discharge as soon as the terms of their enlistment had 
expired, and they were in a port where they could be sent 
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home; that, on arriving at Honolulu, and after most of the 
seamen had reshipped, and no offer had been made to the 
marines to reship, they had a conversation, and required their 
sergeant to report to the captain that their terms were up, and 
they required to be discharged in that port where there were 
vessels to take them home; and that, while the said ship Vin- 
eennes aud the Peacock were lying in the said port of Hono- 
Inlu. two of the marines on board the Peacock were arrested 
for insubordination and disobedience, and they, together with 
an orderly seaman, were sent on board the Vincennes, about 
the 7th of October, and confined ii the said ship Vincennes 
until a court-martial was convened for their trial, which was 
held on board the Peacock, and by which they were sentenced 
to be punished, which sentence was carried into effect; and 
after that time the said ship Peacock underwent a thorough 
overhauling, and very extensive repairs. While she was lying 
in the said harbour, aud while she was undergoing such repairs, 
some of her men deserted from her; and it was long after the 
suid court-martial, and after the execution of its sentence on 
the said two marines, and they were discharged from imprison- 
ment, and returned to duty, that the said plaintiff refused to go 
to duty. 


Plaintiff’s Statement of E'vidence. 

After the evidence contained in the plaintuf’s first exception, 
made part hereof, and the foregoing statement of defendant, 
the plaintiff further gave evidence, tending to show, that, at the 
time of committing the trespasses in the first count of the dec- 
laration alleged, and during all the time that said trespasses 
continued, the defendant could have securely confined said 
plaintuf on board the said ship Vincennes, without any difli- 
culty and with safety to the said ship Vincennes, her oilicers 
and crew ; and further, that the said United States ship Pea- 
cock, and the other vessels belonging to said squadron, and 
under the command of the said defendant, were at the tine of 
the said imprisonment of said plaimtiff in said fort at Oahu, 
present in the harbour of Honolulu, at said island, and that said 
ship Peacock was lying within the distanee of one hundred 
yards from the said ship Vincennes, at the time the said plain- 
tiff was sent to be imprisoned in the said fort; and further, that 
said ship Peacock was at that time ina state of good discipline, 
and that said plaintiff! could without any difficulty have been 
confined on said ship Peacock with pertect safety to said ship, 
her officers and crew, and that the defendant had no reasonable 
or probable cause to believe that he could not have securely 
confined the said plaintiff on board either of the said ships, 

















without any difficulty, and with perfect safety to said ships, 
their officers and crew, and without any danger of their causing 
mutiiy, or insubordination. 

And the said plaintiff further gave evidence tending to show 
that he was by order of the defendant imprisoned in the said 
fort, in a cell in said fort, in solitary coufinement, for a period 
of 15 days (Baab 18 or 20 days); that said fort was a low, 
damp, filthy place, was the common prisou for eriminals and 
malefactors among said native inhabitants of Oahu, and the 
cell in which plaintuf was confined was dark and was not 
ventilated, and that the same was abounding in vermin: that 
sud fort was distant a half-nile from said ship Vincennes, 
during all the time of said imprisonment; that, during all the 
time the said plaintiff! was so imprisoned in said fort, he was in 
double irons, by order of the defendant, and was under the con- 
trol and discipline of the native governor of said fort, and the 
native sentinels therein: that, during said imprisonment, the 
only food allowed or supplied to said plaintiff was supplied by 
the native officers of said fort, and was only ‘taro and _ fish, 
and nothing else: and that said fish was sometimes, when so 
supplied, in a rotten state, and said * taro” was an unpalatable 
and unwholesome food to those unaccustomed to feed on it. 

That, during the said imprisonment, a change of clothing, 
nor any part thereof, was not supplied to said plaintiti, but the 
same was reftised to be supplied ; and that he became filthy in 
his person, and when he was brought away from said fort, and 
put on board said ship Vineennes, by order of defendant, that 
said plaintiff was filled with vermin. "That, during the whole 
of said imprisonment in said fort, the said plaintiff was aban- 
doned by the defendant to the sole care, attention, and disei- 
pline of the native officers about said fort. That, during the 
whole time of said imprisonment of said plaintiff in said fort, 
the defendant securely kept and confined en said ship Vin- 
cennes, as prisoners, a chief of the Fejee Islands, and others 
of the crew of the said ship; and that on the said ship Pea- 
cock more than fcur or five prisoners were at that time securely 
confined ; and gave evidence by the first lieutenant of said ship 
Peacock, tending to prove that, at the time of said imprison- 
ment of said plaintiff in said fort, fifty-five marines could have 
been securely confined in said ship Peacock. 

And the said plaintiff further gave evidence tending to prove 
that the trespasses by floggings and imprisonments inflicted on 
said plaintiff, by order of the defendant, on said ship Vincennes, 
as alleged in the declaration in this cause, were immoder- 
ate, excessive, disproportionate to the offence alleged against 
him, and of greater severity than is allowed by the rules and 











JANUARY TERM, 1849. 105 
Wilkes». Dinsman. 








regulations for the government of the navy of the United 
States, or the laws and customs in such eases at sea; and that 
the detention of the plaintiff on said ship or ships, by order of 
the defendant, after the expiration of his term of enlistment 
into the said marine corps, was not essential to the public inter- 
est, and that defendant had no reasonable or probable cause to 
believe that such detention was essential to the public interest. 
That, soon after the enlistment of said plaintiff had expired at 
the island of Oahu, and he had requested his discharge and 
leave to return to the United States, the defendant discharged 
about fifteen seamen, at their request to be discharged, and 
permitted them to go to the United States; that the marine 
guard of said ship Vincennes was larger in numbers and force 
of men, by three or four, than the usual and customary com- 
plement of marines on vessels of her class in the navy of the 
United States ; that the defendant, of his own authority, and 
against his instructions from the President of the United States, 
deviated from the course of his eruise, as directed in said 
instructions, and of his own authority prolonged the cruise of 
said vessels belonging to said exploring expedition. 


Defendant's 3d Bill of Exceptions. 

Whereupon the defendant prayed the court to instruct the 
jury, that if, from the evidence aforesaid, the jury shall find that 
the said plaintiff signed the said contract marked A, and after- 
wards received the bounty stipulated therein, and signed a 
receipt therefor, and remained and continued on board a vessel 
of the United States under the command of an officer of the 
United States navy, employed in the expedition in the said 
contract named, dojng duty as a marine, and receiving wages 
therefor until the return of the said expedition to the United 
States in the month of June, 1842 (except when imprisoned 
as hereinafter stated); and that after the signing of said con- 
tract by said plaintiff, the defendant, then being an officer in the 
navy of the United States, by order of the President took the 
command of said expedition, and continued in command thereof 
during the whole cruise ; that the said plaintiff sailed from the 
United States in the ship Vincennes, one of the ships of the 
United States navy detailed for the said service, and under the 
immediate command of the defendant; that the said ship, with 
the said defendant as commander, and the said plaintiff as one 
of the marines on board, sailed to the Southern Pacific Ocean 
and the South Seas, and during her cruise received such inju- 
ries and became so much out of repair as to render it neces- 
sary to overhaul and repair her; and that she reached the port 
of Honolulu, in the island of Oahu, in the month of Septem- 
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ber, 1840, and was there, for the purpose of the said repairs 
and the safety of the ship, brought into the inner harbour and 
close to the shore; and while there for the purpose of said 
repairs and refitting, her foremast was taken out, her hold 
broken up, and other extensive work done on board ; and that, 
while said repairs were being made, the defendant and other 
officers, and such men as were necessary for that purpose, were 
on shore, making such explorations, surveys, and observations 
as were required by the instructions of the President. 

And that while said repairs were so as aforesaid being made, 
and the said defendant and other officers and men were so 
employed on shore, the marine guard on board said ship suf- 
fered men placed under their guard to escape, and another to 
get drunk while under guard; and afterwards the plaintiff, 
with other marines, severally and collectively refused to do 
duty on board said ship, and were therefore ordered by the 
defendant to be confined in a fort on the island, in charge of 
the natives of the island. And if they shall be of opinion fur- 
ther, from the facts and circumstances. and the whole evidence, 
that it would have been unsafe to confine the said plaintiff on 
board the said ship, and that the said fort was under the charge 
of a governor who spoke English, and was used as the place of 
confinement for the seamen of the merchant service, of this 
and other countries, in the said island; that the sergeant of 
marines was the oflicer in command of said marines and the 
plaintiff on board the said ship, and was also their quartermas- 
ter; and that it was his duty to report to the defendant the 
situation of the said marines, from time to time, and to look 
after their comfort ; and that the said sergeant of marines vis- 
ited the said fort while said plaintiff was confined there, and 
made no report to the defendant: that the prisons of the said 
fort had no doors to them, and the said plaintiff was kept as 
other prisoners were, and that they were again brought on 
board the said ship so soon as they could with safety be 
brought there ; then such imprisonment was within the lawful 
authority and duty of the said defendant, and he is not liable 
therefor in this action. 

And if they shall further find that the said plaintiff was 
brought from the said fort on board the said ship as soon as it 
was safe to bring him there, and, upon being brought on board, 
the said defendant, still being in command of said ship, required 
him to go to duty, and he refused to do so, and thereupon he 
had him confined in prison on board said ship, in irons, and 
the next day caused plaintiff to be brought before him, and 
remonstrated with him, and caused his immediate officer to 
explain to him his obligation, and the nature of the contract, 
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and then required him to go to » duty, por he refused, and 
thereupon he ordered him to be punished, and he was punished, 
according to the rules and regulations of the navy ; which rules 
and regulations it has been agreed the jury may find; and 
after such punishment, directed him to go at large among the 
erew,-that he might converse with them, and so learn his duty, 
and he did go at large; and on the evening of the same day 
again refused to go to duty, and was again imprisoned by the 
defendant; and was again the next day brought before the 
defendant, and refused to go to duty, and was punished as 
aforesaid; then it was lawful for the said defendant to punish 
the said plaintiff as often as, being called upon as aforesaid, he 
refused to go to duty: and the said defendant is not liable in 
this action for the said imprisonment and corporal punishment. 

Which instruction the court refused to give; and, on refus- 
ing, assigned, as reasons therefor, and so instructed the jury, 
that the word “unsafe seems too vague, wiecertain, and 
equivocal to justify in law such an imprisonment in the fort on 
the island, in charge of the natives. [think the jury must be 
satisfied, by the evidence, that there was an urgent necessity 
of using the fort, in order to justify such imprisonment, espe- 
cially if the jury should be satisfied there was another armed 
vessel of the United States mn the port, in which the plaintiff 
might have been safely kept.” 

On the second part of the instruction prayed, the court said :— 
‘[ think it is not a sufficient justification to find that the pun- 
ishment was according to the rules and regulations of the 
navy. In the petty oifences which by those rules are punish- 
able by flogging, there is a limit within which the officer has 
a diseretion, which should be exercised soundly and reason- 
ably; and, in order to justify the officer, the jury must be 
satisfied that it was so exercised. In the ease of such petit 
offences [ think each punishment settles all previous offences 
of that kind. If, after such punishment, a new offence be com- 
mitted, it will of course be lable to a new punishment. The 
shipping articles alone did not justify the corporal punishment. 
In no case, unless by express statute, can corporal punishment 
be lawful, unless it be reasonable, according to the aggravation 
and circumstances of the case, and the reasonableness must be 
found by the jury, or the punishment cannot be justified.” 
Tq which refusal by the court to give the said instruction so 
prayed by the defendant, and also to the opinion ard instrue- 
lions so given by the court to the jury, the defendant, by his 
counsel, excepts, and prays the court to sign and seal this bill 
of exceptions, and to cause the same to be enrolled according 
to the statute; which is done this 29th day of April, 1845. 

W. Crancu. [seat.] 
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Defendant's Ath Bill of Exceptions. 

And thereupon the defendant further prayed the court to 
instruct the jury, that if, from the evidence aforesaid, the jury 
should not find that the said plaintiff made the said contract 
and received the said bounty, but that he was, previous to the 
sud alleged grievances, an enlisted marine on board the said 
United States ship Vincennes, a public vessel of the United 
States employed on foreign service under the command of the 
defendant, and that the defendant was the commander of the 
expedition on which she was employed, and the time of service 
of the said plaintiff, enlisted as aforesaid, expired while he 
was on board said ship on foreign serviee, and his detention 
was deemed essential to the public interests by the said com- 
mander, then it was lawful for the said defendant, commander 
as aforesaid, to detain the said plaintiff on board the said ship: 
and the said plaintiff was thereby made subject to the laws and 
regulations for the government of the navy; which instruction 
the court refused to give, in the form in which it was prayed. 
being of opinion, and so instructed the jury, that the burden 
of proof was on the defendant to show that the detention of 
the said plaintiff was essential to the public interests, and that 
it was not confided absolutely to the discretion of the com- 
mander; and thereupon the said defendant, by his counsel, 
excepts, and prays the couyt to sign and seal this biil of excep- 
tions, which is done; and the same is ordered to be enrolled, 
according to the statute, this 30th day of April, 1845. 

Crancu. [sEAL.] 


Defendant's 5th Bill of Exceptions. 


Whereupon the defendant prayed the court to instruct the 
jury, that if, from the evidence aforesaid, the jury shall find that 
the said plaintiff, on the day of , enlisted 
as a marine in the naval service of the United States, and was 
never discharged therefrom by the President of the United 
States ; and, being so enlisted, he was, during his term aforesaid, 
ordered on board the Vincennes, a United States man-of-war, 
wider the command of the defendant, on foreign service, and 
while on board said vessel, on such foreign service, his term of 
service expired ; and if, from the said evidence, the jury shall 
further find that the detention of the said plaintiff on board the 
said ship was essential to the public interests, then it was 
lawful for the defendant.so to detain the said plaintiff as afore- 
said, and, being so detained, he was thereby subject to the rules 
and regulations of the navy of the United States; and if the 
jury shall further find that the said plaintiff, being so detained 
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as aforesaid, refused to ry duty on board the said ship, upon 
being required to do so by the defendant, then it was lawful 
for the defendant to punish him with stripes, according to the 
said rules and regulations, for every offence not exceeding 
twelve lashes; and every such refusal was a new offence, for 
which he was subject to punishment ; and every such punish- 
ment was a full satisfaction for every such offence to the time 
of the infliction thereof. Which instruction the court refused 
to give ; and thereupon the said defendant, by his counsel, 
excepts thereto, and prays the court to sign and seal this bill 
of exceptions, which is done, according to the statute, this 30th 
day of April, 1845. 
W. Crancu. [sEAL.] 


Defendant's 6th Bill of Exceptions. 


Whereupon the defendant further prayed the court to in- 
struct the jury, that if, from the evidence aforesaid, the jury shall 


find that the said plaintiff, on the day of 
enlisted into the marine corps of the United States ; and after- 
wards, on the day of April, 1838, while in the said service, 


and during the said enlistment, was ordered on board the Vin- 
cennes, a vessel in the navy of the United States, and, as such 
marine, proceeded in the said ship on foreign, service, under 
the command of the defendant ; and the time of service of the 
said plaintiff, enlisted as aforesaid, expired while he was on 
board the said ship on foreign service, and his detention was 
deemed essential, by the commander of the expedition in which 
he was engaged, to the public interests, then it was lawful for 
the said defendant, commander as aforesaid, to detain the said 
plaintiff! on board the said ship; and the said plaintiff was 
thereby made subject to the laws and regulations for the gov- 
ernment of the navy, and being so subject, if he refused to do 
duty on board said vessel when required by said commander, 
then it was lawful for the said commander, in his discretion, 
to punish him under the rules and regulations of the navy, not 
exceeding twelve lashes for every such refusal, provided the 
said punishment was inflicted between each of said refusals, 
and he is not liable therefor in this action; which instruction 
the court refused to give; and thereupon the defendant, by 
his counsel, excepts, and prays the court to sign and seal this 
bill of exceptions, which is done accordingly, this 30th day of 
April, 1845. 
W. Crancn. [seat. | 


Defendant’s 7th Bill of Exceptions. 


Whereupon the plaintiff, by his attorney, prayed the court 
VOL. VII. 10 
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to instruct the jury, that if the jury believe, from the evidence 
aforesaid, that the said defendant could have securely kept and 
confined the said plaintiff on board the said ship Vincennes, or 
on board the said ship Peacock, with safety to the said ships, their 
officers and crews, then the defendant had no right to imprison 
said plaintiff im said fort in the island of Oahu; and the jury 
may give such damages therefor as upon the whole evidence 
aforesaid they may think the said plaintuf entitled to, provided 
the jury shall find that the said ships Vincennes and Peacock 
were together, at the time of said imprisonment, in the said 
harbour of Honolulu, and were under the command of the 
defendant, and that said imprisonment in said fort was caused 
and continued by order of the defendant ; which instruction 
the court gave as prayed; to which instruction the defendant, 
by his attorney, excepts, and this his bill of exceptions is 
signed, sealed, and ordered to be enrolled, this 30th day of 
April, 1845. 
W. Crancu. [sea] 


Defendant's 8th Bill of Exceptions. 


Whereupon, the plaintiff further prayed the court to instruet 
the jury, that if, from the evidence aforesaid, the jury believe 
that the floggings and imprisonments of the said plaintiff, on 
board the said ship Vincennes, alleged in the declaration in 
this cause, were immoderate, excessive, unreasonable in degree, 
and disproportioned to the alleged offences, and that such pun- 
ishment was severer in degree than the rules and regulations 
for the government of the navy of the United States, or the 
laws and customs in such cases at sea, authorize, then the 
plaintiff may recover such damages therefor as, upon the 
whole evidence, the jury may think he ought to have ; pro- 
vided the jury shall find that the said floggings and impris- 
onments were inflicted by order of the defendant; which 
instruction the court gave as prayed ; to which instruction the 
defendant, by his counsel, excepts; and this his bill of excep- 
tions is signed, sealed, and ordered to be enrolled, this 30th day 
of April, 1845. 

W. Crancu. [seat.| 


Defendant’s 9th Bill of Exceptions. 


Whereupon, the plaintiff further prayed the court to instruct 
the jury, that if the jury believe, from the evidence aforesaid, 
that the detention of the plaintiff, as alleged in the declara- 
tion in this cause, after the term of his said enlistment in the 
marine corps had fully expired, was not essential to the public 
interests, then such detention was unlawful, and the plaintiff 
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is entitled to recover such damages therefor as, in the opinion 
of the jury, from the whole evidence, he ought to have ; pro- 
vided the jury shall find that the said plaintiff was detained 
by order of the defendant; which instruction the court gave 
as prayed; to which instruction the defendant, by his counsel, 
excepts ; and this his bill of exceptions is signed, sealed, and 
ordered to be enrolled, this 30th day of April, 1845. 
W. Crancu. [SEAL. ] 


The case came up to this court upon these bills of excep- 
tions. and was argued by Wr. Bradley and Mr. Toucey (Attor- 
ney-General ), for the plaintiff in error, and Mr. May, for the 
defendant in error. 


The points raised by Mr. Bradley, the opening counsel, 
which were contested by Mr. May and sustained by the Attor- 
ney-General, were as follows : — 

I. The court erred in ruling out the evidence in the first 
exception, because, — 

1. The papers were oflicial reports by the defendant, ante 
litem motam, tending, (1.) to show that the reénlistment was 
recognized by the government, and that the government ap- 
proved the detention of the men during the cruise, as being 
essential to the public interest; (2.) to rebut any presumption 
of malice. 

If. The court erred in ruling out the evidence of the court- 
martial, because, — 

1. It was a bar to any recovery by the plaintiff. 

2. It tended to meet every presumption of malice, by show- 
ing that his conduct had undergone a judicial investigation for 
these matters before a competent court. 

3. It tended to show a complete recognition and sanction 
by the government of all the acts complained of, and it then 
depends upon the authority of the government. 

(If. The court erred in refusing the prayer stated in the third 
exception ; and also in the instruction they gave. 

1. If the word unsafe was too indefinite, the prayer might 
have been refused; but the qualification and instruction that 
there must be “an urgent necessity” was equally indefinite, 
and is not in itself accurate. 

2. The rules and regulations of the navy import a justifi- 
cation. 

IV. And there is error in each and every one of the other 
exceptions. 

_1. Because the question of detention is within the discre- 
tion of the commander, and imports a justification. If not 
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conclusive, it is prima facie, and the burden of proof was on 
the plaintiff to impeach it, and aver and prove malice. 

2. (1.) Because, if he was lawfully detained, the plaintiff 
was lawfully subject to the rules and regulations of the navy, 
and for refusing to go to duty he was liable to be punished not 
exceeding twelve stripes, by order of the commander, for 
every such offence, and the refusals given in evidence were 
independent and substantive offences. (2.) A refusal to go to 
duty is not such a disobedience of orders as necessarily im- 
plies a mutinous spirit or intent. There is a discretion in the 
officer to determine whether it is one of those petty offences 
which tend to corrupt the morals of the crew, and which may 
be punished by order of the commander, or of that higher 
grade which requires severer punishment. 

3. Because the court limited the question of ‘“ safety” to 
the ships, officers, and crews, without regard to the prisoner 
himself; and the word safety is equally imdefinite with the 
word unsafe. 

A. (1.) Because they submitted to the jury the interpreta- 
tion of the rules and regulations of the navy, and to find also 
“the laws and customs at sea governing the national vessels 
of the United States.” (2.) Because the contract of enlistment 
and the reénlistment given im evidence subjected the plaintiff 
to the rules and regulations of the navy, independent of any 
laws and customs at sea, except in cases not provided for by 
said rules and regulations; and this ease was provided for by 
them. 

5. (1.) Because the ninth exception either excludes from 
consideration the effect of the reénlistment, which the court 
was bound to interpret: or if it is left open by the phrase, “ if 
he did so detain them,” it is too obscure, and the jury may well 
have been misled by it into the supposition that the court had 
taken that matter from them. (2.) It does not put the deten- 
tion on the ground of constraint, and being against the will of 
the plaintiff. 

With respect to the first exception, Mr. Bradley cited the 
acts of Congress referred to in the statement of this case, and 
contended that Dinsman had voluntarily made a contract by 
which he agreed to obey all the laws for the regulation of the 
navy, and, at all events, the evidence ought to have gone to 
the jury to rebut the presumption of malice. 

2d exception. The judgment of the court-martial was sanc- 
tioned by the President, and consequently Wilkes’s detention of 
Dinsman was approved. Perhaps it was not a legal bar to the 
action, but was good evidence to show that Wilkes was acting 
under a sense of duty, and not actuated by malice. Bull. N. 
P. 19. 12 Mass. Rep. 579. 
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3d exception. The terms of reénlistment were the same as 
the original except in two points, namely, that it provided for a 
term of service in the Exploring Expedition, and for an indef- 
inite time. Could not Congress legislate for this? They 
yy passed an act to regulate the Exploring Expedition, and the 





“ contract with Jones was in fact a contract with the United 
vs States. We say, therefore, that the chastisement which was 
ve inflicted was authorized by law. The opinion of the court 
. below would destroy all discipline in the navy. On the sub- 
c ject of imprisonment on shore in the merchant service, and to 
: inflict corporal punishment, he cited Shee’s Abbott on Ship- 


ping, chap. 4, part 2, p. 177; Ware, 18, 19, 207, 230, 37], 
y 503; 1 Story, 106; 4 Mason, 511, 512; 5 Mason, 193; 1 


. Sumner, 397, 398. 

| Under the contract, therefore, without reference to the stat- 

. ute, Wilkes had a right to inflict this punishment. 

: But the navy regulations also justified it. ‘The marine 
corps is a part of the navy. Naval Laws, 100, 156, 164. The 
act of 1837 necessarily gave the commanding officer a dis- 

. cretion to judge whether or not the interests of the service 

: required the detention of Dinsman. If the jury were satisfied 

t that he deemed it expedient to do so, it was enough. The 

, law protected him unless malice was shown, and it was for the 

7 other side to prove malice. 

y 5th exception. Every refusal to do duty was a fresh offence. 

y Rules and Regulations for the Navy, Art 3, 14, 30. Act of 

) April 23, 1800. 

‘ 7th and Sth exceptions. The power of the officer over the 

‘ man, and the interpretation of the navy regulations, were not 

f matters of fact for the jury. They were questions of law. 

Tl The court ought to have decided whether or not the contract 

j of reénlistment was binding. 

, Mr. May, for defendant in error, recited all the facts in 
the case, and proceeded to examine what were the rights of 

" Wilkes in the case, and how acquired. ‘The earlier laws were 

ij almost all repealed by the act of June 30, 1834. See Naval 
Laws, 156. 

4 The enlistment took place on the 21st of November, 1836, 

. and was for four years. Consequently it expired on the 21st of 


November, 1840. But it has been argued that a reénlistment 
| was made, to extend over the entire cruise. There is no 





f authority in any law for such a contract ; none which justifies 
e | an indefinite enlistment. If there is, let it be shown. The 
» | agreement with Jones was not a valid contract. Jones had no 
rf authority to make it. Besides, the man was already enlisted 
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for four years, and whilst ‘thus in service was incapable of 
making another and different contract. 

The act of March 2, 1833, provides that no bounty shall 
be allowed, and the Fourth Auditor was right in taking this 
view of it. The contract was therefore in violation of law, 
and cannot be binding. Even supposing the contract with 
Jones to be good, it was only with him personally, and did not 
pass to his successor. Where a public contract is made under 
legal authority, and in the line of duty, by an officer, it is 
binding. 1 Cranch, 363. But Jones had no legal authority. 

It is argued that this contract is like those which are made 
in the merchant service. The form of these is given in Ab- 
bott on Shipping (Story’s ed.), page 550. The term of ser- 
vice is required to be fixed for the protection of seamen. 

Suppose that the contract of reenlistment with Jones was 
valid, what were Wilkes’s rights under it?) They must be 
only what Congress gave by the act providing rules and 
regulations for the navy. Do these authorize an imprison- 
ment out of the ship? Let the other side show any such. 

But it has been said that the act of 1837 gave to Wilkes a 
right to detain this man. That act relates only to seamen 
and boys. It does not include marines, either in the title or 
body of the law. Whenever any act of Congress intends to 
include the marine corps, it always says so. The late At- 
torney-General, Mr. Legaré, gave an opinion that marines were 
not included in this act. The act was passed after the enlist- 
ment was made, and cannot be retroactive. The enlistment 
took place on the 14th of November, 1836, and the act was 
passed on the 2d of March, 1837. On the subject of retrospec- 
tive laws, Mr. May cited 1 Gallison, 139; 4 Serg. & Rawle, 
A408 ; 2 Peters, 657; 6 Cranch, 17: 4: 16 Mass. Rep. 245. 

Wilkes’s rights over Dinsman were not unlimited or despotic. 
They were regulated either, — Ist. by statute; 2d. by usage. 

(Mr. May then examined the statutes and navy regulations, 
and contended that the authority which he had exercised was 
not justified by them. ) 

2d. Usage. 

The authorities show that the power of a captain is not 
unlimited. 2 Carr. & Payne, 148; Shee’s Abbott on Ship. 
177, 178; 1 Hagg. Adm. 272; 2 Starkie, 452; 1 Cow- 
per, 161; 14 Johns. 119; Giipin, 232; 4 Mason, 511, 512; 
1 Story, 106; 1 Ware, 18, 19, 372, 503; Pet. Adm. 174, 175; 
Ware, 224, where the whole subject is traced; 1 Woodb. & 
Min. 267. 

If the master inflicts an unusual punishment, he is responsi- 
ble. It is very doubtful whether he can lawfully confine a 








see 
t10 


me 


pu 
fol 


Sc 
co 
of 
th 
ne 


th 


ta 


Tro © 


— 


as =« «= «- = 65 


a a ae 

















JANUARY TERM, 1849. 115 





rere eee Snr ees : 
Wilkes v. Dinsman. 








seaman ina foreign jail. The eighth article of the Constitu- 
tion of the United States says, that cruel and unusual punish- 
ments shall not be inflicted ; and the question whether or not a 
punishment is one of this forbidden class is a question of fact 
for a jury. 

Ist exception. Wilkes wished to read his own letter to the 
Secretary of the Navy. ‘This was not proper evidence, and 
could not even mitigate damages, because it afforded no proof 
of the state of his mind, two years after it was written, when 
these severe punishments were inflicted. The exception does 
not state the purpose for which it was offered. It is now said 
that it was to show that the government approved his con- 
duct. But there was no evidence offered below, that the Secre- 
tary of the Navy approved of or even answered it. 

2d exception. Dinsman was no party to the record of the 
court-martial by which Wilkes was acquitted. Buller’s N. P., 
and 12 Mass. Rep. 597, have been referred to; but, in both 
these cases, the plaintiff was a party to the proceeding. The 
opinions of officers of the court-martial are no evidence of 
Wilkes’s state of mind; and, besides, there were many other 
charges upon which he was tried. 

3d exception. ‘The prayer here is based upon the contract 
with Jones. But this contract was void, and therefore the 
court below was right. There is no authority anywhere 
given by law, by which an oflicer of the navy can confine a 
man on shore. The rules of the merchant service do not 
apply, because vessels of war have ample means of imprison- 
ment within themselves. ‘The prayer proposed to submit to 
the jury whether or not Diusman was punished according to 
the rules and regulations of the navy. But this was a ques- 
tion of law. The rules, &c., were not offered in evidence, and 
therefore the jury could not decide. 

Ath exception. The act of Congress does not leave it to 
the mere arbitrium of an officer whether to detain a seaman or 
not. ‘The burden of proof is upon him, to show that the de- 
tention was essential to the interests of the service. The act 
of Congress directs the officers to “report to the navy depart- 
ment,’’ and implies therefore that he is responsible for his acts. 

5th exception. It has been said that every refusal to do 
duty is a fresh offence. If this argument be sound, a man 
might be whipped to death for refusing to perform duty after 
the term of his enlistment had expired. 

6th exception. This depends on the same principle. 

7th and 8th exceptions. If the above principles are correct, 
the prayers in these exceptions are even less beneficial than 
we had a right to expect, and are not erroneous. 
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9th exception. We are not bound to prove malice. The law 
infers it from the acts done. 3 East, 599; 1 Greenleat’s Ev., 
sec. 34; 2 Greenleaf, sec. 94; 1 Sumner, 399; 2 Starkie on 
Ev. 904, 905. 


Mr. Toucey (Attorney-General ), for the plaintiff in error. 

The letter to the Secretary of the Navy and the proceedings 
of the court-martial, mentioned in the first and second bills of 
exception, were improperly ruled out. The letter was an offi- 
cial letter relating to public duty. ‘The court-martial had ac- 
quitted Captain Wilkes. 

The third bill of exceptions, as to the plaintiff's imprisonment 
in the fort. 

The court refused to let the defence rest upon the point of 
the safety of the ship to which the plaintiff belonged ; but put 
the validity of the defence upon urgent necessity, as something 
more than the mere safety of the ship. The clause, ‘“ espe- 
cially if the jury should be satisfied there was another armed 
vessel of the United States in the port, in which the plaintiff 
might have been safely kept,’ does not qualify the charge ; be- 
cause, if the jury did not find this, the charge still remained. 
Here the court says the safety of the ship is not a sufficient justi- 
fication for removing a mutineer to the fort, but there must be 
an urgent necessity, and that would justify it. The jury must 
necessarily have been misled by this instruction, and great in- 
justice done to an officer who looked to the safety of his ship 
as the first and principal point of duty. 

The court refused to charge the jury, that, if the plaintiff re- 
fused to go to duty, and was punished for it according to the 
rules and regulations of the navy, it was a suflicient defence ; 
but charged aflirmatively, that this was not a sufficient justifi- 
cation. The court charged very correctly, that, “ in the petty 
offences which, by those rules, are punishable by flogging, 
there is a limit within which the officer has a discretion ” ; and 
then charged the other way, that the jury must judge whether 
he exercised ihat discretion soundly and reasonably. In other 
words, that he has no discretion which he can exercise, but the 
jury must exercise it for him, upon the testimony of witnesses, 
after the occasion has passed away. 

The court further instructed the jury, that the shipping arti- 
cles alone did not justify the corporal punishment, and that the 
reasonableness of it must be found by the jury. The shipping 
articles in this case is the contract of enlistment. The plain- 
tiff expressly agreed to be subjected to the rules and discipline 
of the navy. If punished in a given case precisely according 
to those rules, the act is justified by the agreement, and the 
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charge that its reasonableness must be found by the jury is 
misapplied and erroneous. The question of “ reasonableness ” 
arises in those cases only where the law authorizes the appli- 
eation of reasonable force. But where the law, and the con- 
sent of the party, authorize the application of force according 
to certain definite rules, the only question is, whether it has 
been applied according to those rules. 

The fourth and ninth bills of exceptions may be considered 
together. 

By the fourth, the court refused the instruction, that, if the 
plaintiff's detention was deemed essential to the public interests 
by the commander, the defendant, as such commander, had 
right to detain him, and that the plaintiff was thereby made 
subject to the rules and regulations for the government of the 
navy. ‘lhe court further instructed the jury affirmatively, that 
the burden of proof was on the defendant, to show that the de- 
tention of the plaintiff was essential to the public interests, and 
that it was not confided absolutely to the discretion of the 
commander. 

By the ninth, the court, at the plaintiff's request, charged, that, 
if the jury believed the detention not essential to the public in- 
terests, the plaintiff might recover. 

The act of the 2d of March, 1837 (5 Stat. at Large, 153), 
beg “that when the time of service of any person enlisted 
for the navy shall expire when he is on board any of the public 
vessels of the United States employed on foreign service, it 
shall be the duty of the commanding officer, &e., to send him 
to the United States in some public or other vessel, unless his 
detention be essential to the public interests, in which case the 
said officer may detain him until the vessel in which he shall 
be serving shall return to the United States ; and it shall be the 
duty of said officer immediately to make report to the Navy 
Department of such detention, and the causes thereof.” It 
further provides, that the person so detained “shall be subject 
in all respects to the laws and regulations for the government 
of the navy, until their return to the United States, and all 
such persons as shall be so detained, and all such as shall vol- 
untarily reénlist to serve until the return of the vessel in which 
they shall be serving and their regular discharge therefrom in 
the United States, shall, while so detained, and while so serving 
under their reénlistment, receive an addition of one fourth to 
their pay.” Are the marines comprehended in these terms? 
The words are, “ when the time of service of any person en- 
listed for the navy shall expire.” Marines are enlisted for the 
navy. The court assumed they were within the law. They 
are preéminently within its reason, and are precisely within its 
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letter. The contract with them was only commensurate with 
the power conferred by that act. It was to take effect after the 
existing term expired; it was not material when it was made ; 
it might be necessary to make it before the cruise ; it is enough 
that it secured consent to what the law authorized. 

The charge of the court absolutely excluded the agreement 
to serve during the cruise ; it submitted to the jury the ques- 
tion which the commander was authorized by the act of Con- 
gress to decide, and by his duty as an officer required to de- 
cide. The question is one of discretion, a question of govern- 
ment, a mere political question. It must be decided before the 
person or crew could be detained. 'The necessity is a present 
one, in foreign parts. "The duty is devolved on the commander 
to act one way or the other, to send the men home, or detain 
them according to that decision. It is expressly made his duty 
to report the causes of the detention, that is, the grounds of the 
decision, which would be impossible unless he made it. The 
power to be exercised of detaining the men is expressly con- 
ferred on him. It is the declared consequence of its exercise, 
that they shall be subject to the rules and regulations for the 
government of the navy. Others are to act upon that decision 
thus made, and are not required to revise it, or permitted to 
question it. It is the duty of all the subordinate officers. and 
of the crews of the different ships, to obey the orders of the 
commanding officer founded on that decision, and such order is 
not only a sufficient warrant for their obedience, but they are 
liable to the penalty of death if they disobey it. It is the duty 
of the Treasury Department and Pension Office to act upon it. 
The power itself, in its essential character, is a practical power 
of government. It is part and parcel of the executive power, 
as applicable to the navy, and belonging to its officers. With- 
out its certain exercise, there could be no authority or disci- 
pline. It is impossible that the grounds of the order should be 
submitted to a jury before it be known whether it is to be 
obeyed. Nor can they be submitted to a jury upon evidence. 
It would not be practicable to prove them. No one knows 
what those grounds are, except the officer who makes the or- 
der. They lie often within his own knowledge exclusively, 
and he cannot be a witness. They are often the result of his 
sagacity and foresight, as well as observation, and are incapa- 
ble of proof. It is the greatest absurdity to suppose that an 
act of Congress has left it doubtful, and to be ascertained after- 
wards by the verdict of a jury, whether a fleet in actual service 
is a voluntary association, or a legally organized body under 
the government of law ; whether the crews of a squadron are 
in the naval service or not; whether the commander or any of 
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his subordinate officers have any lawful command; or that 
these questions are to be decided, perhaps years afterwards, in 
each particular case, according to the uncertain and varying 
opinions of a jury. And the cruelty of it would be as great as 
its absurdity. It would be a refinement of cruelty to require 
an oflicer to act upon a combination of circumstances incapable 
of proof, and upon his own knowledge, judgment, and sagacity, 
and then punish him for want of proof, or perhaps for being 
wiser than twelve men ignorant upon the subject. The gov- 
ernment has a general power independent of the act. The 
true view is, that the point was decided by the government. 
The action of Commodore Jones here at home in the presence 
of the government; the payment of the bounty; the action of 
the Treasury Department in paying the men as in the service ; 
the absence of any disapproval; the approval of the acquittal 
on the charge for detaining and coercing them. Whether the 
matter was decided by the President personally through the 
Navy Department, or through the commander of the expedi- 
tion, the same result follows, —the decision is conclusive upon 
the judicial department. As to the rule relative to the discre- 
tion of a public officer, when it is made his duty to decide and 
to act, and of others to act according to that discretion. . The 
question is an important one. It imvolves a great principle, es- 
sential to the powers of government. ‘The discretion within 
the limits assigned to it, though in an executive officer, par- 
takes of the character of judicial discretion. The authorities 
are conclusive. Drew v. Colton, 1 East, 565, in note; Seamen 
v. Patten, 2 Caines, 312: Vanderheyden v. Young, 11 Johns. 
150; Martin v. Mott, 12 Wheat. 19; Decatur v. Paulding, 14 
Pet. 497 ; Kendall v. Stokes, 3 How. 97, 98; Brashear v. Mason, 
6 How. 101, 102. 

The court also held, that when, in the discharge of his duty 
to the best of his judgment, the commander had decided to de- 
tain the men, it was to be presumed that he had acted wrong, 
and the burden of proof lay upon him to show that he had act- 
ed right. In Martin v. Mott, this court lay down the contrary 
rule. 

The fifth bill of exceptions. 

The court refused the instruction, that, if the jury should find 
the detention of the plaintiff essential to the public interests, it 
was lawful for the defendant to detain him, and, for a refusal to 
do duty, to punish him according to the rules and regulations 
of the navy, with stripes not exceeding twelve, &c. In such 
case clearly he was liable to be detained; he was subject to 
the rules and discipline of the navy ; he was liable to be pun- 
ished for mutiny or insubordination under those rules. The 
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act of 30th June, 1834 (4 Stat. at Large, 712), provides, “ that 
the said corps shall, at all times, be subject to and under the 
laws and regulations which are or may hereafter be established 
for the better government of the navy, except when detached 
with the army by order of the President.” 

The instruction refused in the sixth bill of exceptions is sim- 
ilar to the last, except that it was lawful for the commander in 
his discretion to punish, under the rules and regulations of the 
navy. 

The seventh bill of exceptions. 

The court, at the plaintifi’s request, instructed the jury, that, 
if the defendant could have securely kept and confined the 
plaintiff in the Vincennes or the Peacock, with safety to the 
ships, their oflicers and crews, the defendant had no right to 
imprison the plaintiff in the fort. The breadth of the proposi- 
tion is, that, had it required the exclusive attention of every 
oflicer, seaman, and marine to have kept and confined the 
plaintiff on board safely, the defendant could not justify send- 
ing the mutineer to the fort during the stay at the island. 
The jury could not do otherwise than convict, under this  in- 
struction ; because it was doubtless possible for the commander, 
officers, and men safely to confine one man on board either 
of the ships, and save them, their officers and crews, from de- 
struction. 

The eighth bill of exceptions. 

At the plaintiff's request, the court charged, that, if the pun- 
ishment was immoderate, excessive, unreasonable, dispropor- 
tioned, severer than the rules of the navy or the laws and cus- 
toms in such cases at sea authorize, the plaintiff might recover. 
This excluded the commander from the protection of the rules 
and regulations for the navy. If, in the opinion of the jury, the 
punishment was immoderate, &c., and, though not more severe 
than the rules and regulations of the navy authorized, yet more 
severe than the laws and customs in such cases at sea author- 
ized, they were directed to convict the defendant. 

By the instructions given and withheld, the defendant was 
deprived, — 

Ist. Of the benefit of showing the sanction of his govern- 
ment in every form known to the laws. 

2d. Of the fundamental rule of the safety of the ship, as a 
guide to the officer exercising discretionary power conferred for 
that end. 

3d. Of the benefit of the renewed contract of enlistment, by 
which the men agreed to be detained during the cruise. 

Ath. Of the benefit of the act of 1837, giving him power to 
detain the men abroad, after the expiration of their terms, when 
the public interests require it. 
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5th. Of the protection of the rules and regulations for the 
government of the navy, when acting within them. 

6th. Of the discretionary use of the consular prisons, when 
necessary in the suppression of mutiny. 

7th. Of the usual presumption in favor of the exercise of 
official discretion. 

Sth. And finally, of legal protection in the upright exercise 
of discretionary power conferred on him as a public oflicer for 
public ends, where the law imposed on him the duty to exer- 
cise It. 

1. The commander of the Exploring Expedition was a public 
officer, intrusted with power which it was his duty to exercise, 
and it was his right to show on the trial that he acted by di- 
rection of his government, or with its sanction. 

2. The safety of the ship or squadron was a fundamental 
rule to guide hii in the exercise of the discretion which the 
law had given him. It is the law of the highest necessity. 

3. After the passage of the act of March 2d, 1837, it was 
competent for him to make with the men the agreement of 
October, 1837, that they would serve during the term of the 
eruise, and until the vessel should return to a port of safety in 
the United States. 

4. Independently of this contract, he had legal power under 
the act to require the men thus to serve. ‘Thus intrusted with 
certain power for a public object, it was his duty to exercise 
that power according to his view of the exigency, that is, ac- 
cording to his view of present circumstances, and he is protect- 
ed by the law which imposed that duty, if he discharged it up- 
rightly. 

5. Whether the case be one of renewed contract, or of de- 
tention under the act, the marines, during the period of such 
service, were subject to the rules and regulations established 
for the government of the navy, and hable to be punished for 
mutiny or insubordination according to such rules and regula- 
tions, and the officer conforming to them is justified by them. 

6. Within those rules and regulations he has the power of 
confining an offender, and as they do not limit him to any par- 
ticular place of confinement, and it is admitted he may use the 
consular prison, it is necessarily intrusted to him to determine 
whether the ship’s prison or the consular prison shall be used for 
that purpose ; and if he decide that question in good faith, with 
pure motives, he is not answerable for any error in judgment. 

7. If his decision may be reviewed and reversed by a jury 
upon the mere question of expediency, there is neither law, 
reason, nor propriety which forbids the commander to remove 
amutineer from the squadron to the consular prison, though it 

VOL. VII. 11 



































122 SUPREME COURT. 








Wilkes wv. Dinsman. 


may be possible to confine him in some one of the ships with 
safety. Even in the case of a private vessel it may be done, 
if it be safer or better to do so, or a great offence has been com- 
mitted. Wilson v. The Mary, Gilpin, 32; Magee rv. The Moss, 
ib. 233; United States v2 Wickham, 1 Wash. C. C. 316: 
Thorne v. White, 1 Pet. Adm. 168; Abbott on Shipping, 
Story’s ed., 137. 

8. It is to be taken, prima facie, that a public officer has 
done his duty. It is not to be presumed that he has been 
guilty of an act of infidelity to the public trust committed to 
him. As declared by this court in Martin v. Mott, every pub- 
lic officer is presumed to act in obedience to his duty, until the 
contrary be shown. The onus probandi does not lie on him. 


Mr. Justice WOODBURY delivered the opinion of the court. 

The original action in this case was trespass by a marine in 
the Exploring Expedition against its commanding officer. 

It will be seen, by the statement ef the case, that the injury 
complained of was a punishment inflicted on the plaintiff by 
the defendant, in November, 1840, near the Sandwich Islands, 
for disobedience of orders, or a refusal to perform duty when 
directed. 

The plaintiff claimed, that the term for which he was bound 
to serve as a marine had then expired; that the defendant had 
no right or justification to detain him longer on board; and 
that, his refusal to do duty longer being the ‘only reason, and an 
insufficient one, for punishing him at “all, under such circum- 
stances he was entitled to recover damages of the defendant for 
subjecting him to receive twelve lashes, and for a repetition of 
the punishment on a subsequent day, after another request and 
refusal by him to obey. And also, in the mean time, for put- 
ting him in irons, and confining him in a native prison on the 
island of Oahu. 

The defendant pleaded the general issue ; and by agreement 
of parties, any special matter was allowed to be given in eVi- 
dence under that issue. 

Various questions of law arose during the trial, which are 
presented on the record in nine separate bills of exceptions by 
the defendant, and one by.the plaintiff. Some of them are of 
an ordinary character ; but others possess much interest, and are 
important in their consequences, not, only to these parties, but 
to the government and the community at large. 

In a public enterprise like the Exploring Expedition, specially 
authorized by Congress in 1836, (see Act of Congress of 14th 
May, 1836, 5 5 Statutes at Large, 29, sec. 2,) for purposes of com- 
merce and science, very valuable to the country, and not en- 
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tirely without interest to most of the civilized world, it was es- 
sential to secure it from being defeated by any discharge of the 
crews before its great objects were accomplished, or by any 
want of proper authority, discretionary or otherwise, in the 
commander, to insure, if possible, a successful issue to the en- 
terprise. 

It is not to be lost sight of, however, and will be explained 
more fully hereafter, that, while the chief agent of the govern- 
ment, in so important a trust, when conducting with skill, 
fidelity, and energy, is to be protected under mere errors of 
judgment in the discharge of his duties, yet he is not to be 
shielded from responsibility if he acts out of his authority or 
jurisdiction, or inflicts private injury either from malice, cruel- 
ty, or any species of oppression, founded on considerations in- 
dependent of public ends. 

The humblest seaman or marine is to be sheltered under the 
egis of the law from any real wrong, as well as the highest in 
office. Considerations connected with these views are in- 
volved in most of the points ruled by the court below. 

But the first and second exceptions taken by the defendant 
raise incidental questions, which it may be better to dispose of 
separately, before proceeding to the principal points involved. 

One of these questions is the propriety of rejecting a letter 
written by the defendant, in relation to the bounty given to the 
seamen and marines on their reénlisting or contracting to serve 
till the expedition should terminate. 

As this letter related to that material transaction, and was a 
part of the res gest@, it seems competent. Ridley v. Gyde, 9 
Bingham, 349, 351; Hadley v. Carter, 8 N. Hamp. 40; Aiken 
v. Bemis, 2 Woodb. & Minot. 

It was also official correspondence of the commander in re- 
spect to official matters, and seems to have been justifiable as 
evidence on that account. 1 Greenleaf on Eyv., see. 491. 

The other question relates to the propriety of excluding the 
proceedings of a court-martial, which, after the return of Cap- 
tain Wilkes, was convened, and acquitted him of this among 
other charges. 

We think that such proceedings were not conclusive on the 
plaintiff here, though a bar to subsequent indictments in courts 
of common law for the same offence, the parties then being the 
same likewise, and the tribunal acquitting competent to ex- 
amine and acquit. Aspden et al. v. Nixon et al., 4 How. 
467; Burnham v. Webster, 1 Woodb. & Minot, 172. And 
though sometimes, yet questionably, they have been deemed 
a bar to civil suits for damages, where the plaintiff was the 
prosecutor before the court-martial for that injury. Buller, 
N. P. 19; Hannaford v. Hunn, 2 Carr. & Payne, 146, semble. 
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But here the parties ¥ were not the s same, nor the plaintiff a 
complainant before the court-martial, and the courts of common 
law have jurisdiction over the wrong, though committed at sea, 
Warden v. Bailey, 4 Taunt. 70-74; 1 MacArthur on Courts- 
Martial, 268; Wilson v. McKenzie, 7 Hill, 95; O’Brien on 
Military Law, 223, semble; Luscomb v. Prince, 12 Mass. 579. 

The remaining exceptious relate first to the leading ques- 
tion, whether the duty of service by the plaintiff had expired 
when the punishment for the disobedience of orders was in- 
flicted. 

It is conceded that the term of his original enlistment for 
four years had then terminated. But after that term com- 
menced, in 1836, Congress passed a new law, March 2d, 1837, 
which is supposed to reach a ease of this kind, and to have 
justified a contract of reénlistment made by the plaintiff, which 
extended beyond the original term, and till after the punishment 
complained of. 5 Stat. at Large. 153. 

This new law, to be sure, speaks in its title of the ‘ enlist- 
ment of seamen”; but in the body of it provision is made as to 
the “service of any person enlisted for the navy.” 

It is enacted there, that it shall be lawful to enlist persons to 
serve for five years, and a premium is given to such as © shall 
voluntarily reénlist to serve until — return of the vessels.” 
(See 3d section of act of Mareh 2d, 1837. 

In the present instance, the Rioheias Expedition having 
been detained in this country by obstacles in the preparations, 
and a change in the commander, till it became probable the 
original terms of service of the seamen and marines would ex- 
pire before the cruise ended, the Secretary of the Navy, in Sep- 
tember, 1837, after the above act passed, and before the squad- 
ron sailed, authorized a * bounty to the petty officers, seamen, 
and marines,” who would reénlist and engage to serve during 
the term of the cruise. Thereupon many did so reénlist and 
engage to serve, and among them the plaintiff, and the bounty 
was paid to them all on so doing, im October, 1837. 

The papers admitted to show this, though excepted to by the 
plaintiff, we think entirely competent. 

After this it would be very diflicult to hold that the plain- 
tiff had not legally become liable to serve during the cruise, 
instead of merely his original term of fotir years. Because, 
though marines are not, in some senses, “seamen,” and _ their 
duties are in some respects different, yet they are, while em- 
ployed on board public vessels, persons in the naval service, 
persons subject to the orders of naval officers, persons un- 
der the government of the naval code as to punishment, and 
persons amenable to the Navy Department. Their very name 
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of “marines” indicates the place and nature of their duties 
generally. And, beside the analogies of their duties in other 
couutries, their first creation here to serve on board ships ex- 
pressl y declared them to be a part “of the crews of each of 
said ships.” Act of 27th March, 1794, 1 Stat. at Large, 350, 
sec. 4. ‘Their pay was also to be fixed in the same way as that 
of the seamen. See. 6, p. 351. 

So it was again by the act of April 27th, 1798. 1 Stat. at 
Large, 552. And they have ever since been associated with 
the navy, except when specially detailed by the President for 
service in the army. See Act of Congress, 11th July, 1798, 
1 Stat. at Large, 595, 56. 

Thus paid, thus serving, and thus governed like and with 
the navy, it is certainly no foreed construction to consider 
them as embraced in tie spirit of the act of 1837 by the de- 
scription of persous * culisted for the navy.” 

The reason of the law ou such occasions for reéalistment 
applies with as much force to them as to ordinary seamen, be- 
cause, When serving ou board public vessels where their first 
teri seems likely to expire before the cruise ends, their ser- 
vices may, under the public necessities, be equally needed with 
those of the seamen till the cruise ends ; and hence all of them 
may rightfully reéulist for the cruise, at any time, in anticipa- 
tion of this. 

Such was the construction put on this section at the time 
by the Navy Department and navy oflicers on board, by mak- 
ing proposals and paying a bounty to both marines and seamen 
who would reénalist. But what is calculated to remove any 
doubts as to the justice of this view is, that such was the con- 
struction adopted by the plaintiff himself, and fully acquiesced 
in by his conduct in voluntarily agreeing beforehand to reénlist 
for the cruise, and receiving the bounty for it, and sailing 
under that engagement. 

He thus waived any doubt, and, proceeding to sea under such 
hew eugagements supposed to be authorized by the act of 
Congress, he would seem to be morally as well as legally 
estopped to deny their validity, and the liabilities to duty and 
to punishment consequent upon them.  Volenti non fit injuria. 

If, however, the legal right of the commander was imperfect 
to require and enforce longer performance of duty under the 
engagements, there is another provision of the act of March, 
1837, by which it seems quite clear that, without such vol- 
untary reénlistment and engagement, the commander had 
power to detain the plaintiff after his original term expired, 
if, in his opinion, the public interest required it. In the 
second section of the law (5 Stat. at Large, 153) it is en- 

1° 
































126 SUPREME COURT. 


Wilkes v. Dinsman. 
acted, that, ‘‘when the time of service of any person enlisted 
for the navy shall expire while he is on board any of the pub. 
lic vessels of the United States employed on foreign service, 
it shall be the duty of the commanding officer to send him to 
the United States in some public or other vessel, unless his 
detention shall be essential to the publie interests, in which 
case the said officer may detain him until the vessel in 
which he may be serving shall return to the United States,” 
ae., &c. 

Now, considering the marines as embraced in the spirit, if 
not the exact letter, of this provision, for reasons heretofore 
assigned, connected with its language and object, and their 
position in conjunction with the navy, it would follow that 
the commander, supposing the detention of the plaintiff on 
board “essential to the public interests,” could rightfully direct 
him to remain; and in the event he did so, as is averred here, 
the third section of the act of 1837 provides that the plaintiff 
should be ‘subject in all respects to the laws and regulations 
for the government of the navy, until” his return to the United 
States. 5 Stat. at Large, 153. 

There is still another statute, which, in our view of it, adds 
more strength to these conclusions. It is an act as early as 
June 30th, 1834, (4 Stat. at Large, 713,) and by the second 
section it provides as to the marine corps, ‘that the said corps 
shall at all times be subject to and under the laws and regu- 
lations which are or may hereafter be established for the 
better government of the navy,” &e. That corps thus, in 
some respects, became still more closely identified with the 
navy. The term “the better government of the navy ” need not 
be restricted to mere punishment, or to courts-martial, but may 
include any provision by law intended to secure the safety of the 
crew and vessel, and insure due subordination and sound disci 
pline in any exigency of the public service. The continuance 
of all serving on board till the cruise ended was afterwards 
wisely provided for, when required “by the public interests.” 
The plaintif® was, therefore, bound to submit to it. He must 
be presumed to have known this provision before his new 
contract of enlistment, and before he sailed, and indeed to 
have known before his first enlistment that he was to be sub- 
ject to any new laws which might be enacted for the better 
government of the navy, and hence that the defendant, after 
the act of 1837 passed, could continue, under the public exi- 
gencies, to require the performance of duty by him till the 
cruise ended, and to punish him when disobedient, — if not 
overstepping the limits prescribed by the naval code, and the 
usages consistent therewith which prevail in maritime service. 
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Nor was it competent for him to object to this detention, as 
if retrospective in its operation, being authorized by an act 
passed after his first enlistment, because before that enlistment, 
Congress, June 30th, 1834, had enacted, as before cited, that 
the marine corps should be subject to and under the laws 
and regulations which are or may be hereafter established for 
the better government of the navy. 

Having thus ascertained that the defendant had further 
jurisdiction over the plaintiff, and it being admitted that the 
latter refused to perform his orders, and, in the language of 
the fourteenth article, that he disobeyed the lawful orders of 
his superior officer (2 Stat. at Large, 47), and this on an im- 
portant subject, and under circumstances likely to extend to 
many more of the crew, and to end in mutiny or an abandon- 
ment of the expedition, if not suppressed with promptitude 
and decisive energy, the next inquiry is whether the punish- 
ment was inflicted within the license of the law. 

It is not the province of the judiciary to decide on the ex- 
pediency or humanity of the law, but merely its existence and 
the conformity or non-conformity to it by the defendant. 

Where a private in the navy, therefore, is guilty of any 
“scandalous conduet,” the commander is, by the third article 
of the laws for the government of the navy, authorized to 
inflict on him twelve lashes, without the formality of a court- 
martial. 2 Stat. at Large, 47. 

If disobedience was not such conduct, but, under the fowr- 
teenth article, exposed the offender to severe punishment by a 
court-martial, the plaintiff could hardly complain that it was 
mitigated to only the twelve lashes which the captain was 
authorized to inflict without calling such a court, by article 
thirtieth, as well as article third, (I[bid., 49,) and no moro 
stripes were given here for any one act of disobedience than 
the third and thirtieth articles warrant. 

Nor were they accompanied by any cireumstance of unusual 
severity or of cruelty, either in the manner or the instrument 
employed. After an interval of two or three days, according 
to the counts in the writ, as well as the proposed proof, and 
after explanations and exhortations to duty, and time given 
for reflection, followed by renewed disobedience, the samo 
number of stripes was repeated, because deemed necessary in 
order to enforce duty. 

After another interval for like purposes, on a subsequent day, 
upon a new refusal, the punishment was again inflicted, and 
the plaintiff thereupon returned to duty. 

If precedents were needed to justify this course, it has been 
settled in a penal prosecution that a like act, when prohibited, 
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if distinctly repeated, even on the same day, constitutes a 
second offence, and incurs an additional penalty. Brooks qui 
tam v. Milliken, 3 D. & E. 509. 

Again, if this disobedience could not be considered a techni- 
cal offence under either of the articles already referred to, it 
surely is an offence in nautical service, and one of much mag- 
nitude at times, and the thirty-second article provides that all 
crimes committed by persons belonging to the navy, which 
are not specified in the foregoing articles, shall be punished 
according to the laws and customs in such cases at sea. 2 
Stat. at Large, 49. 

In the discipline of the merchant service, where an act of 
disobedience is persisted in, and endangers the due subordina- 
tion of others, the captain is justified, not only in punishing 
personally, but in resorting to any reasonable measures neces- 
sary to produce submission and safety. See Cobley v. Fuller, 
2 Woodb. & Min., and cases there cited, and 9 Law Reporter, 
386. 

Under this portion of the inquiry arises also the question as 
to the ruling about putting the plaintiff in irons, and about the 
confinement of him on shore in a prison of the natives. 

This appears to have been done under the same aspect of the 
case, looking to the preservation of sound discipline, and the 
safe imprisonment of the plaintiff till he consented to return to 
his duties. 

It appears that several other marines in the squadron were 
taking like insubordinate ground with the plaintiff, and that 
the escape of two prisoners confined on board had already been 
allowed ; that many more appeared anxious to quit the vessels, 
doubtless under the seductive attractions of the islands near ; 
that several of the officers and men were engaged at a distance 
in making scientific observations ; and that, under such circum- 
stances, a confinement of the plaintiff on shore for a few days 
might be a prudent precaution to prevent a defeat of the chief 
objects of the expedition. 

This, therefore, without proof of malice, is not actionable, nor 
does it amount to putting a seaman on shore in a foreign 
country to desert him there, contrary to the act of Congress, as 
that must be done maliciously, and then is properly punish- 
able by statute, no less than on principles of admiralty law. (4 
Statutes at Large, 117, sec. 10; Abbott on Shipping. 177 ; Jay 
v. Allen, 1 Woodb. & Min. 268; United States v. Netcher, 1 
Story, 307.) But if it was only to imprison him there fora 
few days, and, under all the circumstances, was considered by 
the defendant to be with more propriety and safety than in the 
squadron, it was justifiable, unless accompanied by malice. 
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(The William Harris, Ware, 367, and The Nimrod, ib. 9; Wil- 
son v. The Mary, Gilpin, 31; 3 Kent, Com. 182.) 

As to the cleanliness of the prison, the healthfulness of the 
food, and the general treatment while there, the evidence is 
contradictory, and is not now a matter for our decision. 

The only remaining consideration, in order to dispose of all 
which is left in any of the exceptions, is the competency of 
the commander to decide on these various questions without 
being amenable to the plaintiff in an action at law for any 
mere error of judgment in the exercise of his discretion, which 
may have been involuntarily committed under the exigencies 
of the moment. 

In order to settle this point correctly, it being in itself a very 
important one, as well as running through several of the excep- 
tions, it will be necessary to advert to the circumstances, that 
Captain Wilkes was not acting here in a private capacity and 
for private purposes; but, on the contrary, the responsible 
duties he was performing were imposed on him by the gov- 
ernment as a public officer. In the next place, those duties 
were not voluntarily sought or assumed, but met and dis- 
charged in the routine of his honorable and gallant profession, 
and under high responsibilities for any omission or neglect on 
his part, instead of being a volunteer, as in most of the cases 
of collectors and sheriffs made liable. (2 Strange, 820; 6 
D. & E. 443.) Now, in respect to those compulsory duties, 
whether in reénlisting or detaining on board, or punishing or 
imprisoning on shore, while arduously endeavouring to per- 
form them in such a manner as might advance the science and 
commerce and glory of his country, rather than his own per- 
sonal designs, a public officer, invested with certain discre- 
tionary powers, never has been, and never should be, made 
answerable for any injury, when acting within the scope of his 
authority, and not influenced by malice, corruption, or cruelty. 
(See the cases hereafter cited. ) 

Nor can a mandamus issue to such an officer, if he is in- 
trusted with discretion over the subject-matter. (Paulding v. 
Decatur, 14 Peters, 497 ; Brashear v. Mason, 6 How. 102.) 

His position, in such case, in many respects, becomes quasi 
judicial, and is not ministerial, as in several other cases of lia- 
bility by mere ministerial officers. 11 Johns. 108; Kendall v. 
United States, 12 Peters, 516; Decatur v. Paulding, 14 Peters, 
516. And it is well settled that “all judicial officers, when 
acting on subjects within their jurisdiction, are exempted from 
civil prosecution for their acts.” (Evans v. Foster, 2 N. Hamp. 
377; 14 Peters, 600, App.) 

Especially is it proper, not only that a public officer, situated 
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like the defendant, be invested with a wide discretion, but be 
upheld in it, when honestly exercising, and not transcending, 
it as to discipline in such remote places, on such a long and 
dangerous cruise, among such savage islands and oceans, and 
with the safety of so many lives and the respectability and 
honor of his country’s flag in charge. 

In such a critical position, his reasons for action, one way or 
another, are often the fruits of his own observation, and not 
susceptible of technical proof on his part. No review of his 
decisions, if within his jurisdiction, is conferred by law on 
either courts, or juries, or subordinates, and, as this court held 
in another case, it sometimes happens that “a prompt and un- 
hesitating obedience to orders is indispensable to the complete 
attainment of the object.” ‘“ While subordinate officers or 
soldiers are pausing to consider whether they ought to obey, or 
are scrupulously weighing the evidence of the fact upon which 
the commander-in-chief exercises the right to demand _ their 
services, the hostile enterprise may be accomplished without 
the means of resistance.” 12 Wheaton, 30. 

Hence, while an officer acts within the limits of that discre- 
tion, the same law which gives it to him will protect him in the 
exercise of it. But for acts beyond his jurisdiction, or attended 
by circumstances of excessive severity, arising from ill-will, a 
depraved disposition, or vindictive feeling, he can claim no 
exemption, and should be allowed none under color of his office, 
however elevated or however humble the victim. (2 Carr. & 
Payne, 158, note; 4 Taunton, 67.) 

When not offending under such circumstances, his justifica- 
tion does not rest on the general ground of vindicating a tres- 
pass in private life, and between those not acting officially 
and not with a discretion. Because then, acts of violence 
being first proved, the person using them must go forward next, 
and show the moderation or justification of the blows used. (2 
Greenleaf on Ev., sec. 99.) 

The chief mistake below was in looking only to such cases 
asa guide. For the justification rests here on a rule of law 
entirely different, though well settled, and is, that the acts of a 
public officer on public matters, within his jurisdiction, and 
where he has a discretion, are to be presumed legal, till shown 
by others to be unjustifiable. (Gidley v. Palmerston, 7 Moore, 
111; Vanderheyden v. Young, 11 Johns. 150; 6 Har. & Johns. 
329; Martin v. Mott, 12 Wheaton, 31.) 

This, too, is not on the principle merely that innocence and 
doing right are to be presumed, till the contrary is shown. (1 
Greenl., sec. 35-37.) But that the officer, being intrust- 
ed with a discretion for public purposes, is not to be punished 
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for the exercise of it, unless it is first proved against him, either 
that he exercised the power confided in cases without his juris- 
diction, or in a manner not confided to him, as with malice, 
eruelty, or wilful oppression, or, in the words of Lord Mansfield, 
in Wall v. McNamara, that he exercised it as “if the heart is 
wrong.” (2 Carr. & Payne, 158, note.) In short, it is not 
enough to show he committed an error in judgment, but it 
must have been a malicious and wilful error. Harman v. Tap- 
penden et al., 1 East, 562, 565, note. 

It may not be without some benefit, in a case of so much in- 
terest as this, to refer a moment further to one or two particu- 
lar precedents in Kngland and this country, and even in this 
court, in illustration of the soundness of these positions. 

Thus in Drewe v. Coulton, 1 East, 562, note, which was an 
action against the defendant, who was a public returning offi- 
cer, for refusing a vote, Wilson, J. says: —‘ This is, in the na- 
ture of it, an action for misbehaviour by a public officer in his 
duty. Now, I think that it cannot be called misbehaviour un- 
less maliciously and wilfully done, and that the action will not 
lie for a mistake in law.” “ By wélfud L understand contrary 
to a man’s own conviction.” 

“In very few instances is an officer answerable for what he 
does to the best of his judgment in cases where he is compella- 
ble to act, but the action lies where the officer has an option 
whether he will act or no.” (See these last cases collected in 
Seaman v. Patten, 2 Caines, 315, 315. 

In a case in this country, Jenkins vr. Waldron, 11 Johns. 121, 
Spencer, J. says, for the whole court, on a state of facts much 
like the case in Kast : — “It would, in our opinion, be opposed 
to all the principles of law, justice, and sound policy, to hold 
that officers called upon to exercise their deliberate judgments 
are answerable for a mistake in law, either civilly or criminally, 
when their motives are pure, and untainted with fraud or mal- 
ice.” Similar views were again expressed by the same court 
in the same volume, (p. 160,) in Vanderheyden v. Young. 
And in a like case, the Supreme Court of New Hampshire re- 
cognized a like principle. “It is true,” said the chief justice for 
the court, “that moderators may decide wrongly with the best 
intentions, and then the party will be without remedy. And 
so may a court and jury decide wrongly, and then the party 
will also be without remedy.” But there is no liability in such 
case without malice alleged and proved. Wheeler v. Patter- 
son, 1 N. Hamp. 90. 

Finally, in this court, like views were expressed, through 
Justice Story, in Martin v. Mott, 12 Wheat. 31:— “ When- 
ever a statute gives a discretionary power to any person, to be 
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exercised by him upon this own opinion of certain facts, it it is 
a sound rule of construction that the statutes constitute him 
the sole and exclusive judge of the existence of these facts.” 
“ }ivery public officer is presumed to act in obedience to his 
duty, until the contrary is shown.” 

Under these established principles and precedents, it will be 
seen that the rulings below must be held erroneous whenever 
the court departed from them, and required the defendant, as 
on several occasions, to go forward, and in the first instance to 
prove details rebutting any error or excess. 

As, for illustration, to prove in the outset facts showing a 
necessity to detain the plaintiff, before the latter had offered any 
evidence it was done from malice or without cause ; or to prove 
that the prison on shore was safer and more suitable for the 
plaintifi’s confinement than the vessels, under the peculiar cir- 
eumstances then existing, until the plaintiff had first shown 
that no discretion existed in the defendant to place him there, 
or that he did it mala fide, or for purposes of cruelty and op- 
pression; or to prove that the punishment inflicted was not 
immoderate, and not unreasonable, when it is admitted to have 
been within the limits of his discretion, as confided to him by 
the articles for the government of the navy. On the contrary. 
as has been shown, all his acts within the limits of the discre- 
tion given to him are to be regarded as prima facie right till 
the opposite party disprove this presumption. 

The judgment below must therefore be reversed, and 
venire de novo awarded, and the new trial be governed by the 
principles here decided. 





Hueu M. Patron, Apministrator, AND Huan M. Patron anp 
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A bill in chancery filed by the purchaser of land against his vendor, to restrain the 
collection of the purchase-money, upon the two grounds of want of title in the 
vendor and his subsequent insolvency, without charging fraud or misrepresenta- 
tion, cannot be sustained 

Relief will not be given on the ground of fraud, unless it be made a distinct allegation 
in the bill, so that it may be put in issue in the pleadings. 

It was error in the court below to reject the testimony of an attorney upon the 
ground of his being security for costs, when the party for whom he was security 
had already obtained a judgment against his adversary, and also upon the ground 
of his being interested, when he held certain notes only for the purpose of paying 
the money over to his clients, when recovered. 
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Tus was an appeal from the Circuit Court of the United 
States for the District of Kentucky, sitting as a court of 
equity. 

Patton was a citizen of Vi irginia, and Taylor of Kentucky. 

On the 30th of January, 1818, Taylor addressed a letter, 
dated Frankfort, Kentucky, to Patton, in Virginia, in which he 
gave an account of certain other lands, and then proceeded as 
follows: — 

“{ shall go from this to Lexington, to the court which com- 
mences this week, and do what [ think right. I think your 
price too high for your land for me to make much, if any, profit 
from it; but must conclude to take it at five thousand dollars, 
for the two tracts of 1000 acres each, payable one half in one 
year from the time you send me’ the deed, and the other half 
in two years from that time; [ mean the two tracts entered and 
surveyed in the name of Thos. Gaskins; it appears to have 
been patented in the name of Hicks & Campbell; you can 
have the deed made out, as I suppose you have the patents, 
and [ suppose the chain of title, which it will be necessary to 
forward, also to be recorded here, if it is not done; I shall 
expect a general warranty deed, expressing more or less as to 
the mode of authenticating the deed; our mutual friend, Col. 
Mercer, can give you information if you should be at loss, as he 
has conveyed to me several times. ‘The land lies in the Vir- 
ginia military district, and in the county of Hopkins. — I pre- 
sume you will have no objection to making the conveyance, 
and taking my bonds; and indeed this shall oblige me to con- 
sider the contract binding on me, as above stated, on receiving 
the deed as aforesaid for the said land, payable as aforesaid. 

“Tf you want any security, or a mortgage, say so.” 

The letter then proceede d to speak of other matters. It may 
be proper to remark, that it was contended in the argument, 
that, in transcribing and printing, an error had occurred in the 
punctuation. The words “if it is not done” belonged, it 
was said, to the words which follow them, viz. “I shall ex- 
pect,” &c., which, it was argued, would materially change 
the meaning. 

On the 13th of July, 1818, Patton replied, by a letter from 
Which the following is an extract : — 





“ Fredericksburg, 13th July, 1818. 
“Gen. James T'aytor: — 

“Dear Sir, —I am favored with yours of the 22d of June, 
and not less surprise 1] than you seem to be about the 4 2,000 
acres of land, in name of Thomas Gaskins, offered you, the 
17th of March last year, at 15s. per acre; and, in yours of the 
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5th of July, you advise me to take $ 4,000, as the lands in that 
quarter were generally of an inferior quality, and could not rise 
in value. In that month L wrote to you that | would not take 
less than 15s. per acre; to this letter, though one was request- 
ed, I never had any reply, nor did you ever say you would ac- 
cept my offer, until the 30th of January, six months after the 
last offer was made, for the letter of the 18th of December was 
only putting you in mind of the offer made in July. ‘This let- 
ter, L will candidly acknowledge, I did not remember having 
written, not having kept any copy. ‘There is something in the 
extended delay of your answer which I do not like, nor do I 
think it right; but Lam anxious to avoid all misunderstanding, 
and, during my whole life, have never steod on trifles. You 
may, therefore, have the land at 17s. per acre, one half payable 
in twelve months from the time my offer was renewed, and the 
remainder twelve months afterwards. Your own bonds will 
be considered as sufficient security for the amount. By this 
decision | am placed in an awkward situation with the young 
man with whom I[ made a conditional contract, and who has 
not, as | am informed of, returned from that county. 

“'The land patents are in the name of Thomas Gaskins, for 
whose services the land was rendered, were by him conveyed to 
William Forbes, and by him to Hicks & Campbell, of whom I 
received and will give you a deed, with a warranty, as soon 
as you reply to this letter. [ hope Willis’s representatives will 
not buy, and you are at liberty to take any lot you think best, 
but [I will not take 15s. for any part of it.” 


On the 3d of September, 1815, Patton and wife executed a 
deed in fee simple to Taylor for the land in question, with a 
covenant for further assurances and a general warranty. 

The bonds for the purchase-money appear to have been pre- 
viously executed, and were as follows, viz. : — 


“T, James ‘Taylor, of the county of Campbell, and State of 
Kentucky, do oblige myself, my heirs and administrators, to 
pay to Robert Patton, of the town of Fredericksburg, and State 
of Virginia, the sum of $ 2,500, in current money, on the 30th 
day of January, 1819, as witness my hand and seal, this 5th 
day of August, 1818. James ‘T'ayLor. 

“* Witness: Puitie H. Jones.” 


On which there were the following receipts, to wit : — 


Receipt for $ 600. 


“July Ist, 1817, received from James Taylor the sum of six 
hundred dollars of the within. Hveu M. Parton.” 
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“ By direction of Hugh M. Patton, agent of Robert Patton, 
the within note is credited with $450, as due January 30, 
1819: and I this day received from James 'Taylor three hundred 
and seventy-three and eighty-two hundredths dollars, Novem- 
ber 19, IS19. T. F. Ta.sort, 

$373 &. Attorney for Robert Patton.” 


“T, James Taylor, of the county of Campbell, and State of 
Kentucky, do oblige myself, my heirs and administrators, to 
pay Robert Patton, his heirs or assigns, of the town of Freder- 
icksburg, and State of Virginia, the sum of $2,500, in current 
money, on the 30th January, 1820, as witness my hand and 
seal, this lst day of July, 1818. 

“James Tayior. [seau.]| ” 

On which there was the following assignment, to wit :— 

Assignment. 

“Por value received, I assign the within bond to Theo. F. 

Talbott. Roserr Patron, 


By H. M. Patton, his Att'y in fact. 
“ July Ast, 1819.” 


In May, 1819, Hugh M. Patton, the son and agent of Robert 
Patton, went to Kentucky, and there executed the assignment 
above mentioned to Talbott, as security for a debt due by Rob- 
ert Patton, and for the collection of which Talbott was the 
attorney. 

On the 23d of October, 1819, Taylor addressed to Patton the 
following letter: — 


“ Newport, October 23d, 1819. 

“Sir, — At the time you forwarded me the deed for the land 
T bought of you in the county of Hopkins, patented to Thos. 
Gaskins, you sent me nothing to show how the title had passed 
to you. ‘The land is listed on the auditor’s books for taxes in 
the name of Thomas Southcombe, and for a number of years 
[have paid the taxes in his name for you. When your son, 
Hugh M. Patton, your agent, was here, I inquired of him how 
you derived your title from Southcombe, and whether he had 
a regular conveyance from Gaskins. He told me that you had 
some kind of transfer from Southcombe for all his debts, lands, 
&c., but did not seem to know much about it, but promised 
me, immediately on his getting home, to inform you of my 
uneasiness and doubts whether the chain of title was perfect, 
and to notify me, and indeed to reqnest of you to send me a 
copy of the different conveyances, or, if they were in this 
county, to inform me where they could be found. I have not 
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had a line from either of you since his return. I also consider 
myself very badly treated on another score. Your son had 
drawn a bill for $300, in favor of 'Talbott, of Lexington, on 
which he procured Mr. 'Talbott to be indorser ; and, to indem- 
nify him for doing so, he had lodged with him my bond to 
you for the first payment of the said land. Your son wished 
to get the bond released, and requested of me to give Mr, 
Talbott a guarantee that the bill should be duly honored. 
This [ did not hesitate todo. A few weeks ago I received a 
notification from the F. and M. Bank of Lexington, that the 
bill, although accepted by you, had been returned to the bank 
protested for non-payment ; and I am called on by Mr. Talbott 
to take up the bill, and relieve him. I made every exertion in 
my power, when your son was here, to aid him in discharging 
a debt due here, which was in the hands of Mr. Talbott for 
collection, and was largely in advance for your taxes in this 
State and Ohio. The times, as to a good circulating medium, 
are truly embarrassing ; but, had I been sure the title to the 
land sold me had been secure, I could have made sales to have 
met the payments, or nearly so; but I have been deterred from 
selling one acre, although offered the specie funds for a con- 
siderable purchase. ‘Taking the whole transaction together, I 
must confess it is not such as Ll expected from Mr. Robert 
Patton of Fredericksburg. If there had been any little defect 
in the title to this land, which can be removed, and [ had been 
notified of it and had it explained, | should not have been dis- 
posed to throw difficulties in the way, if there was a prospect 
to have any difficulty removed. When I go up, [ shall have 
the records examined, and, if no chain of title can be found, I 
shall refuse to pay any more money till these difficulties are 
removed. Iam sure you cannot think I am acting incorrectly 
in the course I am about to pursue. I am, Sir, your obedient 
servant, James ‘T'ayor. 
“ Rosert Patron, Esa.” 


On the 29th of February, 1820, Taylor addressed to Patton 
the following letter: — 


“ Washington City, February 29, 1820. 
“Rosert Parton, Esa. : — 

“Sir: —I wrote you from Newport, Ky., last fall, requesting 
information whether the conveyances had been regular from 
the original patentee, Thos. Gaskins, for the two thousand 
acres of land sold me by you, lying in Hopkins county, on 
the waters of Pogue’s Creek, and which I understood you pur- 
chased of Thos. Southcombe, to which letter I am without an 
answer, and at which I confess I am much surprised. I ex- 
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amined the records at Frankfort, Ky., and it appears to me the 
conveyances are regular down to Southcombe; and, if you 
have a proper conveyance from him (Southcombe), all will be 
night, I think. [assure you T wish you ane myself to arrange 
our business in the most amicable manner ; but you must be 
sensible into what difficulties [ was thrown by not receiving 
the wished-for information, which was promised me by your 
son and agent, Hugh M. Patton, Esy , and then requested of 
you in my letter aforesaid, addressed to you specially on the 
stibject, and particularly when [ was compelled to take up 
your said son’s bill for 300 and odd dollars, which I had, at 
the request of your said son, guaranteed should be paid by 
you, which you failed to do, and which [ had to pay, to ex- 
onerate Theo. F. Talbott, in the F. and M. Bank of Lexington. 
The true state of this business I did not understand till after 
I had paid the bill, and [ do not think said Talbott treated 
either yourself or myself with fairness; as he afterwards 
informed me he was authorized to redraw, but which he told 
me he had no idea of doing, to make himself responsible. 
Under all these embarrassments, I informed you [ could not 
think of selling the land, until [was assured the legal title was 
in you before you sold to me. Will you be good enough to 
give my agent, Philip H. Jones, the necessary information, 
and, if you have them, the proper conveyance from ‘Thos. 
Southcombe to you for the said tract of land; and, if not, to 
send me the document, or an authenticated copy of it, under 
which you claim the said tract of land. Iam, very respect- 
fully, Sir, your obedient servant, James ‘Tayior.” 


On the 20th of June, 1820, Patton addressed the following 
letter to Taylor, which closed the correspondence : — 


* Fredericksburg, 20th June, 1820. 
“Gen. James "Taytor : — 

“Dear Sir, — Hearing of your being in Washington in the 
spring, and calculating on a certainty of seeing you in this 
place, I was greatly disappointed at not having had some con- 
Vversation with you during your stay, or previous to your de- 
parture from the city. By a letter just received from Mr. 
Talbott, covering a duplicate of one of yours to him of the 
Ist instant, wherein you say you will resist the payment of the 
bonds assigned Talbott by my son, when in Kentucky. This 
information has surprised and astonished me much. And 
surely, my dear Sir, you will not persist in this course, but, on 
mature consideration, pay the amount. When I sold you 
these 2,000 acres of land, Southcombe had long been dead ; 
hence, as his agent, which you know I was, I could not make 
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a deed as such, but I did what you required. I made you 
a deed in my own name, with a general warranty, and no 
objection was made to this conveyance until the money was 
required. I sent you the original patents by Murdock Cooper, 
of your State, and I now subjoin a short history of this land. 
Your 2,000 acres, together with 1,500 more, were granted Col. 
Gaskins for military services, by him sold to William Forbes, 
by Forbes sold to Robert Campbell, of Richmond, (once Hicks 
& Campbell.) and by Robert Campbell and Ann, his wife, 
conveyed to Thomas Southeombe; which last deed is in my 
possession. All Southcombe’s matters have been settled long 
ago, when this land was rated at $2, and paid for by me. 
And there is not a human being has a shadow of claim to 
this land but myself; and [ have secured it to you by my con- 
veyance. We have long been acquainted ; we have long been 
friends. You have acted as my agent much to my satisfae- 
tion; and I ever reposed the fullest confidence in your honor 
and integrity. Under these circumstances, it would give me 
great pain if any misunderstanding should arise between us; 
and I cannot help thinking that, on due consideration, you will 
change your course, and pay the bonds assigned ‘Talbott, 
which was done under very peculiar circumstances, and may 
have placed that gentleman in a very disagreeable situation 
respecting them. Iam, dear Sir, your most obedient servant, 
Rosertr Patron.” 


On the 7th of July, 1820, Patton bronght a suit against 
Taylor upon the bonds, in the Cireuit Court of the United 
States for Kentucky, and at November term, 1820, obtained 
judgment by default. 

At the same term, viz. November, 1820, Taylor filed his 
bill on the equity side of the court, reciting the purchase and 
continuing thus : — 

‘And at the time of the purchase aforesaid, and the execu- 
tion of the said promissory notes, your orator entertained no 
doubt that the said Patton had a good title to the said land, 
and was enabled to convey the same to your orator ; but now, 
so it is, may it please your honors, yeur orator has since dis- 
covered that the said Patton has no title for the said land from 
the said Southcombe, who is dead, and whose heirs are un- 
known to your orator. That the said Patton has nevertheless 
commenced actions on the said notes, on the common law side 
of this court. And your orator, being unable to make defence 
at law, the said Patton has recovered judgments on the said 
notes. Your orator annexes hereto, asa part of this bill, a 
letter from the said Patton, acknowledging his defective title to 
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the said land. That your orator has already made sundry pay- 
ments on account of said notes. And he apprehends that the 
said Patton will proceed to enforce payment of the residue, 
unless prevented by the interposition of this honorable court, 
which would be contrary to equity. In tender consideration 
whereof,” &c., &c. 

The bill then prayed for an injunction, which was granted. 

In December, 1822, Patton filed his answer, admitting he 
had no legal title to the land, but insisting that he had bought 
it from Southeombe, and paid him for it on a final settlement 
of their affairs; that he had a power of attorney from South- 
combe to sell it, which he did not act upon, owing to South- 
combe’s death; that he took possession of the land more than 
twenty years past, paid the taxes regularly, till he sold to 
Taylor, who entered and has held the possession ever since, 
and has sold part of the land; that Taylor was for years his 
agent to pay taxes on his lands in Kentucky, knew his titles 
generally, and particularly the defect of the title to this land, 
and bought relying upon his warranty; and that the posses- 
sion under him prevented any reasonable apprehension from 
adverse claims. ‘The answer further alleged, that, having re- 
ceived a payment of part of the first note on the Ist of July, 
1819, the defendant thereupon, with the consent and in the 
presence of Taylor, assigned the notes to T. F. Talbott, to be 
applied in payment of a debt held by Witherspoon, and relies 
that the assignment prevents a cancelment of the notes. 

At the May term, 1823, Taylor filed an amended bill, 
charging that the purchase was by letter; that Patton had 
become insolvent, having been at the time of sale a man of 
wealth; and exhibiting copies of three letters addressed by 
him to Patton of the 20th January, 1818, 23d October, 1819, 
and 29th February, 1820, and calling upon Patton to produce 
the originals or to admit the copies to be correct, and to show 
what evidence he had of a conveyance from Southeombe. 

Robert Patton having died, Taylor, in November, 1829, 
filed a bill of revivor against Hugh M. Patton and others, his 
children and heirs at law, alleging that their ancestor died 
insolvent and intestate, and that no administration had been 
granted upon his estate. 

The heirs of Robert Patton answered in July, 1844, and 
stated that they knew nothing of the contract between ‘laylor 
and their father; and that they adopted the answer of the 
latter. Hugh M. Patton stated, that, as the agent of his father, 
he went to Kentucky to pay off a decree, which had been ob- 
tained by Bledsoe’s heirs, and assigned to Talbott, an attorney 
at law, in satisfaction of a debt to Witherspoon and Muirhead ; 
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that he received from Tayler $600 on the first note, and 
then drew upon him, in favor of ‘Talbott, a draft, which he 
would not accept; and that he afterwards assigned the notes 
to Talbott, without having heard of any objection by Taylor 
to the title of the land. And in conclusion, the heirs all say 
that they cannot exhibit the originals of the letters shown by 
Taylor; nor have they any testimony, written or other, to shew 
in what manner their father derived his title from Southcombe, 
other than he states in his answer. 

In November, 1844, Hugh M. Patton appeared in the suit as 
administrator of his father, and adopted the answer already 
filed as his response in that character. 

In May, 1845, the cause came on for hearing, a general repli- 
cation having been filed. 

On the opening of the cause, the complainant moved the 
court to reject and suppress the deposition of Theodore F. 
Talbott, taken and filed on the part of the defendants, and 
when it was offered on their part for proof, objected to its being 
read, on the ground that the witness was, when he deposed, 
interested in the event of the suit against him, the com- 
plainant, and with the defendants ; and, for proof of his ground 
of objection, relied on the matter stated by the witness him- 
self, in his deposition, and read the bond of the witness, as the 
surety of the defendants’ intestate and ancestor, for costs, in 
his action at law against the complainant, wherein the judg- 
ment herein enjoined was recovered by default; and also read 
the assignment to the witness of one of the promissory notes 
of the complainant, the one payable on the 30th of January, 
1820, on which the judgment enjoined was rendered in these 
words : — 


“ For value received, I assign the within note to Theodore 
F. Talbott. Rosert Patton, 
By Hvueu M. Parron, his attorney in fact. 
July 1st, 1819.” 


But the decision of the matter not having been insisted on, 
it was reserved for discussion, with the merits of the cause. 
Whereupon, the complainant read the depositions of Matthew 
T. Scott, Patterson Bayne, and James E. Davis, for proof that 
the witness was not credible, in case of the decision of the 
court that he is competent to testify. Whereupon the cause 
progressed, and this matter having been therein fully discussed, 
and the court now sufficiently advised thereof, it seems to the 
court that the deposition of Talbott, on the grounds of objec- 
tions by the complainant, and because the matters stated as 
facts by the witness, neither of themselves, nor in connection 
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with the other proofs, are in any way material in the cause, 
ought to be rejected and disregarded. But in order that, on 
any revision of the decree which shall be rendered, the defend- 
ants may have the benefit of the matters stated in the deposi- 
tion, if worth to them any thing, and the witness is competent, 
whilst the complainant has the benefit of his objections to the 
competency of the witness, or of his proofs to establish that he 
is not credible, the depositions are all allowed and read, subject 
to the above objections, and so retained in the record, to be re- 
spectively good for what they are worth, or held for naught, 
according to the law of the case. 

On the 13th of May, 1845, the Circuit Court decreed a per- 
petual injunction against Patton, rescinded the sale and convey- 
ance of the land, and gave directions for placing the parties in 
the condition they were in at the time of the contract. 

From this decree the heirs of Patton appealed to this court. 


The cause was argued by Mr. A. H. Lawrence and C. S. 
Morehead, with whom was Mr. Badger, for the appellants, and 
by Mr. Loughborough and Mr. Underwood, with whom was 
Mr. Ewing, for the appellees. 


The argument on the part of the appellants was as follows : — 


This is a bill for the rescission of an executed contract for 
the sale of land, on the ground of defect of title and the insol- 
vency of the vendor. No mistake, no fraud, no misrepresenta- 
tion being set forth as the grounds of equitable interference ; 
but the facts that the complainant had received a defective title 
with warranty, not knowing of the defect, and that the war- 
rantor had since become insolvent, are relied on as the reasons 
for the interposition of a court of equity. 

I. The first position which the counsel for the plaintiffs in 
error take is, that there are not set forth in the original and 
amended bill sufficient legal grounds to rescind an executed 
contract ; and that, if every allegation therein had been admit- 
ted by the defendant, the court could not properly have decreed 
according to the prayer of the complainant. 

Il. The second position is, that the important allegations in 
the bill, though they should in themselves be deemed sufficient 
in law, have neither been admitted nor sustained by proof. 

The first proposition, then, is, that there are not sufficient 
grounds set forth in the bill and its amendment for the rescis- 
sion of an executed contract, even if all the allegations had been 
admitted in the answer. 

What are those allegations? Why, that the complainant, 
Taylor, purchased from Patton, the defendant, 2,000 acres of 
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land for $5,000, for which he gave two several promissory 





notes. That Patton executed a conveyance to complainant for 
said land, with a covenant of general warranty. ‘That at the 
time of said purchase, complainant “ entertained no doubt that 
the said Patton had a good title to the said land.”’ That com- 
plainant has since discovered that the said Patton has no title 
to the said land, and that defendant has nevertheless commenc- 
ed actions on the said notes; and that, at the time of said pur- 
chase, defendant was supposed to be a man of opulence, but has 
since become insolvent. This embraces every material aver- 
ment of the bill and amendment. A purchase, conveyance 
with general warranty, defect of title, ignorance on the part of 
the vendee of such defect, and the insolvency of the vendor, 
compose the gravamen of the complainant’s allegations. ‘There 
is no charge, either technically or substantially, of fraud, arti- 
fice, misrepresentation, or circumvention of any sort, actual or 
constructive. 

In discussing the legal sufficiency of this bill, we leave out 
of view all of the cases cited in the printed brief on the other 
side, in which misrepresenitation, or fraudulent concealment, or 
fraud of any kind, formed an element. For the present we 
take the bill as it is. 

The decisions (and we quote, more especially, those in Ken- 
tucky) may be reduced to the following heads, as to the rescis- 
sion of contracts in the absence of fraud : — 

Ist. Where the contract is executory, the vendee may, under 
circumstances, obtain a rescission, if the vendor has no title. 
Miller v. Long, 3 Marsh. 326; Cummins v. Boyle, 1 J. J. 
Marsh. 481; Gale v. Conn, 3 J. J. Marsh. 540; Payne v. Ca- 
bell, 7 Monr. 202; Waggener v. Waggener, 3 Monr. 556. 

2d. Where the contract is executed by conveyance, with 
warranty of title, there can be no rescission in any case that 
has not been tainted by fraud. Simpson v. Hawkins, 1 Dana, 
305; 1 J. J. Marsh. 481; Gale v. Conn, 3 J. J. Marsh. 540; 
Wiley v. Fitzpatrick, 3 J. J. Marsh. 583; Campbell v. Whit- 
tingham, 5 J. J. Marsh. 100; 7 Monr. 202; Thompson v. Jack- 
son, 3 Rand. 504. 

3d. There is no relief in equity, by injunction or otherwise, 
where the contract has been executed by conveyance with war- 
ranty, and the vendee let into possession, unless the warranty 
has been broken, and an eviction taken place. Simpson v. 
Hawkins, | Dana, 305, 328; Rawlins v. Timberlake, 6 Monr. 
232; Taylor v. Lyon, 2 Dana, 278; Luckett v. Triplett’s 
Adm’r, 2 B. Monr. 40; Bumpus v. Platner, 1 Johns. Ch. 218; 


Abbot v. Allen, 2 Johns. Ch. 523; Edwards v. Morris, 1 Ohio, 
532. 
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Ath. There may be relief in equity of some sort, as by ar- 
resting the payment of the purchase-money, or a part thereof, 
in case of eviction and the insolvency of the warrantor, or the 
appropriation of the purchase-money to remove an incum- 
branee. where the warrantor is insolvent and unable to remove 
it, but not a rescission of the contract. Morrison’s Adm’r v. 
Beckwith, 4 Monr. 75; Rawlins v. Timberlake, 6 Monr. 232; 
Simpson v. Hawkins, 1 Dana, 305; 2 Dana, 278, 279; 2 B. 
Monr. 40. 

5th. Possession taken generally amounts to a waiver of the 
ordinary equitable right of objection to the title. Caleraft v. 
Roebuck, 1 Ves. jr. 226; Burrough v. Oakley, 3 Swanst. 168; 
Fleetwood v. Green, 15 Ves. jr. 594; Margravine v. Noel, 1 
Mad. 316; Burnell v. Brown, 1 Jac. & Walk. 173; Fluyder v. 
Cocker, 12 Ves. jr. 26. 

II. But suppose we are wrong in this view of the case, still 
it is contended that the essential allegations in the bill have 
neither been admitted nor proved; or, in other words, that, 
upon the pleadings and proof, the complainant was not entitled 
to the relief sought. 

A preliminary inquiry of importance arises as to the admissi- 
bility and effect of the letters contained in the record. 

The only letters alleged to have passed between Patton and 
Taylor, which have been so proved as to make them legal evi- 
dence against the defendant, are those marked A and B, on 
pages 32 and 33 of the record. The letter in Patton’s name, 
which is made an exhibit in the ease, and is found on page 4 
of the record, is not proved to have been written by Patton; 
and the letters from Taylor, alleged copies of which are filed as 
exhibits with the amended bill, and are found on pages 8, 9, 
10, and 11 of the record, are not proved either to have been 
writteu or received. ‘They are, conseqnently, not evidence in 
the case. ‘hey are not admitted in the answer to the amend- 
ed bill, and are consejuently denied, and are no proof against 
the defendant, though (being allegations of the complainant) 
they are evidence in his favor. 2 Dan. Ch. Pr. 974-976; 
Young v. Grundy, 6 Cranch, 51. 

If we are right in this, then the complainant’s case is stripped 
of every vestige of support from evidence as to the essential al- 
legations of the bill. 

But we go further, and assert, that if these letters were all 
proved, as alleged, the case of the complainant would not be 
materially changed. 

How would the case then stand upon the pleadings and 
proof? The vital allegation in the bill is, that, at the time of 
the purchase, complainant “ entertained no doubt that Patton 

















144 SUPREME COURT. 





Patton et al. v. Taylor et al. 








had a good title to said land,” but has since discovered that he 
had none, &c. (Record, p. 3.) 

The answer (p. 6) denies the allegation of ignorance of the 
defect on the part of the complainant, and avers, on the con- 
trary, that he was his (Patton’s) agent for many years; well 
knew the nature of his titles in general, and well knew the title 
to these 2,000 acres in particular ; and was well apprised of the 
defective link in the chain of title thereto ; and accepted a deed 
with general warranty, relying on the warranty, &c. 

Here, then, the parties are at issue. The complainant al- 
leges that he was ignorant of any defect in the defendant’s 
title, and the defendant positively denies that allegation. Has 
the complainant proved it, even admitting all the letters in the 
record to be properly in the case: We think that not only has 
he failed to prove the allegation, but that the evidence in the 
ease fully sustains the denial. 

There is not one scintilla of direct evidence that the com- 
plainant made this purchase in ignorance of the title. And the 
only indirect or circumstantial evidence of that fact is, the 
general presumption that a man would not buy a defective 
title, knowing it to be so, and the literal construction of a letter 
of the 13th July, 1818. (Record, p. 32.) 

That letter is not (like the others) an exhibit in the case, but 
is introduced on proof of handwriting. It is relied on in the 
brief on the other side as the main prop of the complainant’s 
case. An interpretation is given to it entirely different from 
that which we shall hereafter show properly belongs to it; 
but take it as the other side understand it, and does it support 
the allegation in the bill, that Taylor was ignorant of the state 
of Patton’s title? What is their interpretation of it? Why, 
they make it amount to a misrepresentation by Patton to 'Tay- 
lor respecting the title ; they make it amount to an assertion 
that he (Patton) had a conveyance of the land to himself. 
Now, suppose the letter does amount to a misrepresentation of 
the title (which we deny), does that prove ‘Taylor’s ignorance 
of the real state of the title at the time of the purchase? We 
think not, for two reasons : — 

Ist. That there is no logical or legal connection between the 
falsehood of one party and the belief of the other party in that 
falsehood. It is a non sequitur, as well in law as in morals, 
that a man must be ignorant of the truth because another man 
has uttered an untruth in his presence. 

2d. Because this letter was written six months after the time 
when the bargain was concluded by the acceptance of Patton’s 
previous offer. 

The amended ‘bill alleges (Record, p. 8) that the complainant 
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agreed to che pure bene by a letter dated 30th January, 1818, 
and exhibits a copy of the letter; and yet the brief on the other 
side asserts that it was the Lesher of the 13th of July, 1818, 
which induced Taylor to make the purchase, which ‘Taylor 
himself says he had made by letter the January previous, and 
produces the letter to prove it. 

It is manifest, then, that the complainant has utterly failed 
to prove the most important allegation in his bill. 

Having thus shown that the complainant’s s case, as set forth 
in his bill, is not sufficient in law for the rescission of an exe- 
cuted contract, and that, if it were, it is not supported by requi- 
site proof, we would now ask the attention of the court to a 
position taken by the other side, in the printed brief, though 
not disclosed by the pleadings. 

It is, that the proof presents a clear case of actual fraud, such 
as courts of equity have always recognized as sufficient in it- 
self for the setting aside of any contract. 

To this view of the ease we have several answers, either of 
which in itself would be sufficient : — 

Ist. Fraud is not alleged in the bill, either formally or in 
substance ; and, consequently, if it should be proved, cannot be 
made the ground ef a deeree. It should have been put in issue 
by the pleadings. Vattier v. Hinde, 7 Pet. 282; Boone v. 
Chiles, 10 Pet. 177; Bein v. Heath, 6 How. 241; also, 3 3 Rand. 
507; 5 Johns. Ch. 82, 83; 11 Ves. 239 

2d. There is nothing proved which isa sufficient ground for 
the cancelling of an executed contract, even admitting all the 
letters to be properly in the case. 

We take the law as it is laid down by this court in Smith v. 
Richards, : Pet. 36, adopting the views of Justice Story in 1 
Ry. Jur., $$ 200, 202. That a misrepresentation, in order to 
canes | a ined relievable in equity, must be of something 
material. constituting an inducement or motive to the act or 
omission of the other, and by which he is actually misled to 
his injury; and it must be of something in which the other 
party places a known trust and confidence in the other, and 
not equally open to both parties for examination and inquiry. 

Let us apply this doctrine to the facts in this case. 

The only representation of any sort, as to title on the part 
of Patton, to be found in the whole record, is the letter of July 
13th, 1818. 


In this letter Patton says: —“* The land patents are in the 
name of Thos. Gaskins, for whose services the land was ren- 
dered, were by him to Wm. Forbes, and by him to 


Hicks & Campbell, of whom I received, and will give you 8 
deed, with a warranty, as soon as you reply to this letter.” 
VOL. VII. 13 
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On this letter Mr. Loughborough veline to make out his 
proof of fraud ; and in it (if anywhere) resides all the misrep- 
resentation to be found in the case. 

With regard to this letter, we would first remark, that the 
character and relation of the parties, and the circumstances of 
the case, go strongly to show that it never was intended by the 
writer, and was never understood by him to whom it was writ- 
ten, to convey the idea which a casual reading of it might con- 
vey toa stranger. ‘here were relations between these parties 
which rendered an indistinct allusion as intelligible as a labored 
explanation. ‘Taylor was the agent of Patton, who, in regard 
to these lands, was himself the agent of Southcombe, in whose 
name these lands had for years stood and been taxed, and in 
whose name Taylor himself had for years paid those taxes. 
Patton knew that Taylor was aware of Southcombe’s title, and 
yet he sets down and writes to Taylor a letter, which, if it 
meant what the other side suppose, he well knew Taylor would 
at once perceive to be false. If the expression “to Hicks & 
Campbell, of whom I received, and will give you a deed, with 
a warranty,’ means that Hicks & Campbell had conveyed this 
land to him in his own name, why, it was not only a falsehood, 
but the most idle of all falsehoods, because told to a man who 
he knew was perfectly aware of the intermediate title of South- 
combe. ‘The parties to this transaction were no higglers for a 
bargain; they were men of character and standing ; they were 
men of sense. The construction, then, which would make a 
single expression in a hasty letter the ground of so serious an 
accusation against such a person should be an unavoidable con- 
struction. Such is not the case here. There is a plain and 
fair construction of this expression, which is consistent with 
the truth and the good faith of Patton. It is the literal mean- 
ing of the language. He did receive a deed from Hicks & 
Campbell, not in his own name, but in the name of his princi- 
pal, Southcombe , and he means exactly what he means in the 
letter found on the 4th page of the record, where he says, 
“and by Robert Campbell and Anne, his wife, conveyed to 
Thomas Southcombe ; which last deed is in my possession.” 

If, then, it had been his intention to deceive Taylor, would 
he not have said that he had a deed from Southcombe, rather 
than from Hicks & Campbell? How, then, was the matter to 
be explained?) Why, Patton was Southcombe’s agent, and 
Taylor knew it, with a full power of attorney to sell lands. 
As such agent, he had received a deed for Southcombe ; and, 
as such agent, he then had the power to give a deed. Had 
Southcombe lived, there would never have been any difficulty. 
But Southcombe having died, and of course the power of at- 
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torney having died with him, Patton, who had in the mean 
time bought the lands, and acquired an equitable title thereto, 
had not procured a legal title. 

There can be no doubt that this is the true explanation, from 
the character of the men and their relation to each other ; and 
there can be no doubt that it was so understood by them at the 
time, and afterwards, inasmuch as Taylor never once alludes to 
any misrepresentation in this letter; never speaks of any in- 
consistency between the letter and Patton's statement of the 
chain of title in his letter of June 20th, 1820; takes no notice 
of any misrepresentation, either in his original or amended bill ; 
does not even make this letter an exhibit in the case; and al- 
ways speaks afterwards of Southcombe’s title as a matter well 
known to him. We think, therefore, that we are justified in 
asserting that the construction now put by counsel upon that 
letter was not that which the parties put upon it. 

But if an unfavorable construction of this letter is insisted 
on (as it doubtless will be), then we say that Taylor was not 
misled or deceived by it. It stated what he knew to be false. 
It gave a chain of title without embracing Southcombe’s title 
at all, and yet Taylor had the best reason in the world for 
knowing that Southcombe had until recently, and for years, 
been the owner of the land in controversy. 

Taylor, in his letter dated October 23d, 1819, says, — “ The 
land is listed on the auditor’s books for taxes in the name of 
Thomas Southcombe, and for a number of years I have paid 
the taxes in his name for you.” 

Also, in his letter of February 29th, 1820, he says, —‘“ I 
wrote you from Newport, Ky., last fall, requesting information 
whether the conveyances had been regular from the original 
patentee, Thos. Gaskins, for the two thousand acres of land 
sold me by you, &c., and which I understood you purchased 
of Thomas Southeombe,” &c. 

And the deposition of Winston says “¥ in 1815, “I was 
requested to visit said lands by General James Taylor, who 
acted as agent for Robert Patton, of Fredericksburg, Virginia, 
who was agent for Thomas Southcombe.” 

Taylor then knew that Patton had not, in his own name, 
received a deed from Hicks & Campbell, but that, if he had any 
ralid conveyance at all, it must have been from Southcombe. 

And further, if the letter of July 13th, 1818, contained a 
downright misrepresentation, still it did not lead to, nor form 
any inducement to, the contract sought to be cancelled. 

We have already referred to the allegation in the amended 
bill, commencing as follows: —“Your orator further shows, 
that the contract for the purchase of the land from the defend- 
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ant was made between the parties by letters; your orator agree- 
ing to the purchase by a letter, under date of January 30th, 1818 
addressed to the defendant at Fredericksburg.” Here. then. 
the complainant himself avers that he had agreed to the con- 
tract six months prior to this letter of July 13th, ISIS. Ad- 
mitting, then, that this letter of July 13th contained a down- 
right falsehood, and admitting that at the time Taylor believed 
it, still it did not lead to the contract; it did not form an in- 
ducement on Taylor’s part to that contract, and can therefore 
have no weight with the court upon the question of rescinding 
that contract. : 

But it is further maintained, that Taylor has an indefeasible 
title, by twenty years’ adverse possession. 

Taylor received legal possession of the land with his deed, 
which bears date September 3d, IS18, and has never been dis- 
turbed in his possession up to the day of trial. 

In an analogous ease, Jarboe +. MeAfee’s Heirs, 7 B. Monr. 
282, the following language is used : — “ In the duration of the 
possession, it ought to be brought up to the time of trial, and 
not to be made stop at the commencement of the suit.” The 
possession of the vendee up to that period inures to the benefit 
of, and goes to strengthen, his vemlor’s title. See Voorhies v. 
White’s Heirs, 2 A. K. Marsh. 28; Coussmaker v. Sewall, 2 
Sug. App. 336. 

The sale of a portion of the land, for the direet tax, and the 
marshal’s deed to McLean, can present no difficulty in the case. 
It shows on its face that the land was sold as the property of 
Gaskins, the patentee, when all parties agree, and the record 
shows, that it was then the property of Southcombe, entered in 
his name, and the taxes paid for him by ‘Taylor himself. 

If this were not the case, it is not shown that the requisi- 
tions of the law were complied with by the marshal, and the 
law is well settled that no presumption is indulged in favor of 
such a deed. See Taylor's Heirs v. Whiting, 2 B. Monr. 269- 
272; 9 Cranch, 69; 3 Cond. Rep. 271-274; ib. 395. 

In the case of lands sold for the non-payment of taxes, the 
narshal’s deed is not even primd facie evidence that the pre- 
requisites of the law have been complied with; but the party 
claiming under it must show positively that e* have been 
complied with. Williams v. Peyton, 4 Wheat. 7 

The case thus far has been discussed wien. reference to 
the assignment of the notes upon which the judgment enjoined 
was obtained, or to the controverted deposition of Talbott. 

The deposition of Talbott states that the notes were trans- 
ferred to him for the benefit of Witherspoon and Muirhead, and 
that ‘Taylor had notice of and assented to the assignment. 
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Is Talbott a competent witness? 
Ist. He held the notes of Taylor as a mere trustee, to be 
applied, when collected, to the extinguishment of a debt due 
Witherspoon and Muirhead. They were assigned to him for 
that purpose only. ‘That a trustee is a competent witness, see 
1 Starkie on Ev. 168; 6 Binney, 481; 1 Rand. 219; 2 ib. 
563; Doug. 1389; 4 Burr. 2254; 1 P. Wms. 287; 3 Atkins. 
604; 13 Mass. 61. 

2d. Without any contract whatever, he states that he ex- 
pected to charge five per cent. commission whenever he should 
collect the debt of his clients. This has never been held a dis- 
qualification of itsel€ alone. An agreement for a sum contin- 
gent on success might perhaps affect his competency. 

3d. Talbott executed a bond, as surety for Patton, to pay 
the costs in the action at law against Taylor. The condition 
of that bond was, that it was to be void if Patton or Talbott 
should pay ‘all cost, that may be incurred in said suit, or with 
which he may become legally chargeable.” 

The common law suit having been decided in favor of Pat- 
ton, Talbott did not become legally chargeable with any costs 
to Taylor; and the result of the present suit cannot, in any 
manner, change his liability. The costs against Taylor of the 
action at law may be perpetually enjoined, yet Talbott would 
be no further bound than if the injunction were dissolved. In 
either case, his liability on his bond would be precisely the 
same. It is not perceived, therefore, how his having executed 
this bond can affect his competency as a witness. 

But 'Talbott’s credibility has been assailed by depositions of 
three witnesses. 

Objection might be taken to the kind of evidence given to 
impeach the character of Talbott. But, allowing its admissi- 
bility for that purpose, we say that the testimony of Talbott is 
corroborated in its material statements. ‘The answer of Hugh 
M. Patton, so far as it goes, corroborates Talbott’s deposition. 

Talbott’s statement, also, that a receipt for $ 1,500 was writ- 
ten on the wrong note, which note was afterwards destroyed, 
and a new one written and dated on that day, is corroborated 
by the fact, that one of the notes in the record is dated as he 
says. 

The case, as the counsel for the appellants conceive, stands 
thus. The complainant in the court below files a bill in which 
he alleges that he had purchased from the defendant 2,000 
acres of land, and that he had received a deed, with a warranty, 
supposing the title of his vendor to be good. He alleges the 
subsequent insolvency of the vendor, the failure of the title, 


and prays that the contract may be annulled. The defendant 
13* 
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denies the allegation of the complainant's ignorance of the state 
of the title, which puts the complainant to the proof of the fact. 
For proof he offers copies of letters from himself to the defend- 
ant, which are not admitted by the answer, nor shown to have 
been ever received, and are therefore not evidence in the ease, 
He also offers, upon proof of handwriting, a letter written and 
dated six months after the time when he himself alleges the 
contract to have been coneluded, in proof of his ignorance of 
the state of the title at the conclusion of the contract, and of 
fraudulent misrepresentation on the part of the defendant. 
This constitutes the substance of the complainant’s case. 

For the appellants it is insisted, that whatever equity there 
is in the bill is sworn away by the answer; that the evidence 
offered, so far as it is admissible, is not pertinent to the point 
in issue, namely, the ignorance of complainant of the defect in 
title, or, if pertinent, does not establish that fact; and that as 
to the alleged fraudulent misrepresentation, (even if it amount- 
ed to such,) inasmuch as it was not put in issue by the plead- 
ings, did not mislead the complainant to his injury, was long 
subsequent to the date of the contract, and therefore formed no 
inducement to it, and was upon a subject equally open to both 
parties, it Was consequently not sufficient in law or equity to 
establish that fraud upon which an executed contract will be 
rescinded. 


The argument on the part of the appellees was as follows : — 

I. Before noticing the principal questions in the cause, the 
counsel for Taylor will ask the attention of the court to the 
objections, sustained by the Circuit Court, to the competency 
of ‘Talbott as a witness. 

1. His deposition states, that, as attorney for Witherspoon 
and Muirhead, he had obtained judgments against West, who 
assigned to him eight tenths of a decree of Bledsoe’s heirs 
against Patton, which he took as a security, and for the use of 
Witherspoon and Muirhead. That H. M. Patton, on his visit 
to Kentucky, in 1819, drew bills on his father, by which the 
means were raised to obtain the remaining two tenths of the 
decree ; and assigned to him, and placed in his hands, the two 
notes of Taylor, to be collected and applied in payment of the 
decree. 

Talbott, then, was the agent and attorney of Witherspoon 
and Muirhead for the collection of their claim against Patton 
on the decree, and he was the trustee of Patton to collect the 
amount due from Taylor, and apply it in discharge of the de- 
cree. He says the notes were assigned to him. They were 
assignable by the law of Kentucky, and the assignee has the 
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legal right of action. ‘The assignment of one of the notes 
appears in the record. 

Assuming his statement to be true, had he not such an 
interest in the subject as disqualified him? He holds and 
legally owns the debts which Taylor seeks to enjoin. He 
should have sued at law in his own name as assignee; and his 
use of the name of Patton as plaintiff was in some sense a 
fraud, to give the Circuit Court jurisdiction, or perhaps designed 
toenable him to be a witness. Had ‘Taylor appeared in the 
action at law, he might have successfully pleaded the assign- 
ment to ‘Talbott in bar. Neyfong v. Wells, Hardin, 562. 

May an assignee, by suing in the name of his assignor, 
make himself a competent witness? That he cannot was 
decided in Gallagher v. Milligan, 3 Pennsylv. 178; McKinley 
v. McGregor, 3 Whart. 399. "Talbott, the assignee, suing in 
the name of Patton, might have been attached for the costs. 
Ontario Bank v. Worthington, 12 Wendell, 597. 

2. But Talbott was not a trustee merely. He had a ma- 

terial interest to be promoted by the success of the party in 
whose behalf he testified. He says Patton and West are 
insolvent. ‘Then the debt due to Witherspoon and Muirhead 
can only be made out of Taylor. ‘True, the witness says he 
has no interest in the suit or its event, other than the com- 
pensation he may be entitled to for his services; and that he 
has no conditional or contingent fee depending on the re- 
covery. Yet, on cross-examination, it appears that, if he had 
received the money, he would have charged a commission on 
it of five per cent., and he yet expects to charge it when the 
money is collected. Such commission is not unreasonable ; 
and doubtless, if Talbott had received the money, he would 
have been permitted to retain it. Neither West nor Patton 
himself could interpose between him and Taylor, or the mar- 
shal, and prevent his receiving the debt, nor would there be 
any necessity for a prior engagement to enable Talbott to retain 
the commission. Then does not the witness testify in the 
view that, if the party producing him succeeds, he will get a 
fund out of which to retain a commission, and that, if he fails, 
it will be lost? A witness so situated was held incompetent, 
in Marland v. Jefferson, 2 Pick. 240; New York Slate Co. v. 
Osgood, 11 Mass. 60. 
3. T'albott gave bond, as the surety of Patton, to pay the 
costs of the action at law against Taylor. He was thereby 
rendered incompetent in that case. Chadwick v. Upton, 3 
Pick. 442; Jones v. Savage, 6 Wendell, 658; Miller v. Hen- 
shaw, 4 Dana, 333; Jack v. Carneal, 2 A. K. Marsh. 518; 
Brandigee v. Hale, 13 Johns. 125 
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The ultimate liability for these costs depends upon the 
result of this suit. If Taylor fails, he will have to pay all the 
costs at law. If he succeeds, 'Talbott will have to pay all that 
portion of them provided for in the bond. He has therefore 
the same disqualifying interest in this cause that he would 
have had in the action at law. He will gain or lose by the 
direct operation of the decree. 

II. But if Talbott can be heard as a witness, the attention 
of the court is asked to the depositions of Davis, Bayne, and 
Scott, which discredit him. 

II. The equity of Taylor cannot be affected by a transfer 
made without his knowledge. 

IV. But suppose Taylor was present at, or assented to, the 
assignment, is he thereby precluded from asserting his equity? 

V. The copies of Patton’s letters are evidence. 

(The argument upon these preliminary points is omitted. ) 

VI. We will now proceed to the questions arising upon the 
merits. 

In the first place, it will be observed that the treaty for the 
sale, and the sale itself, were wholly by letters between Tay- 
lor, at Newport, Kentucky, and Patton, in Fredericksburg, 
Virginia. ‘That between these parties there existed friendship, 
and an honorable confidence, and that Taylor was the agent to 
pay taxes on Patton’s lands in Kentucky. 

The land which was the subject of the sale is in Hopkins 
county, Ky., 200 miles from Taylor’s residence. Taylor had 
never seen it prior to the purchase, nor has he since, so far as 
appears in the case. 

The sale was first proposed by Patton. 

(The argument here reviewed the letters. ) 

The tenor of these letters leaves no room to doubt that Tay- 
lor was not hunting for objections to get clear of the contract, 
but the contrary ; though he had lost sales by not getting the 
title, he still desired to complete the bargain, and to perform it 
on his part. 

At last, on the 20th of June, 1820, Patton by letter con- 
fessed that he had no title, and falsified the representation in 
his letter of July 13th, 1818. He stated that Southcombe was 
the proprietor of the land by regular deeds from the grantee, 
that he was Southcombe’s agent, and had a power of attorney 
to sell the land, which died with Southcombe, and that he 
had settled Southcombe’s matters, and allowed him $2 per 
acre for the land. 

The letter does not make a case upon which Patton could 
in equity obtain the title. It does not state, nor does it any- 
where appear in the cause, that he had any writing from South- 
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combe, or that he had in fact paid him for the land. There 
is no proof on this point, neither has Patton or his heirs en- 
deavoured to get the title from Southcombe. 

VII. There is, then, in this case every fact necessary to 
entitle Taylor to the relief which the Circuit Court gave to 
him. He placed confidence in the statements of Patton. 
Patton knew that Taylor was about to purchase trusting to his 
assurance, and the most material point, of fact not opinion, 
inducing the purchase, the title of the vendor, was falsely 
represented by Patton. ‘Taylor had no means of knowing the 
truth, and Patton knew he had not, and knew also that, if he 
had, the confidence reposed in him would prevent a pursuit 
of them. It does seem that if there can be such a misrepre- 
sentation as will avoid a sale of land, it is the one in this 
ease, and, however honest in his intent Patton may have been, 
from the belief, (if he cherished it,) that the heirs of South- 
combe would not claim the land, his representation to Taylor 
that he had the title, being untrue, and necessarily known by 
him to be so, amounts to that actual fraud which all the 
authorities concur in stating to be suflicient to avoid the sale. 
1 Story’s Equity, $$ 200-202; Neville v. Wilkinson, 1 Bro. 
Ch. 546; Fulton v. Roosevelt, 5 Johns. Ch. 174. 

This court has rescinded sales of land made upon misrepre- 
sentation of title by the vendor. In Boyce’s [x’or v. Grundy, 
3 Pet. 210; a sale of land was set aside, at the instance of the 
vendee, on the ground of misrepresentation of title and quality, 
leading to the purchase ; and the court overruled the objection, 
too, that the powers of the Circuit Court sitting in chancery 
were, under the sixteenth section of the Judiciary Act, incom- 
petent to afford relief to the vendee, after judgment at law 
against him for the purchase-moncy. 

The case of the gold mine, Smith v. Richards, 13 Pet. 26, 
applies and enforces the principle, that a misrepresentation, 
whether fraudulent or by mistake, is a sufficient ground in 
equity to set aside any conveyance. 

Vill. This is the case of a purchase by a vendee who con- 
fided in a material and frandulent misrepresentation of his title 
by the vendor, and who did not discover the fraud until after 
the conveyance had been made, and after the vendor had be- 
come insolvent; and who, on these grounds, asks that he shall 
not be compelled to pay for what he has not obtained, and 
cannot obtain. 

Shall he be told that he must rely solely on the insolvent 
vendor’s warranty ? 

If the purchaser has dealt with his eyes open, and with a 
knowledge of the facts, — has obtained and yet peaceably enjoys 
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the possession,— he may have no right to anticipate his legal 
remedy upon the warranty to which he has fairly trusted. But 
it would be unjust to throw a party upon a warranty in a case 
where, from the fraud of the other party, he did not think he 
should ever have need to rest upon it. To hold him bound in 
such a case would be to make, not to enforce, a contract. The 
simple principle is, that the vendor shall not object to the 
claim of the vendee that which would not have existed but 
for his own fraud. Accordingly, it is held that, where there 
was fraud in the sale of land, the vendee may have relief in 
chancery, before eviction or disturbance. Butler’s note (332) to 
Co. Litt. 384; Edwards v. McLeay, Cooper's Cas. 308. 

In Kentucky it has always been held that a fraudulent mis- 
representation or concealment by the vendor respecting his 
title will entitle the vendee to relief in chancery, though he 
has a warranty. 

In Breckinridge v. Moore, 3 B. Monr. 635, the purchaser was 
relieved, on the ground of a misrepresentation by the vendor of 
his title. The rule laid down was, that the vendor was bound 
to disclose the defects in his title. 

In the late case of Vance v. House’s Heirs, 5 B. Monr., the 
settled doctrine of the court is stated to be, that the vendee in 
possession, and witha warranty, may have relief upon either of 
the grounds of fraud, insolvency, or non-residence of the vendor. 
No rescission was made in that case, because neither of these 
facts existed, and the vendee did not appear to be in any dan- 
ger of losing the land. 

So in Simpson v. Hawkins, 1 Dana, 303, the court recog- 
nized the rule, that for fraud the vendee may claim a rescis- 
sion. The majority of the court in that case refused to rescind, 
because there was no fraud; and the defect in the title was 
merely technical, — such as might never injure the vendee, and 
such as, from the facts of that case, he was presumed to have 
known. 

In this case, Taylor did not live in the county in which the 
land was, nor had he ever been there. The taxes had been 
paid on the land at the seat of government, as Southcombe’s. 
Patton assured him he had a chain of title and conveyances 
complete to himself. He had no opportunity of knowing that 
this was untrue. Patton knew this, and that as to the title 
Taylor would, as he did, repose upon his statements. Patton’s 
title, if he had one, would not necessarily appear upon record 
in the county in which the land was, even if Taylor had 
visited it. ‘The record of a deed is not necessary to its opera- 
tion ; the title passes by the delivery of the instrument, though 
creditors and purchasers may assail it, if not recorded. All 
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that Patton said in his letter of July, 1818, to Taylor may 
have been true, and yet no traces of the deed to him have been 
found on record in the county; and so, on the other hand, if 
Taylor had searched the records and found no deed to Patton, 
it would not thence follow that the latter had stated an un- 
truth. He was the agent of Patton, and between persons 
standing in the relation of principal and agent, the rules of 
equity require in their dealings the utmost degree of good faith. 
Story’s Ey. Jur. 224, and the cases there cited. It is obvious 
from the correspondence, that Patton knew the full extent of 
the confidence which ‘Taylor yielded to his assertions. 

But Taylor agreed to take the deed with the chain of Pat- 
ton’s title. He expected both. The letters prove beyond 
doubt, that Taylor looked to receive the chain of title with the 
deed. It was not sent, nor was Taylor informed where he 
could find it on record. But the deed which was sent con- 
tained a covenant that Patton would do any thing further ne- 
cessary to confirm the land to Taylor, — that he would furnish 
the conveyances wider which he held and sold. ‘Taylor ap- 
plied for these repeatedly by letters, and through H. M. Patton. 
They were never furnished, and neither Patton nor his heirs 
ever took any steps to get the title from the heirs of South- 
combe. 

But it would not be a sufficient answer, even if true in fact, 
that Taylor might, by inquiry, have discovered the misrepre- 
sentation. Equity will not tolerate a party to say to his ven- 
dee, “Though I have told you a falsehood as to the title, be- 
lieving which, you bought the land, still you ought not to 
have believed me; you should have suspected, not confided.” 
It would be a strange rule of equity, that would permit fraud 
to escape on such a ground. ‘True it is said, in some cases, 
that the assertion of a falsehood as to the quality of a thing 
which is present at the sale, and which the vendee sees or may 
see is false, shall give him no claim. And this because the 
law justly supposes he trusted to his own senses rather than to 
the statements of the other. But the principle does not apply 
where the thing sold is at a distance, and much less does it 
apply to statements about title. 

And a misrepresentation of the title, though it be on record, 
isa frand that will entitle the vendee to a rescission, even if 
he has a warranty, and is in possession. Young v. Hopkins, 
6 Monr. 23. In this case the court said, — “It is in effect 
assumed by the court below that, the title-deeds being matter 
of record, Young was bound to look into them, and must be 
presumed to have seen them, as he took a deed for the lot. If 
this is to excuse from the effect of false representations with 
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regard to , title, it would obviate the consequences of fraud in 
nearly all landed controversies, as all our titles are matters of 
record. Indeed, men prudent and cautious will examine them 
before they purchase, as the title papers are the safest guide. 
3ut we know that, in many cases, the credulous and confiding 
dealers do not do so, but act on seeing how the possession is 
held, and the representations of the vendor. If these repre- 
sentations are false, the maker of them is, in such case, re- 
sponsible.” 

And in Campbell v. Whittingham, 5 J. J. Marsh. 100, the court 
said, — ‘* Had the nature of Campbell's title to the lot purchased 
by Whittingham and Peters been fraudulently concealed, or 
had he made fraudulent representations on that subject, by 
which the purchasers were seduced into the contract, and 
induced to accept an insuflicient title, it would have presented 
a clear case for rescission, notwithstanding the title and the 
encumbrances on the lot might have been matters of re cord ; 
for it does not present a satisfactory defence to an alleg gation 
of fraud in the sale of land as to the title, to show that the 
conveyance had been recorded, whereby the vendee might, 
with proper diligence, have discovered the defect complained 
of, and respecting which the fraud was practised.” In_ this 
case, the vendee was in possession under a deed with covenants 
of seizin and of warranty, and the rescission was because of 
the failure of the vendor to disclose an encumbrance existing 
by matter of record, in the county in which the parties and the 
land were. These are the principles of the law applicable to 
sales of land, in the State from which this cause came. 

The principle of equity is happily expressed by the late 
chief justice of this court, in the case of Garnett v. Macon, 
2 Brock. 250, in these words: — * Although IT am entirely sat- 
isfied that there is no moral taint in this gato that the 
omission to give notice of Campbell’s debt was not con- 
cealment to which blame, in a moral point of view, can be 
attached ; yet a court of equity considers the vendor as respon- 
sible for the title he sells, and as bound to inform himself of its 
defects. ‘The purchaser in making a contract may be excused 
for relying on the assurance of the vendor, implied in the 
transaction itself, that he can perform his agreement.”’ 

1X. It is shown on all sides that Patton, who was esteemed 
wealthy when the sale was made, became hopelessly insolvent, 
and so died. This fact has always been held suflicient to 
enjoin the collection of the purchase-money where there is a 
defect of title, even in cases free from fraud. The purchaser 
who is in danger of losing his land shall not be thrown upon 
the warranty of an insolvent vendor. Simpson v. Hawkins, 1 
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Dana, 303. The attention of the court is asked to the remark 
upon this point of Judge Nicholas, at page 318. 

In Morrison’s Adm’r v. Beckwith, 4 Monr. 73, the vendor’s 
insolvency was made the ground of an injunction. 

And where relief by injunction has been refused to the ven- 
dee (as in the cases in 7 Monr. 198; 3 J. J. Marsh. 584; 2 Br 
Monr. 40), it was upon the ground that insolvency was not 
proved as alleged, not in fact existing. In all these and other 
eases, the rule in case of insolvency was recognized. 

(The rest of the argument is omitted. ) 


Mr. Justice NELSON delivered the opinion of the court. 

This is an appeal from the Circuit Court of the United States 
held in and for the District of Kentucky, by the district judge. 

Taylor, the complainant below, filed a bill against Robert 
Patton, the intestate aud ancestor of the defendants, praying 
relief against two judgments recovered against him at law, 
upon securities given for the purchase-money of two thousand 
acres of land situate in the State of Kentucky, and sold and 
conveyed by the latter to the former. The bill was filed at 
the November term, in the year 1820; and the suit has been 
pending ever since. The sale and conveyance of the land 
took place September 3d, 1818, the consideration being $ 5,000, 
payable one half on the 30th of January, 1819, and the other 
in one year thereafter. The deed contained covenants for 
further assurance, and of warranty, and the grantee entered 
into possession of the premises, and has held it ever since. 

The only allegations in the bill upon which the complainant 
relied for staying the collection of the judgments, and setting 
aside the sale and conveyance, are, that the said Patton had no 
title to the land at the time of the purchase, nor since; and 
that he had become insolvent, and possessed no personal re- 
sponsibility. 

The defendant admits, in his answer, that he had no legal 
title. and that it was, at the time, in the heirs of one Thomas 
Southcombe, but insists that he had purchased the land of 
Southcombe, had paid for it, and had been in the peaceable 
possession of the same, and paid the taxes thereon, for more 
than twenty years, and until the time of the sale; and that 
the complainant well knew the nature and condition of the 
title at the time of the purchase, and the taking of the deed. 

The answer also sets up an assignment of the securities 
taken for the purchase-money, from the defendant to Wither- 
spoon and Muirhead, in payment of a decree in chancery which 
they held against him; that it was made in the presence, and 
with the knowledge and consent, of the complainant, and that 
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the suits were brought, and the judgments in question recov- 
ered, by them and for their benefit. 

On the death of Robert Patton, the complainant revived the 
suit against his heirs and personal representatives, on the 13th 
of November, 1829. The answer to this bill, which relies 
Ymainly upon the facts set forth in the previous answer of Patton, 
was put in and filed in July, 1844. 

The cause was heard on the pleadings and proofs on the 
13th of May, 1845, and thereupon it was adjudged and decreed 
by the court, that the contract entered into between the com- 
plamant and Robert Patton, for the purchase and sale of the 
land for the sum of $ 5,000, as set forth in the bill and admitted 
in the answer, be rescinded and annulled; that the judgments 
recovered at law for the purchase-money be perpetually enjoin- 
ed; and that the deed of the 3d of September, 1818, be can- 
celled and held for naught. 

The decree then provides for the repayment by the heirs of 
Patton of such portions of the purchase-money as had been paid 
by Taylor, after deducting the rents and profits which he may 
have received from the premises, over and above expenditures 
for necessary repairs and improvements; and on such repay- 
ment, the possession is ordered to be delivered up to the heirs, 
and a reconveyance to be made by the complainant to them, 
with a covenant against his own aets affecting the title ; and 
also providing that the heirs shall hold the lands in trust for the 
benefit of Witherspoon and Muirhead, the assignees and owners 
of the judgments at law. 

The cause is then referred to the master, to take and state an 
account of the rents and profits, improvements, &c., upon the 
principles settled, and to report to the court. 

There is some evidence in the case tending to prove that 
the defendant, Robert Patton, represented to the complainant 
during the negotiation between them for the sale and purchase 
of the lands in question, that he held at the time the legal 
title ; and that the complainant had reason to believe that he 
would be invested with it by the conveyance of the 3d of Sep- 
tember, 1818. 

The circumstances, however, that Taylor was, at the time, and 
for several years before had been, the general agent of Patton in 
Kentucky to take charge of his lands in that State, including 
the premises in question, to pay the taxes, and negotiate sales 
to purchasers, lead to the conclusion, that he must himself 
have had some knowledge of the title, and that he was 
willing to risk it, on receiving a warranty deed from Patton, 
who was supposed to be a man of wealth. Where the truth 
of this matter lies, it is not material to inquire; for no such 








3th 
lies 
on, 








JANUARY TERM, 1849. 159 





———————— 


Patton et. al. v. Taylor et al. 





question is made on the pleadings, or was involved at the hear- 
ing. It is not surprising, therefore, that the proofs in respect 
to it to be found on the record are vague and unsatisfactory ; 
as, probably, the attention of neither party was particularly 
drawn to it. Indeed, it could not consistently have been, as 
the charge of fraud or misrepresentation is not to be found in 
the bill as originally drawn, nor in the amended bill filed some 
two years and a half afterwards. Nor is it made in the bill 
of revivor, which was filed as late as November, 1829. 

The relief prayed for is put, both in the original and amend- 
ed bills, entirely upon the defect of legal title in Patton at the 
time of the conveyance, and in connection with this, his subse- 
quent insolvency; and unless this ground alone is sufficient to 
sustain it, the decree of the court below cannot be upheld. And 
that it is not, we need only refer to the authorities on the sub- 
ject. Bumpus v. Platner, 1 Johns. Ch. 213-218; Abbot v. 
Allen, 2 ib. 519; Gouverneur v. Elmendorf, 5 ib. 79; Simp- 
son v. Hawkins, 1 Dana, 305, 308, 312 ; James v. Mc Kernon, 
6 Johns. 543. 

These cases will show that a purchaser, in the undisturbed 
possession of the land, will not be relieved against the payment 
of the purchase-money on the mere ground of defect of title, 
there being no fraud or misrepresentation; and that, in such a 
ease, he must seek his remedy at law on the covenants in his 
deed. That if there is no fraud, and no covenants to secure 
the title, he is without remedy; as the vendor, selling in good 
faith, is not responsible for the goodness of his title, beyond the 
extent of his covenants in the deed. And further, that relief 
will not be afforded, even on the ground of fraud, unless it be 
made a distinct allegation in the bill, so that it may be put in 
issue by the pleadings. 

It follows that the court below erred, and that the decree 
should be reversed, and the bill dismissed. 

There is another point in the case in respect to which we 
think the court also erred, and which we will for a moment 
notice, namely, the rejection of the deposition of Talbott offer- 
ed in evidence by the defendants below. The deposition tend- 
ed to prove that the notes given for the purchase-money had 
been assigned and transferred by Patton to Witherspoon and 
Muirhead, his creditors, with the knowledge and assent of 'Tay- 
lor, in consideration of which the creditors agreed to postpone 
the payment of the demand against Patton. Talbott was re- 
jected on the ground of interest, as it appeared upon the face of 
his own deposition, —1. as surety for Patton in the suit at 
law ; and, 2. as assignee of the notes for the benefit of With- 
erspoon and Muirhead. 

In answer to the first ground, it is sufficient to say, that 











160 SUPREME COURT. 





Fourniquet et al. v. Perkins. 





judgments had been recovered by default in the suits at law in 
favor of Patton. And to the second, that, according to the de- 
position, Talbott had no interest whatever in the result of the 
suit. He held the notes as a naked trustee, the proceeds of 
which, when collected, were to be applied to the payment of 
the debt of Witherspoon and Muirhead, his clients. He had no 
charge upon the fund, by any agreement or understanding with 
Patton, or his clients, for costs or commissions, as attorney or 
otherwise, that would make him an interested witness. ‘There 
was no foundation, therefore, for the exclusion of his evidence. 
But it is unnecessary to pursue this inquiry, as the ground al- 
ready stated sutliciently disposes of the case. 
Decree below reversed, and bill dismissed, with costs. 


Order. 

This cause came on to be heard on the transcript of the 
record from the Cireuit Court of the United States for the Dis- 
trict of Kentucky, and was argued by counsel; on considera- 
tion whereof, it is now here ordered and decreed by this court, 
that the decree of the said Cireuit Court in this cause be and 
the same is hereby reversed, with costs, and that this cause be 
and the same is hereby remanded to the said Circuit Court, with 
directions to dismiss the bill of complainant, with costs. 








Epwarp P. Fovrniqvet anp Harriet Jane Fourntquet, nis WIFE, 
APPELLANTS, v. JOHN PERKINS. 


The jurisdiction of courts of probate in Lonisiana is confined to cases which seek an 
account and settlement of effects presumed to be held by the representative of a 
succession. It has not jurisdiction over cases of alleged fraud or waste, or embez- 
zlement of the estate. 

The District Courts are courts of general civil jurisdiction. 

Hence, where a petition was filed in the Court of Probate against an administrator, 
praying that he might account and also be held liable for maleadministration and 
spoliation, it was proper to transfer the case for trial to the District Court. 

The judgment in the District Court, being generally for the defendant, must be sup- 

«posed to cover the whole case, and not to have rested upon only a branch of it, 
viz. a release which was pleaded by the defendant. 

Therefore, where a bill was filed in the Cireuit Court by the same petitioners against 
the same defendant, it was correct for that court to consider the question as res 
judicata, 

The Louisiana decisions upon the jurisdiction of the Probate and District Courts 
examined. 


Tis was an appeal from the Cireuit Court of the United 
States for the District of Louisiana. 

In the year 1818, Mary Bynum, the widow of Benjamin By- 
num deceased, was living in the parish of Concordia, State of 
Louisiana, with four children, of whom Harriet, the wife of the 
appellant, was one. 
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In August, 1818, Mrs. Bynum intermarried with John Per- 
kins, the present appellee. 

In August, 1824, Mrs. Perkins died. 

In March, 1827, Perkins filed two inventories and appraise- 
ments in the Parish Court ; one, of the estate of Benjamin By- 
num, deceased, amounting to $ 26,055, and the other of Mrs. 
Mary Perkins, deceased, amounting to $6,575. About the 
same time, Perkins was appointed administrator of the estate 
of Benjamin Bynum, and guardian of the infant children. 

In May, 1827, he filed an account, showing an administration 
of the estate as far back as 1817. The account was filed by 
him as erator ad bona aud tutor to the minor heirs. 

In 1834, after the marriage of Harriet with Fourniquet (the 
present appellants), Perkins stated his account as guardian of 
Harriet Bynum separately, bringing her in debt to him 
$550.81, which sum Fourniquet paid by a check on the 
Planters’ Bank. The following receipt was also subsequently 
given to Perkins by Fourniquet and wife :— 

“ Received, Natchez, May 27th, 1834, of John Perkins, in 
settlement of an account, debts due, and demands, whatsoever, 
to the present day, one hundred dollars in full; having, on a 
previous occasion, received from him, as guardian of my wife, 
Mrs. Harriet Fourniquet, late Miss Bynum, all the estate, por- 
tion, and share she inherited by the death of her late father, 
Benjamin Bynum, late of Concordia, Louisiana, deceased, 
her mother, Mrs. Mary Perkins, of the county of Adams and 
State of Mississippi, and brothers, Benjamin S. Bynum, of the 
county of Claiborne, State last aforesaid, deceased, and do, by 
these presents, jointly with my said wife, release, and for ever 
discharge, the said Perkins, either as guardian, or otherwise, 
growing out of the estate aforesaid, or in any other manner or 
shape whatsoever, and for ever exonerate him, by these pres- 
ents, his heirs, executors, and administrators, therefrom. 

“In wituess whereof, we have hereunto set our hands and 
seals, the day and year first above written, to wit, in the year 
of our Lord one thousand eight hundred and thirty-four, in the 
presence of Elijah Bell and John E. Maddox, whose names are 
hereunto subscribed as witnesses thereto, the said John Perkins 
being also personally present, and by these presents accepting. 

“ Signed, sealed, and delivered. 


(Signed, ) E. P. Fourntquert, [ SEAL. | 
Harrier J. Fourniquert, [ SEAL. | 
Joun Perkins. [seaL. | 


“ Witness present : 
Euan Bett, 
Joun E. Mappvux. 


14* 
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“* State of Mississippi, Adams County : 

“Personally betore me, Woodson Wren, a justice of the 
peace for the county of Adams, appeared KE. P. F'ourniquet and 
Harriet J. Fourniquet, his wife, and John Perkins, whose 
names are subscribed to the foregoing instrument, and acknowl- 
edged that they signed, sealed, and delivered the same, as their 
act and deed, on the day and for the uses and purposes therein 
mentioned. 

“Given under my hand and seal, the 28th May, 1834. 

(Signed, ) ‘“Woopson Wren. [srav.]” 


In 1837, the parties mutually confirmed the above instru- 
ment by the following acknowledgment : — 


“ State of Louisiana, Parish of Concordia : 

“{f, George W. Keeton, judge of the said parish, duly com- 
missioned and qualified, do hereby certify and attest, unto all 
whom it doth or may concern, that Harriet J. Bynum, wife of 
Edward P. Fourniquet, and Edward P. Fourniquet, and John 
Perkins, personally appeared before me, and acknowledged that 
they had signed and sealed the foregoing instrument of writing 
as and for their proper act and deed. To the due execution 
thereof, an act being requested, the same under my seal of of- 
fice to serve as occasion may require. 

“Done and passed at my office, in the town of Vidalia, on 


[seau.] the thirteenth day of January, A. D. eighteen hun- 
‘4 dred and thirty-seven. 
(Signed, ) J. W. Keeron, P. Judge.” 


In December, 1838, Fourniquet and wife, then residing in the 
State of Mississippi, filed their petition in the Court of Probates 
for the parish of Concordia, in the State of Louisiana, preferring 
their claim against Perkins for a large amount of property al- 
leged by them to have come to his hands, and alleging that 
the receipt obtained from them had been given through igno- 
rance and error, and in direct contravention of a provision of the 
law, and was therefore void. They charged upon Perkins, both 
as administrator and curator ad bona of the children of Mrs. 
Perkins, spoliations to a large amount, and prayed that he 
might render a full account of his transactions with respect 
to the successions of Benjamin Bynum and Mrs. Perkins, and 
with respect to his guardianship, and be compelled to make full 
compensation to the petitioners. In February, 1839, Perkins 
filed his answer, first interposing three exceptions to the prayer 
of the petition. The two first of these exceptions it is not 
material here to notice ; the third was in effect a plea in bar, 
insisting on the receipt and release above set forth. ‘The 
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answer followed the allegations of the petition, and controverted 
them all, alleging that the respondent had discharged his duty 
with fidelity. 

A supplemental petition and answer were afterwards filed, 
which it is not necessary to state particularly. 

Ou the 10th of December, 1840, the case was transferred, by 
consent, to the Ninth District Court, in the parish of Concordia. 

On the 24th of December, 1840, the cause came on for trial in 
the District Court, when the jury found a verdict for the defend- 
ant, and the court thereupon pronounced judgment in his favor. 

In June, 1844, Fourniqnet and wife filed a bill on the equity 
side of the Circuit Court of the United States in and for the 
District of Louisiana. It claimed, in right of the wife, part of 
her inheritable portion of the estates of her father and mother, 
and prayed for a full account of the use and profits thereof from 
August, 1824, to May, 1827. It averred that Benjamin By- 
num, the father of Harriet, left a large, unencumbered estate at 
his death ; that it was out of debt, and had a large amount of 
money on hand and debts due to it at the time when Mrs. By- 
num intermarried with Perkins ; that Perkins took possession 
of all the property, maleadministered and used it as his own; 
that he presented false and fraudulent accounts to the Court of 
Probate. The bill admitted the execution of the receipt and re- 
lease, but charged them to have been obtained by false repre- 
sentations ; it stated that a suit had been brought in the Pro- 
bate Court by the complainants, and that it had been transferred 
by consent of all the parties to the District Court, but protested 
that the District Court had no jurisdi¢ction of the subject-matter 
thereof, and therefore its judgment could be no bar to the 
complainants’ present suit. ‘lhe bill then prayed for an ae- 
count and general relief. 

To this bill Perkins pleaded in bar the record, proceedings, 
and judgment of the District Court, averring that these em- 
braced and concluded the whole matter set forth and complain- 
ed of in the bill. ‘The plea was supported by an answer, which 
denied all the allegations of the bill. 

On the LOth of April, 1845, the Cireuit Court pronounced 
the following decree : — 

“This cause came on to be heard at this term, and was argued 
by counsel; and thereupon, upon consideration thereof, it was 
ordered, adjudged, and decreed, as follows, viz.: That the 
plea of the said defendant, by him pleaded in bar to the bill of 
the said complainants, be sustained and judged a good and suf- 
ficient bar to the said plaintiff's action as set forth in his bill, 
and that the said complainants’ bill be dismissed, with costs.” 

An appeal from this decree brought the case up to this court. 














164 SUPREME COURT. 





= : Se ee eee ee ae 
Fourniquet et al. v. Perkins. 








It was argued by Mr. F'endall and Mr. Henderson, for the 
appellants, and Mr. Core and Mr. Downs, with whom was 
Mr. Mayer, for the appellee. 

That part of the argument for the appellants which related 
to the point upon which the decision of this court turned was 
as follows. 

3d. But as matter of law, the jurisdiction of the court which 
pronounced the judgment pleaded in bar was a naked usurpa- 
tion. It had no authority whatever, ratione materia. Its de- 
cision was therefore wholly void, and required not to be excepted 
to by plea. Louisiana Code of Practice, Art. 333. 

And consent could not aid or give jurisdiction in such ease, 
Ibid., Art. 92; 1 Martin, N. S. 704; 14 La. Rep. 179. 

Such adjudication is void. 1 Pet. 340; 2 Pet. 169; 13 Pet. 
511; 12 Pet. 719; 3 How. 762. 

The Code of Practice was adopted on the 2d of September, 
1825, and in force throughout the State on the 2d of October, 
1825. 11 La. Rep. 515. 

Before this code the probate powers were somewhat dis- 
tributed among the courts, and not well regulated or defined. 
The reported cases, therefore, before the year 1825, furnish no 
rule as to the jurisdiction involved in the present inquiry. See 
Tabor v. Johnson, 3 Martin, N.S. 674. Art. 924 of the Code 
of Practice provides, that ** Courts of probate have the exclusive 
power, — 2. ‘To appoint tutors and curators for minors,&c. 4. 
To appoint curators to vacant estates. 5. ‘lo make inveutories 
and sales of the property of successions which are administered 
by curators, &c. 9. ‘To compel such administrators (add such) 
to render an account when required,” &c. 

And by the act of the Legislature of March 25th, 1828, sec. 
14, it is enacted, “ That all suits brought against curators and 
other administrators during the time of their administration or 
curatorship shall, after the expiration of said time, and even 
after said curators and administrators have rendered their ac- 
counts to the heirs, be and remain in the Court of Probates,” 
—there to oe continued and tried, &c. See the act in Code 
of Practice, ed. 1839, pp. 194-198, or Bullard and Curry’s Di- 
gest. 

So stands the State law, as to the exclusive jurisdiction in 
the Probate Court of the matters in the suit pleaded in bar, as 
adjudged in the District Court. The jurisdiction of District 
Courts is shown in Art. 126 of the Code of Practice, and that 
of the Parish Court in Art. 128. 

In the case from the District Court, 6 Martin, N. S. 212, it 
was adjudged by the Supreme Court of Louisiana, in 1827, (after 
the Code of Practice was in operation,) that the Probate Court 
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had the exclusive jurisdiction to compel the defendant, whose 
office of tutor had expired, to account and pay over money in 
his hands. And that the District Court was without such au- 
thority, and thereupon dismissed the case. 

But the case in 7 Martin, N. S., pp. 105 — 107, decided 
in 1828, is precisely the case pleaded in bar. The suit was 
instituted in the Probate Court against the curator of a minor. 
The judge recused himself, and the suit, by consent of parties, 
was transferred for trial to the District Court. Held, that under 
the old code, where such consent was given, the adjudication 
was not void; but by the Code of Practice the Probate Court 
alone had power to try such cases, and consent of parties 
could not confer the power on the District Court. Judgment 
therefore annulled. 

To like effect is the case in 4 La. Rep. 539, and 10 La. Rep. 
219, and many more could be cited. 

The case in 5 La. Rep. 355, which might seem to conflict 
with the previous decisions, refers in its judgment to an adjudi- 
cation by the District Court made before the Code of Practice. 


Mr. Core, for the appellee, argued the case orally, and Mr. 
Mayer filed an elaborate brief. The reporter selects the follow- 
ing, however, from the brief of Wr. Downs, because it enables 
him to state the points upon that side rather more succinctly. 

The following points are submitted against the bill, and to 
sustain the plea and answer : — 

1. The District Court of Louisiana has jurisdiction, and was 
competent in law to decide such a case, with the consent of 
the parties, and the judgment so rendered was valid. That 
court was one of general jurisdiction, extending to “all civil” 
cases above a certain amount. The language is clear and un- 
equivocal : —* The jurisdiction of District Courts, excepting the 
court of the first district, extends over all civil cases where the 
amount in dispute exceeds fifty dollars.” Code of Practice, Art. 
125, note 1, and the cases there referred to; Tabor v. Johnson, 
3 Martin, N. 8.675; Foucher v. Caraby, 6 ib. 550; Dangerfield 
v. Thruston, 8 ib. 241; Donalson v. Rust, 6 Martin, 261; 12 
ib. 235. 

The reasoning of the Supreme Court of Louisiana in these 
eases is much strengthened by a paragraph in the 924th 
article, defining the jurisdiction of the Courts of Probate, which, 
it is contended, have exclusive jurisdiction of such eases. This 
paragraph, the fifteenth, provides that whenever the parish 
Judge, who is judge of the Court of Probate, is in any way 
disqualified from trying such eases, “the District Court or parish 
Judge of the adjoining parish shall have jurisdiction thereof.” 
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It may well be doubted whether Courts of Probate have 
jurisdiction on questions of tort, contract, or fraud and dangers, 
as in this case. McDonough v. Spraggins, 1 La. Rep. 64; 
Hurst v. Hyde, 6 ib. 451. 

2. The case was in fact tried by the judge of the Court of 
Probate. who was called into the District Court for that pur- 
pose ; the process, depositions, and all the proceedings were in 
the Court of Probate up to the moment of trial, when it was 
by consent of parties transferred to the District Court for the 
purpose of a trial by jury. 

This case, then, was in fact rather a reference of an intricate 
and long account to experts or arbitrators, under the provisions 
of the laws of Louisiana, and their award or finding or report 
could be objected to or set aside only in the way pointed out 
by law. Code of Practice, Art. 442, 443, 456. 

But even if the judgment was invalid, and the complainants 
have aright to demand its nullity, they have no right to de- 
mand it in the Circuit Court of the United States. This is 
not left in our system of jurisprudence to general principles or 
authorities at home or abroad, but in this, as in many other 
cases, our legislature has provided a specific and an appropriate 
remedy, and declared the tribunals in which alone it may be 
sought. Before the promulgation of the Code of Practice, in 
1825, there was some doubt and uncertainty in the laws of 
Louisiana on that subject, but it was entirely removed by the 
admirable provisions of that code on this subject, under the 
title of “Nullity of Judgment.” Art. 604-613, inclusive. 
McCombs v. Dinbar, 1 La. Rep. 21; Melancton v. Brous- 
sard, 2 ib. 15. 

It seems clear, then, when we apply the principles of these 
articles and decisions to the case before the court, — 

1. That the judgment in this case is invalidated by none of 
the nullities which authorize its being set aside. 

The third paragraph of the 606th article does not weaken 
this position.. The judge of the District Court was not incom- 
petent, either from the amount in dispute or from the nature of 
the cause, as shown in the authorities previously cited under 
the first head. If a Court of Probate had rendered judgment 
on a question of title, or contract, or fraud, or tort, being a 
court of special and limited jurisdiction, its nullity might have 
been demanded ; but not so with the District Court, to which 
the law expressly gives jurisdiction in “all civil cases.” 

2. But even if there was nullity in the judgment, it might 
have been demanded in the same court by motion for a new 
trial or action of nullity, or by appeal to the Supreme Court 
under the restrictions and within the time provided by law, but 
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could not be demanded im any other court, especially a court 
of the United States. 

3. That the complainants cannot maintain this action of 
nullity, because they acquiesced in the execution of the judg- 
ment for nearly four years before this action was brought, not 
even asking a new trial, or taking any appeal. Art. 612. 


Mr. Justice DANIEL delivered the opinion of the court. 

Although the decree of the Cirenit Court is accompanied by 
no opinion or argument setting out i exrtenso the grounds on 
which the bill of the appellants (the plaintiffs below) was 
dismissed, yet the foundation of this decree is plainly disclosed 
by reference to the plea of the defendant below, referred to 
and sustained by the Cireuit Court in its fullest extent. This 
plea assumes the position that the matters drawn into contro- 
versy by the bill had been previously litigated between these 
parties, and by a court of competent jurisdiction adjudged and 
settled against the complainants. The insertion of this plea here 
is deemed proper, as the character of the proceedings which 
enter into its averments, and constitute the bar set up thereby, 
will furnish the readiest key to the exceptions urged against the 
decree of the Cireuit Court. The plea is in the following 
words : — 
“In the Circuit Court of the United States for the Fifth 

Circuit and Eastern District of Louisiana. 
“. P. Fourntquet anp Wire v. Joun Perkins. 
“The plea and answer of the defendant, John Perkins, to the 
bill of complaint and discovery of the said complainants. 

“This respondent, saving and reserving all benefit, &c., 
&c., shows, that, on or about the 15th day of December, 1838, 
the said complainants did institute a suit in the Court of Pro- 
bates in and for the parish of Concordia, in the State of Louisi- 
ana, against this respondent, for the same cause of action as 1s 
set forth in the said complainants’ bill. That the said suit 
was duly and regularly transferred for trial and judgment upon 
all matters in issue therein to the District Court of the ninth 
judicial district of the State of Louisiana, held in and for the 
said parish of Coucordia, when and where such _ proceedings 
and pleadings were had, and such issue joined, as embraced 
the whole matters set forth and complained of in and by the 
said complainants’ bill in this behalf filed and exhibited ; and 
that in the further due and lawful proceedings in said suit, and 
upon final hearing thereof, judgment was rendered in favor of 
this defendant, upon all the matters im issue therein; all which 
will appear by a transcript of the record of the proceedings 
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in the said suit, duly authenticated, which is hereto annexed 
and exhibited, and made part hereof; which said judgment is 
final and conclusive between the said parties, as to all the mat- 
ters of the said complainants’ bill; and this respondent pleads 
and sets up the same as a full and complete bar to the said bill, 
and prays that he may have the benefit thereof as such.” 

If this plea be correct in form and true in substance, there 
ean be no doubt that, the subject now in controversy having 
become res adjudicata, the decision of the Cireuit Court dis- 
missing the bill of the complainants is vindicated from just 
exception. But exception is urged to that decision upon 
alleged legal grounds, said to be disclosed on the face of the 
plea and of the record adduced in its support, and that these 
being inadequate to sustain the decision, the latter cannot be 
supported. "This is the material point in this cause, requiring, 
therefore, particular examination. 

It is insisted for the appellants, that the proceedings insti- 
tuted by them in the Probate Court of Concordia against Per- 
kins, for an account of his administration of the successions of 
Jenjamin Bynum and of Mrs. Perkins (formerly Bynum), and 
for an account of his guardianship of the wife of Fourniquet, 
as well as to render him lable for lands, slaves, crops, and 
moneys belonging to those successions and to the children of 
Bynum, were the proper proceedings for attaining the object 
sought thereby, and that no other tribunal in the State of 
Louisiana than the Probate Court could legally take cognizance 
of those proceedings ; and that the transfer, therefore, of the 
case in question from the Probate Court to the District Court 
of the State, though by the consent expressly given of all the 
parties, could not confer jurisdiction on the latter, whose de- 
cision, consequently, would be void, and could not be pleaded 
in bar of this suit. Again it is said, that, conceding the power 
of the District Court to take cognizance of a case like the 
present, still the proceedings before this latter court and its 
decision did not embrace the rights and interests of the parties 
as set forth in the petition to the Probate Court, but were 
limited to the single question of the validity of the release 
executed by the complainants to the defendant on the 27th of 
May, 1834. With regard to this second ground of exception, 
it may be remarked, that there is some want of precision in 
the record of the District Court, as to the subjects embraced 
within the issue which seems to have been submitted to the 
jury by the court ; but there is no more reason for supposing 
that issue to have been limited to the mere fact of the validity 
of the release mentioned, than there is for extending it to the 
whole matter in controversy. The petition brought up before 
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the court was the same presented to the Court of Probate, -—— 
covered the whole gravamen of the complainants’ case. ‘All 
their alleged rights and wrongs were embraced within its state- 
ments and prayers. ‘This is not understood to have been a 
suit in equity, nor to have been one not cognizable by a jury. 
The fair presumption is, that the jury had the entire case betore 
them. No exception to their cognizance of the whole case 
seems to have been interposed or thought of, aud they ren- 
dered a general verdict for the defendant, to which verdict no 
exception was taken. On other grounds it scems inadmissible 
to suppose that the case submitted to the jury was limited to 
some specific fact or inquiry, or that the judgment of the 
court was necessarily founded upon any such fact alone. By 
the consent order transferring the cause from the Probate to 
the District Court, we find a very comprehensive arrangement 
as to the procurement and the forms of the testimony to be used ; 
and in the entry of the judgment upon the record of the Dis- 
trict Court we find the language, —*‘ By reason of the law and 
the evidence, and the verdict being in favor of the defendant, 
it is therefore ordered, adjudged, and decreed, that judgment 
be rendered in favor of the defendant.” ‘Thus it appears that 
the mind of the court was directed to the entire case before it, 
and not merely to an isolated question ; that its judgment has 
embraced the whole cause as presented upon the petition, the 
exceptions, and the answer of the defendant, and although the 
proceedings which led to the decision may seem to be irregular 
and anomalous, that decision must stand as a judgment, bind- 
ing between the parties thereto, unless shown to be void for 
want of jurisdiction in the tribunal which pronounced it, or 
that it has been reversed and aunulled by some competent 
supervisory authority. This brings us back to the inquiry into 
the competency of the District Court of the State to take cog- 
nizance of the subject on which its decision was made. 

By Art. 126 of the Code of Practice it is declared that the 
jurisdiction of the Distriet Courts extends over all civil causes 
where the amount in dispute exceeds fifty dollars. ‘The 
natural import of this provision is to render the District Courts 
of Louisiana courts of general jurisdiction in all civil causes 
not embraced within the above exception. But their powers 
have not been left to be now deduced for the first time from 
the language of the article above cited. They appear to have 
been defined and established by the supreme judicial authority 
of the State, and plainly distinguished from the funetions of 
the Probate Courts with reference to subjects like those involv- 
ed in the present case. The jurisdiction of the Courts of Pro- 
bate appears to be confined to cases which seek a settlement 
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of the representative of a succession, holding those effects in his 
representative character. Where the purpose is to charge the 
executor or curator personally for fraud, maleadministration, 
waste, or embezzlement of the succession, the Cot of Probate 
has net jurisdiction, but im such cases jurisdiction is vested in 
District Courts. The law appears to have heen so ruled in 
many Cases by the Supreme Court of Louisiana. A tew of 
these will be adverted to. Thus. in the case of MeDonough v. 
Spraggins. | La. Rep. 63. on an appeal trom the Court of Pro- 
bates, the poiit is thus succimetly stated by Mathews. Justice, in 
delivering the opmion of the court: —* This suit was com- 
menced against the defendant in his capacity ef curator. to ob- 
tain a judgment rendering the snecession which he represents 
able to pay and satisty the plaintifs’ demand, and also to obtain 
a decree agamst him personally, en the event of the property 
being insuificient to pay all just claims azaimst it, as having 
illegally adminisiered the succession of the mtestate.” The 
Court of Probates decided against the application, and the Su- 
preme Court. in passing upon that decision, lay down the law 
in these werds: —* As an administrator de son tort, or as an 
iitermeddler, he may be answerable to creditors for waste ; 
but those purstuts against him must take place ina court of 
ordinary jurisdiction.” ‘The next case on this point is that of 
Bouquette’s Guardian v. Donnet. 2 La. Rep. 198. There Por- 
ter, Justice. pronouneimg the decision, says, — * [t appears to us 
this isa demand agaist the exeentor in his personal capacity for 
the value of the property sold by him contrary to law. In other 
words, tor a tort done by him. We think the Probate Court 
had no jurisdiction of the ease. and that the petition must be 
dismissed. with costs in both courts.” In 6 La. Rep. 449 is 
the case of Hurst r. Hyde. Executor. in which it is ruled. that 
“the Court of Probates has no jurisdiction im an action for 
damages ocezsioned by an act of the executor not legally done 
in relation to the administration of the suecession.”” The last 
authority which will be cited te this point ts one of later date. 
It is the decision of the Supreme Court of Louisiana in the 
ease of Hemken vr. Ludwig. Curatrix, a decision made in 1845, 
and reported in 12) Rebinson’s Reports. ISs. upon an ap- 
peal trom the Court of Probates of Ouachita. ‘This was a 
petition brought to subject the euratrix tor what. in the legal 
language of Louisiana. is ealled a maleadministration of the 
succession, corresponding with the term waste at the cemmon 
law. At page 191 of the volume. Judge Simon, in delivering 
the opinion of the court. thus states the law:—- It ts clear, 
the Court of Probates was without jurisdiction to decide on the 
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matters set out in the plaitil’s petition in relation to the de- 
fendant’s personal liability. It is true she is sued as curatrix, 
but one of the prine ipal vrounds alleged against her from 
which she is said to have incurred personal responsibility 
that she has concealed property belonging to the estate and 
has converted it to her own use, whereby she has lost the ben- 
efit of her renunciation, and has become liable, personally, to 
pay the debts of her husband. "The main object of the suit is 
to obtain judgment against her indi dually, aud such was vir- 
tually the judgment appealed from. It is not pretended that 
the property which she failed to include in the inventory is 1a 
her possession as curatrix ; but that she claims the same as her 
own, and refuses to give itup. Lt is well settled that courts 
of probate have uo jurisdiction of a claim against an adminis- 
trator personally for maleadininistration.’ 

That the petition of Fourniqguet and wife presented to the 
Probate Court, and subsequently transferred to the District 
Court, contained charges of mnaleadministration cannot be de- 
nied. Indeed, with respect to the successions of Mary Bynum, 
the mother, and Benjamin Bynum, the father, of the petitioner, 
Harriet, and with respect to the release charged to have been 
trraudulently abstracted from both the petitioners, it alleged, not 
merely acts of maleadmunistration, but instauces of dishonesty 
and spoliation extraordinary im character aid extent, and claim- 
ed of the defendant, in consequence thereof, a heavy personal 

hability for lands, slaves, and money, unjustly appropriated to 
his own purposes. From Art. 126 of the Code of Prac tice, 
we have seen that the jurisdiction of the District Courts of 
Louisiana extends over all civil cases where the amount in dis- 
pute is over fifty dollars; in other words, that these courts are 
courts of general civil jurisdiction. By the authorities cited 
from the Supreme Court of Louisiana, it is equally apparent 
that the Probate Courts are not courts of general, but of special 
limited jurisdiction; and that trom their cognizance are ex- 
cluded cases of fraud, torts, waste, or maleadministration general- 
ly, committed by executors and administrators ; and that these 
cases belong peculiarly to the cognizance of the District Courts. 
Such being the conclusions warranted by a review of the law, 
and the facts of this case being of a character to fall directly 
and regularly within its operation, it may well be asked what 
just exception can be taken to the jurisdiction of the District 
Court in this case?) It was not a jurisdiction depending at all 
upon consent, which, it is said, cannot invest a court with power 
not belonging to it by its constitution. It was a transfer of a 
litigation, by consent, from a tribunal confessedly without au- 
thority to decide it, to a tribunal in every respect competent to 
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take cognizance of the subject-matter, — whose peculiar province 
and duty it was to take cognizance of it. The exception, at 
the utmost, resolves itself into matter of form, which the parties 
were competent to waive, and which they did waive ; for it is 
expressly stated upon the record, that the removal of the cause 
from the Court of Probate into the District Court was by the 
consent of all concerned. It cannot be pretended that the 
forms of pleading may not be dispensed with by suitors: as it 
is certain that the benefit of matters both of substance and 
form may be lost by mere neglect or omission, where no inten- 
tion of the renunciation of either is apparent or ever existed. 
We must conclude that the District Court had rightfully juris- 
diction of the cause removed into it from the Probate Court ; 
that its judgment is and must be binding upon the parties to it, 
until it shall be annulled or reversed by a competent authority. 
The parties to that judgment. the subject-matter thereof, and 
embraced within the proceedings on which it) was founded, 
being identical with those comprised in the bill m= the Circuit 
Court of the United States for the Ninth Cirewit, now under 
review, the judgment was well pleaded in bar of the claims set 
up by the bill, and the deeree of the Cireuit Court sustaining 
this plea we hold to be correct, and the same ts therefore here- 
by affirmed. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Cirewit Court of the United States for the District 
of Louisiana, and was argued by counsel. On consideration 
whereof, it is now here ordered aud decreed by this court, that 
the decree of the said Cireuit Court in this cause be and_ the 
same is hereby affirmed, with costs. 





James Erwin, Piaintirr in ERROR, v. ALFRED J. Lowry, Curator 
oF ALEXANDER MCNEILL, DECEASED. 


Where a petition for the seizure and sale of the mortgaged property of a de- 
ceased person was filed, in the Circuit Court of the United States for Louisiana, 
against the executor of that deceased person, which petition alleged the plaintiff 
to be a citizen of ‘Tennessee. and the defendant to be a citizen of Louisiana, and 
the proceedings went on to a sale without any objection to the jurisdiction of the 
court being made by the executor upon the ground of residence of parties, it is 
too late for a curator, appointed in the place of the executor, to raise the objection 
in a State court against a purchaser at the sale, and attempt to prove that the 
Circuit Court had no jurisdiction over the case, beeause the executor was not 3 
citizen of Louisiana. Evidence dehors the record cannot be introduced to dis- 
prove it. 

Where a lien existed on property by a special mortgage before the debtor's death, and 
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the property passed. with the lien attached, into the hands of an executor, and was 

in the course of administration in the Probate Court, the Circuit Court of the 

United States had jurisdiction, notwithstanding, to proceed against the property, 

enforce the creditor’s lien, and decree a sale of the property. And such sale was 

viulid. 

The Circuit Court of the United States, having jurisdiction over the parties and sub- 
ject-matter, and having issued an order of seizure and sale, the presumpcion muste 
be, in favor of a purchaser, that the facts which were necessary to be proved in 
order to confer jurisdiction were proved. No other court can inquire into those 
facts. 

Although the marshal did not give the notice required by law to the executor 
against whom the petition was filed, yet. if the executor was served with process 
on the spot where the property was situated and where the advertisements were 
posted up, Was present at the sale and named one of the appraisers, and request- 
ed that the land and negroes should be sold together, he cannot afterwards im- 
peach the sale because formal steps were not strictly complied with. Nor can the 
curator who subsequently represented the same estate. 

Where the court below ordered that a sum of money should be paid over by the 
party in whose favor they decided to the losing party, the reception of this money 
by the losing party, before the writ of error was sued out, will not be a sutlicient 
cause fur dismissing the writ Gf error. 


Tis case was brought up from the Supreme Court for the 
Western District of Louisiana, by a writ of error issued under 
the 25th section of the Judiciary Act. 

In the beginning of the year 1835, Dawson and Nutt were 
the owners of some land situated in the parish of Carroll, in the 
State of Louisiana, on the waters of the Walnut Bayou, amount- 
ing to 640 acres, and also of a number of slaves. On the Sth 
of January, 1835, they sold the land and slaves to Alexander 
MeNeill, of the State of Mississippi, for one hundred and_ five 
thousand dollars, payable in five payments; the first four of 
twenty-five thousand dollars each, and the last of five thousand. 
MeNeill gave a mortgage upon the land and slaves to secure 
the last four payments. 

Whether notes were given for all these payments, and when 
they were to be made, the record did not show. But by an 
indorsement upon the mortgage under date of January 15th, 
1838, it appeared that all the payments had been made except 
the fourth. 

About the 28th of May, 1839, Alexander McNeill died, in 
Mississippi. 

By his will, which contains several legacies of small value, 
he bequeathed the mass of his estate to Hector McNeill, also a 
resident and citizen of Mississippi, whom he appointed his testa- 
mentary executor. On the 6th of June, 1839, this executor, 
stating himself to be a citizen of Coahoma county, in Mississip- 
pl, presented a petition to the judge of probates of the parish 
of Madison, in which, after stating that his testator had died on 
the date above stated, in Mississippi, and left a will, in which 
he was appointed sole executor and principal legatee, an au- 
thenticated copy of which was annexed to the petition, he pro- 
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ceeds to say, that two large estates were in the possession of 
his testator, situated in this parish. 

He says further, that, by the laws of Mississippi, as executor 
of the will, he was bound to present it for probate in Warren 
county in that State, without delay: but as the court would 
not sit for some weeks, he could not then have the will proved 
and recorded, nor could he then present a duly certified copy 
of it to be recorded in the said Probate Court of Madison. He 
says he is ‘desirous of taking on himself the snecession of his 
deceased brother's estate, according to the terms of his last will 
and testament, and the laws of the State; he therefore prays 
that an inventory of all the property in the parish, belonging to 
the estate of said Alexander MeNeill, deceased, be taken.” 
And he prays the judge to grant him the succession of the de- 
ceased Alexander McNeill, according to the terms of the will 
and the laws of the State: and that he will grant any other 
and whatever order may be necessary to entitle him ( Hector) 
to the possession and succession of the property lett by the de- 
ceased. Upon this petition no order or judgment was given by 
the probate judge ; but on the 2d of July following. he pro- 
ceeded to make an inventory of the property composing Alex- 
ander MeNeill’s succession. which is signed by Hector McNeill, 
as executor. The will was probated in Warren county, Missis- 
sippi, on the 24th of June. 1839. and a copy of it, and the pro- 
ceedings in the aforesaid court. recorded in the Probate Court of 
Madison on the Ist of July. 1839, one day before the taking of 
the inventory, but no order taken on it, further than to record it. 

By the inventory and appraisement, the whole property of 
the deceased in that parish amounted to $ 245.317. 

On the Ist of November, 1539. Hector McNeill presented the 
following petition : — 


“To the Honorable Richard Charles Downes, Parish Judge in 
and for the Parish of Madison, State of Louisiana. 


“ Hector McNeill, heretofore a resident of Warren county, 
State of Mississippi. respectfully represents to your honor, that 
he is the owner of large possessions in this parish, consisting 
of plantations, negroes, &e.. Ke.: that he is desirous of acquir- 
ing residence, and to be entitled to the privileges. Ke.. Ke., of 
a resident of this parish ; that he is aged thirty-one years; that 
he is from the State of Mississippi. as afore said. and that he de- 
sires to pursue planting in this parish. and to reside and make 
his permanent domicile and home on the Walnut Bayou, parish 
of Madison, Louisiana. W herefore, he prays this notice may 
be duly filed and recorded. 

(Signed, ) H. McNett. 

“ Walnut Bayou, La., Nov. 1st, 1839.” 
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On the 23d of May, 1840, Andrew Erwin filed the following 
petition in the Circuit Court of the United States :— 





“To the Honorable the Judges of the Cireuit Court of the 
United States for the Ninth Cireuit of Louisiana. 

“The petition of Andrew Erwin, a citizen of the State of 
Tennessee, therein residing, respectfully shows :— That Hec- 
tor McNeill, testamentary executor of Alexander McNeill, a 
citizen of the State of Louisiana, residing in the parish of Mad- 
ison, Within the jurisdiction of this honorable court, is justly 
indebted to your petitioner in the sum of seventeen thousand 
five hundred dollars, besides interest on the promissory notes 
hereto annexed for reference and greater certainty, drawn on 
the 8th of January, 1835, and payable four years after date, 
and duly protested when due for want of payment, as will 
further appear from the protests thereof hereunto annexed 
for reference; one of which notes was payable to the order 
of Conway R. Nutt, a citizen of the State of Mississippi, and 
by him duly indorsed to your petitioner; and the other to 
Henry 8S. Dawson, also a citizen of the State of Mississippi, 
and by him duly indorsed to your petitioner; who avers that 
the assignors of said notes could have maintained an action in 
your honorable court on the said notes, against the said Alex- 
der McNeill, previously to the assignment thereof; that on the 
balance of one of said notes, seven thousand five hundred dol- 
lars, interest is due at the rate of ten per cent. per annum, from 
the 1tth of January, 1839, until paid; and on the balance of 
the other, five thousand dollars, interest is due from the same 
date, 11th of January, 1839, until paid, and which, though 
amicably requested, the said Alexander MeNeill, as well as his 
testamentary executor, has neglected to pay. 

“Your petitioner further shows, that sud notes were given 
in purchase of a plantation situated in the parish of Madison 
aforesaid, and certain slaves: and for securing the payment 
thereof, the said plantation and slaves were duly mortgaged, as 
will further appear from a certified copy thereot, hereto annexed 
to make part and parcel of this present petition, and to which. 
for greater certainty, your petitioner refers; and thence your 
petitioner is entitled to an order of seizure and sale for the 
payment of the balance aforesaid of seventeen thousand five 
hundred dollars, with the interest from the 11th of January, 
1839, of ten per cent. on the sum of seven thousand five 
hundred dollars, and on ten thousand dollars interest at the 
rate of five per cent. until paid, and the costs of the protests 
of said notes, ten dollars and fifty cents. Wherefore your 
petitioner prays that an order of seizure and sale may issue 
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against the said plantation, and the negroes mentioned and de- 
scribed in the act of sale and mortgage aforesaid, hereunto an- 
nexed, to pay and satisfy said sum of seventeen thousand five 
hundred dollars, with interest as aforesaid, from the 11th of 
January, 1839, until paid, with $ 10.50 costs of protest, and the 
costs of suit. And your petitioner prays for all such other and 
further relief as the nature of the case may require, and to 
equity and justice may appertain; and as in duty bound will 
ever pray your petitioner. (Seventeen thousand and five hun- 
dred dollars, besides interest and costs, claimed. ) 
(Signed, ) AurreD HENNEN, 
Attorney for Petitioner.” 


On the day of the filing of the petition, the following order 
was issued, viz. : — 


“Tnasmuch as the mortgage within mentioned imports a 
confession of judgment, let an order of seizure and sale issue 
for the sale of the property mortgaged, if the sum within 
claimed is not paid after legal notice. 

(Signed, ) P. K. Lawrence, U. S. Judge. 

“ New Orleans, 23d May, 1840.” 


Afterwards, to wit, on the 23d of May, 1840, the following 
writ of seizure and sale was issued : — 


“ United States of America : 

“The President of the United States to the Marshal of the East- 
ern District of Louisiana, or his lawful deputy, greeting : 
“You are hereby commanded to seize and sell, after legal 

demand, for cash, the following described property, to wit.” 

(Then followed a list of the property, namely, land and slaves. ) 


The return of the marshal was as follows : — 


“Received this order of seizure and sale on the 25th of May, 
1840, and on the 29th of May I delivered the order of court 
and copy of mortgage issued by the clerk of this court to the 
defendant ; also a copy of a notice of demand, which notice is 
herewith returned (marked A). On the Ist day of June, T seized 
the land and fifty-seven slaves, mentioned in this order of seizure 
and sale, and delivered to said defendant a copy of notice of 
said seizure, which is also herewith returned (marked B). On 
the 4th day of June, 1840, I affixed copies of an advertisement 
(marked C), and herewith filed, to the door of the court-house, 
the door of the parish judge’s office, and at other places, in the 
parish of Madison and State of Louisiana, in which the said 
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prope rty is situated, announcing that the said property would 
be offered for sale on the said premises, to the highest bidder 
for cash, on Monday, the 6th day of July, 1840, being full thir- 
ty days, exclusive of the day on which the advertisements were 
posted up, viz. the 4th day of June, 1840, and the day of sale. 
Un the said 6th day of July, 1840, [ repaired to the premises 
aforesaid, and after the appraisers, James Brooks and Jesse 
Couch, duly qualified citizens of Louisiana, selected by the plain- 
uff and defendant in this case for that purpose, were duly sworn, 
they proceeded to appraise the said land and forty-four of the 
negroes in this order of seizure and sale, and the same conveyed 
by deed from the marshal to the purchaser, bearing date the 7th 
of July, 1840, and of record of this court. ‘Thirteen of the said 
iifty-seven negroes which were seized by me, proving to be oth- 
ers than those named in this process, were not appraised, neither 
could the said thirteen be found, as reported by the said apprais- 
ers in their report, now filed in the court, and marked D. ‘The 
said land was appraised at $ 13 per acre ; the 640 acres at $13, 
amount $8,320. The said forty-four negroes were appraised 
separately and in families, and the amount of the whole when 
added was § 15,525, making the aggregate amount for the land 
aud negroes $23,845. After said appraisement was completed, 
aud between the hours of 12 A. M. and 1 P. M., I offered the said 
land and forty-four negroes for sale ; after making all the decla- 
rations required by law, in relation to the nature and descrip- 
tiou of the same, and after exhibiting and reading, in an audi- 
ble voice, a certificate of the recorder of mortgages of the said 
parish of Madison ;.and after repe atedly ery ing the said proper- 
iy, James Erwin, Esq. bid the sum of $ 16,000, which being 
the highest and last bid, and more than ‘two thirds of the ap- 
praisement thereof, the said land and negroes were adjudged to 
him, and on the 7th of July, 1840, were conveyed by deed, 
now of record in this court.” 

On the 7th of July, 1840, the marshal executed a deed of 
the above property to James Erwin, reciting the circumstances 
attending the public sale. 

On the 23d of March, 1841, the Court of Probate in the 
parish of Madison, appointed Alfred J. Lowry curator of the 
vacant succession of Alexander McNeill. 

On the 16th of August, 1841, Lowry, the curator, filed a 
petition in the ninth judicial District Court in and for the 
parish of Madison (State court). It represented that MeNeill, 
at his death, was the owner of the estate, and that James Er- 
win had illegally, and by fraud and collusion, taken possession 
of it. It then prayed fer a restoration of the property, and an 
account of the rents and profits. 
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On the 5th of May, 1842, Erwin filed his answer, reciting 
the above facts and claiming title under the sale.: 

Kvidence having been taken, the District Court, at Decem- 
ber term, 1842, pronounced a judgment in favor of the peti- 
tioner, the curator. 

An appeal was taken by Erwin from this judgment to the 
Supreme Court of the State, which, in October, 1843, affirmed 
the judgment of the court below. <A writ of error, sued out 
under the twenty-fifth section of the Judiciary Act, brought 
the case up to this court. 


It was argued by Mr. Brent and Mr. Badger, for the plain- 
tiff in error, and Mr. Bradley and Mr. Jones, for the defendant 
in error. 

The points made by the counsel for the appellant were the 
following, viz. :— 

Upon the whole record, it will be contended by the appel- 
lant, that the judgment must be reversed. 

1. Because the proceedings of the Circuit Court of the 
United States, under which the appellant claims title. disclose 
a proper case for the jurisdiction of that court, and therefore the 
regularity or validity of said proceedings cannot be collaterally 
impeached. 

2. Because the judgment under which the appellant claims, 
even if rendered upon a record defective as to the averments 
proper to give jurisdiction, cannot be thus collaterally im- 
peached. 

3. Because the proceedings under which the appellant de- 
rives title were all regular and bond fide; but if they were 
otherwise, they cannot be inquired into by the courts of 
Louisiana. 

4. Because the judgment of the Supreme Court of Louisiana 
was otherwise erroneous and illegal, and more particularly in 
decreeing the appellant to be a possessor in bad faith. 

The Reporter was necessarily absent during the argument. 
and has no notes of it. 


Mr. Justice CATRON delivered the opinion of the court. 

Alfred J. Lowry sued James Erwin in the District Court for 
the ninth district of Louisiana, for a tract of land of about six 
hundred acres, and forty-four slaves, who were employed in 
cultivating the iand by growing cotton thereon. The property 
was situate in the parish of Madison, in that State. The suit 
was commenced in 1841, by petition, which alleges that about 
July, 1840, one James Erwin, illegally, and by fraud and col- 
lusion, and without any legal title thereto, took possession of 
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all the above described property, and is still in possession of the 
same, has appropriated and wrongfully converted to his own 
use all the fruits and revenues of said property, aud pretends to 
be the owner thereof, and refuses to deliver to the petitioner 
the possession. ‘The property was not claimed by Lowry in his 
own right, but as curator of the estate of Alexander McNeill. 

To this petition Erwin answered, among other things not 
within the cognizance of this court, that on the 6th day of July, 
1840, he became the purchaser of the property at public aue- 
tion, at a sale made thereof by the marshal of the United 
States, who sold the same under a judgment, and on a writ of 
seizure and sale, issued from the Circuit Court of the United 
States for the Eastern District of Louisiana, in a case where- 
in Andrew Erwin was plaintiff, and Hector McNeill, testa- 
mentary executor of Alexander McNeill, deceased, was de- 
fendant; and that he paid the sum of sixteen thousand 
dollars in cash therefor, which was applied to the payment 
of a debt due by mortgage by the succession of Alexander 
McNeill: and he exhibited a copy of the proceedings on 
which the sale was founded, and his bill of sale made by the 
marshal for the land and negroes. These proceedings and the 
marshal’s deed were given in evidence by the defendant on the 
trial before the State District Court. A judgment was there 
given against Erwin, and the property decreed to Lowry as 
curator; from which Erwin appealed to the Supreme Court 
of Louisiana, where the judgment of the District Court was 
affirmed; and to this judgment Erwin prosecuted a writ of 
error out of this court, under the twenty-fifth section of the 
Judiciary Act of 1789, on the ground that there was drawn in 
question the validity of au authority exercised under the 
United States, and that the decision of the Supreme Court of 
Louisiana was against its validity. That such was the fact, 
and that this court has jurisdiction, is not and cannot be con- 
troverted. The judgment ordering the seizure and sale was 
declared void, for several reasons. Such of them as are sub- 
ject to our cognizance we will proceed to consider. 

The whole proceeding. commencing with the petition of 
Andrew Erwin demanding a seizure and sale, to James Erwin’s 
deed from the marshal, was the exercise of one authority ; and 
the question submitted for our consideration is, whether the 
marshal’s sale was void on any legal ground ; — that is to say, 
whether the deed by the marshal to James Erwin was void for 
the reason that it was not supported by a lawful judgment, or 
that, for want of a compliance with any legal requirements in 
conducting the seizure and sale, the deed was void. If void 
on any one ground, it would be altogether uscless to reverse 
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the judgment because an error had been committed on some 
other ground; as, on the cause being remanded, the State 
court would pronounce the deed void a second time on the 
true ground. This court was compelled so to hold in Collier 
v. Stanbrough, 6 How. 14. 

The deed, in the case before us, was held void by the Sn- 
preme Court of Louisiana: — First, because Hector MeNeill 
was not a citizen of that State when Andrew Erwin’s petition 
was filed. This facet the court ascertained by proof dehors the 
record. The petition alleges that Andrew Erwin was a citizen 
of the State of Tennessee, therem residing; and that Hector 
MeNeill was a citizen of the State of Louisiana, residing in the 
parish of Madison, and within the jurisdiction of the court. 
On being served with process, Hector MeNeill did not dispute 
the fact, nor make any defence ; the purchaser found the fact 
established by the record, nor could it be called in question in 
a collateral action and disproved, and the purchaser's title de- 
feated by inferior evidence. On this question the case of 
McCormick v. Sullivan, 10 Wheaton, 192, is entitled to great 
weight. There neither party was averred to be a citizen of 
any State ; and the attempt was made by a second suit to treat 
the purchaser’s title as a nullity, because of this defect in the 
proceeding on which the purchase was founded ; but it was 
held that the purchaser took a good title. In the case before 
us, the record on its face was perfect, and evidence was let in 
to contradict and to overthrow it. which we deem to be wholly 
inadmissible in any collateral proceeding. Hector McNeill was 
estopped to deny the fact; and so is the present party, his sue- 
cessor. 

The next question decided below was, that the property 
when it was seized and sold was part of a succession, and, 
being in the course of administration in the Probate Court, 
could not be seized and sold by an execution founded on a 
proceeding in another court. This question we declined to 
decide in the case of Collier vr. Stanbrough, and ruled that 
cause on another ground. ‘That a special mortgage, where no 
succession has occurred, may be foreclosed by this mode of 
proceeding, —that is, by an order of seizure and sale in the 
Circuit Court of the United States held in Louisiana,— we have 
no doubt. But the question here is, whether jurisdiction could 
be exercised over mortgaged property whilst it was in a course 
of administration. That no jurisdiction existed in the United 
States Cirenit Court was held in the case before us ; and so it 
had been held by the Supreme Court of Louisiana in previous 
cases. But in 1847 that court reviewed its previous decisions, 
in the case of Dupuy v. Bemiss. In the opinion there given, 
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the jurisdiction of the Federal court held in Louisiana is so 
accurately and cogently set forth, and the relative powers 
and duties of the State and Federal judiciaries are so justly 
appreciated, as to relieve us from all further anxiety and em- 
parrassment on the delicate question of conflict arising in the 
case of Collier v. Stanbrough, and again in this cause. It was 
held in the case of Dupuy v. Bemiss, that, where a lien existed 
on property by a special mortgage before the debtor’s death, 
and the property passed by death and succession, with the hen 
attached, into the hands of a curator, and was in the course of 
administration in the Probate Court, the Circuit Court of the 
United States had jurisdiction, notwithstanding, to proceed 
against the property, and to enforce the creditor’s lien, and to 
decree a sale of the property, and that such sale was valid. 
We accord to this adjudication our decided approbation ; but 
take occasion to say, that, had we unfortunately been compelled 
to decide the question without this aid, our judgment would 
have been, that the decision of the Supreme Court of Loui- 
siana in the cause under consideration was erroneous. It was 
also assumed by the Supreme Court of Louisiana, “ that no 
explanation was given how the notes secured by the mortgage 
got into Andrew Erwin’s hands in Tennessee, and that no 
transfer of the mortgage was proved to have been made to him ; 
without which, no State judge could have granted an order of 
seizure and sale without a violation of law.” We hold that 
wherever a judgment is given by a court having jurisdiction of 
the parties and of the subject-matter, the exercise of jurisdic- 
tion warrants the presumption, in favor of a purchaser, that 
the facts which were necessary to be proved to confer jurisdic- 
tion were proved. It was so held by this court in the case of 
Grignon’s Lessee v. Astor, 2 How. 319, and to the principles 
there laid down we refer for the true rule. The Circuit Court 
may have erred in granting the order of seizure and sale, but 
this does not affect the purchaser’s title. 

The Supreme Court of Louisiana next held, that “it is well 
settled in our jurisprudence, that, in forced alienations of prop- 
erty, there must be a reasonable diligence in, and compliance 
with, the forms of the law, under a penalty of nullity. When 
a party resorts to the summary and more severe remedies 
allowed by law, he is then held to a stricter compliance with 
every legal formality, and the executory process of seizure and 
sale may be considered as one of severity. It is obtained er 
parte, and all the proceedings under it are to be scrutinized 
closely. It necessarily follows, that, if the law has not been 
complied with, the property is not transferred, and the pur- 
chaser acquires no title.” ‘This was the doctrine adopted by 
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us in the case of Collier v. Stanbrough, and is no more open to 
question in the Cireust Court of Louisiana than it is in the 
State courts of that State; and the question is, how far the 
marshal complied with the legal formalities in conducting the 
seizure and sale. He was bound to give three days’ notice to 
the debtor before the seizure, if he resided on the spot, and if 
he did not, to count in addition a day for every twenty miles 
between the residence of the debtor and the residence of the 
judge to whom the petition was presented. (Code of Practice, 
735.) ‘The notice was given to Hector McNeill on the 29th 
day of May, 1840, requiring him to pay within three days ; the 
papery was seized on the Ist day of June; the advertisements 
were posted up on the 4th of June, and the property sold on 
the 6th day of July following. The notice was given in the 
parish of Carroll, about four hundred miles from New Orleans, 
where the judge resided, so that more than twenty days less 
than the due time required by law was allowed to the defend. 
ant, Hector McNeill, to appear before the judge, obtain an in- 
junction, and make opposition to the proceeding instituted by 
Andrew Erwin ; and for this reason the sale would be void, if 
the defendant, McNeill, had not acted in the matter. But the 
marshal’s returns are required by the practice in Louisiana to 
show the various steps in the proceedings, and are part of the 
record on which James Erwin’s title depends; these returns 
show that McNeill was served with process on the spot where 
the property was, and where the advertisements were posted 
When the sale came on, the marshal returns, that, ‘ by agree- 
ment of the plaintiff and defendant in the suit, that is, Andrew 
Erwin and Hector McNeill, the following individuals were 
selected as appraisers, to wit: James Brooks was selected by 
the plaintiff, and Jesse Couch was selected by the defendant; 
who, being duly sworn, proceeded to appraise all the property 
mentioned in the order of seizure and sale ; that they appraised 
the negroes and the land; that is, each slave separately, and 
the land separately.” Both land and slaves bei ‘ing immovable 
property, if two thirds of the appraised value had not been bid 
at the sale, a second was necessary by the laws of Louisiana. 
(Code of Practice, 670, 671, &c.) And by Art. 676, “ Slaves 
seized must be appraised, either by the head or by families: 
and the other effects must be appraised with such minuteness 
that they may be sold together or separately, to the best advan- 
tage of the debtor, and as he may direct.” 

"The marshal’s deed to James Erwin recites in general terms 
all the necessary steps required to- be taken previous to the 
sale ; and, after describing in detail all the property, the deed 
says, ‘that “ the marshal proceeded to cry the aforesaid land and 
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negroes to go together, at the request of the defendant, Hector 
McNeill ; and that James Erwin became the purchaser, for the 
sum of sixteen thousand dollars; being more than two thirds 
the appraised value of the land and negroes.” 'The general 
principle as respects third persons is, that where one having 
title stands by and knowingly permits another to purchase and 
expend fioney on land, under the erroneous impression that he 
isacquiring a good title, and the one who stands by does not 
make his title known, he shall not afterwards be allowed to set 
itup against the purchaser. We understand the decisions in 
Louisiana to conform to this principle, and that it is applicable 
there in cases of execution sales; and, as lands and slaves stand 
on the same footing in Louisiana, the rule applies equally to 
both. 

Testing the sale by this principle, how does it stand? The 
purchaser saw the debtor and the marshal select the appraisers, 
and saw the appraised value, so that bidders could regulate 
their bids by it; he heard the debtor order the marshal to sell 
the plantation and slaves together, and they were so sold. Nor 
did the debtor make any objection to the sale, but by his acts 
and presence sanctioned it; and therefore it cannot be im- 
peached because formal steps were not strictly complied with. 

In our opinion, the order of seizure and sale, and the steps 
taken in its execution, were such as to support the sale adjudi- 
eated to James Erwin by the marshal; but we only adjudge 
the force and etfect of the legal proceeding. As to any other 
questions involved in the cause (if there be any), this court 
has no jurisdiction, and consequently leaves them with the 
State courts. 

At October term, 1845, the curator, Lowry, had judgment, 
but the court below ordered, *‘ that no writ of possession issue 
in this case to put the plaintiff in possession of the plantation 
and slaves until he pay the defendant, or deposit in the hands 
of the sheriff of the parish to the credit of the defendant, 
§ 436.55, with interest thereon, at the rate of five per cent. per 
annum, from the 18th day of March in the year 1843, until 
the day of payment or deposit.” 

In August, 1844, Lowry paid over the money to the sheriff 
of the parish of Madison ; and the sheriff paid it over to Erwin 
in November, 1844. The writ of error was sued out in May, 
1845; and there accompanied the record an assignment of 
errors. ‘The defendant in error now comes forward, and asks 
to have the writ of error dismissed on production of a copy of 
Erwin’s receipt to the sheriff, on the ground that, by receiving 
the money, Erwin released the errors complained of. 

In the first place, we think the motion comes too late to be 
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heard ; but that if it could be heard, it is no bar. The pro- 
ceeding was of a mixed character, partaking more of the nature 
of a proceeding in equity than one at law ; and although it ean 
only come here by writ of error, yet this does not change its 
character. A writ of error in equity proceedings is not pecu- 
liar. ‘I'he twenty-second section of the Judiciary Act of 1789 
gave a writ of error in chancery cases, and so the la® contin- 
ued until 1803. (Ch. 40.) And we take the rule to be, that 
although a decree in equity is fully executed, at the instance 
of the successful party, he cannot complain of his own vol- 
untary acts, if he does perform a condition imposed upon him 
before he can have the fruits of the decree, although the 
other party derives a benefit from such performance. — If it was 
otherwise, a writ of error in such a case as the present, or an 
appeal in equity, might be defeated after the writ of error or 
appeal was sued out, where there was no supersedeas; and 
here there was none. 

Five years is the time allowed for prosecuting appeals to 
and writs of error out of this court, and in many cases decrees 
and judgments are executed before any step is taken to bring 
the case here; yet in no instance within our knowledge has 
an appeal or writ of error been dismissed on the assumption 
that a release of errors was implied from the fact that money or 
property had changed hands by force of the judgment or de- 
cree. If the judgment is reversed, it is the duty of the inferior 
court, on the cause being remanded, to restore the parties to 
their rights. 

For the reasons above stated, we order the judgment of the 
Supreme Court of Louisiana to be reversed. 





Mr. Justice WAYNE and Mr. Justice DANIEL dissented. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Supreme Court for the Western District of 
Louisiana, and was argued by counsel. On consideration 
whereof, it is now here ordered and adjudged by this court, 
that the judgment of the said Supreme Court in this cause be 
and the same is hereby reversed, with costs, and that this cause 
be and the same is hereby remanded to the said Supreme Coutt, 
with directions to proceed therein in conformity to the opinion 
of this court. 
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Tue Unirep States, Compiainants, v. Tue City oF Cuicaco. 


Although the motion under argument in the Circuit Court was addressed to its dis- 
cretion, yet if the questions which arose and upon which the judges differed in- 
yolved the right of the matter, this court will entertain those questions. 

So, also, where the questions are several in number, and so material as to decide the 
whole case, this court will not dismiss them, provided they appear to have arisen 
at one time, at one stage of the cause, and to have involved little bevond one 
point 

The corporate powers of the city of Chicago have no right to open streets through 
property belonging to the United States, adjacent to the city, although the ground 
had been laid out in lots and streets by the government. 

Their right was limited to that part which, by a sale of the government, had become 
private property. 

The fact, that streets had been laid out by an agent of the government, did not 
amount to a dedication of them to public use, so as to vest the control over them 
in the city. 

The United States, having been the proprietor of all the land and reserved a part 
for military purposes, hold this part by a different title than where land is pur- 
chased by them ina State. 


Tuts case came up, on a certificate of division in opinion, 
from the Cireuit Court of the United States for the District of 
Illinois. 

In 1859, soon after the decision of the Supreme Court in 
Wilcox v. Jackson, 13 Pet. 498, deciding that southwest frac- 
tional quarter-section ten, township thirty-nine north, range 
fourteen east, in the Chicago land district, having been selected 
and used for military purposes, was not subject to preémption, 
the Seeretary of War, in virtue of the authority vested in him, 
directed the sale of a portion thereof. 

The act under which the Secretary of War derived this au- 
thority is the act of the 3d of Mareh, 1819, entitled “ An act 
authorizing the sale of certain military sites,’ which enacts, 
“that the Secretary of War be, and he is hereby, authorized, 
under the direction of the President of the United States, to 
cause to be sold such military sites, belonging to the United 
States, as may have been found, or become, useless for mili- 
tary purposes. And the Secretary of War is hereby authorized, 
on the payment of the consideration agreed for into the 'Treas- 
ury of the United States, to make. execute, and deliver all 
needful instruments conveying and transferring the same in 
fee; and the jurisdiction which had been specially ceded for 
military purposes to the United States by a State over such 
Site or sites shall thereafter cease.” 

Mr. Birchard, then Solicitor of the Treasury, was appointed 
by the Secretary of War to make the sale, and to cause the 
land to be surveyed and platted, as an addition to Chicago. A 
plat was accordingly niade, dividing the land into blocks and 
lots, With intersecting streets. This plat, together with a de- 
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scription of the same, was recorded in the oflice of the recorder 
of Cook county, under the title of “* Fort Dearborn addition to 
Chicago.” 

By this plat, several streets then existing in Chicago were 
prolonged, and laid out through all the property which belonged 
to the government. Lots were also laid off upon both sides of 
the projected streets. But a portion of the property was ex- 
pressly reserved from sale, and marked by dotted lines lettered 
“Line of reservation.”” Within the reserved line, there were 
many public buildings belonging to the United States. 

On the 11th of April, 1845, the following proceedings were 
had by the Common Council of the city of Chicago : — 

* Alderman Ogden, from committee on the judiciary, report- 
ed in favor of the petition of E. Bowen and others, for the re- 
moval of obstructions at the north end of Michigan Avenue. 
Received and laid on the table. And, 

“On motion of Alderman Scammon, it was ordered, that the 
street commissioner be directed forthwith to open the street 
(Michigan Avenue), and remove the obstructions therefrom ; 
and that the city attorney be directed to prosecute all persons 
offering any resistance to the street commissioner whilst open- 
ing said street.” 

The city of Chicago was incorporated by an act of the Leg- 
islature of Illinois of the 4th of March, 1837. See Session 
Laws, 1836-37, p. 50. By the first section it is enacted, 
“That the district of country in the county of Cook, in the 
State aforesaid, known as the east half of the southeast quarter 
of section thirty-three, in township forty, &e.,.... . and frae- 
tional section ten, excepting the southwest fractional quarter 
of section ten, occupied as a military post, until the same shall 
become private property, &c.,..... in township thirty-nine 
north, range number fourteen east, of the third principal merid- 
jan, in the State aforesaid, shall hereafter be known by the 
name of the city of Chicago.” 

The inhabitants are incorporated by the name of the city of 
Chicago, and the corporation is authorized to take, hold, pur- 
chase, and convey such real and personal estate as the purposes 
of the corporation may require. 

The twenty-fourth section prescribes the duties of the street 
commissioner, — “to superintend the making of all public im- 
provements ordered by the Common Council, and to make con- 
tracts for the work and materials which may be necessary for 
the same, and shall be the executive officer to carry into effect 
the ordinances of the Common Council relative thereto,” &c. 

The powers of the Common Council over streets are confer- 
red by the thirty-seventh, thirty-cighth, fortieth, and forty-third 
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sections. ‘The thirty-seventh enacts, that “the said Common 
Council shall have the exclusive power to regulate, repair, 
amend, and clear the streets and alleys of said city, bridges, 
side and cross walks, and of opening said streets, and of put- 
ting drains and sewers therein, and to prevent the encumber- 
ing of the same in any manner, and to protect the same from 
encroachments and injury,” &e. 

The thirty-eighth enacts, that “the Common Council shall 
have power to lay out, make, and assess streets, alleys, lanes, 
highways, in the said city, and make wharves and slips at the 
end of streets on property belonging to said city; and to alter, 
widen, contract, straighten, and discontinue the same; but no 
building exceeding the value of one thousand five hundred dol- 
lars shall be removed in whole or in part without the consent 
of the owner. ‘They shall cause all streets, alleys, lanes, or 
highways laid out by them to be surveyed, described, and 
recorded in a book to be kept by the clerk, and the same, when 
opened and made, shall be public highways.” The remainder 
of the section prescribes the manner in which the damages 
shall be assessed to the owners of land taken. 

The fortieth enacts, that “‘the Common Council shall have 
power to cause any street, alley, lane, or highway in said city 
to be graded, levelled, paved, repaired, macadamized, or gravel- 
led,” &c. 

And the forty-third enacts, that “the land required to be 
taken for the making, opening, or widening of any street, alley, 
lane, or highway, shall not be so taken and appropriated until 
the damages assessed therefor shall be paid or tendered to the 
owner or his agent.” 

A few days after the passage of the ordinance by the Com- 
mon Council, directing the street commissioner to open Michi- 
gan Avenue, the United States filed their bill of complaint in 
the Circuit Court, setting their case fully forth, and praying for 
awrit of injunction against the city of Chicago, its officers, 
agents, servants, counsellors, and solicitors, to restrain them 
from entering upon the unsold and reserved portion of the south- 
west fractional quarter-section ten aforesaid, embraced within 
the dotted lines of the small map, marked ‘ Line of reserva- 
tion,” for the purpose of opening “ Michigan Avenue,” or the 
other proposed streets, or from committing any waste or spoil 
upon said land, buildings, or inclosures. 

The district judge granted the injunction, and on hearing a 
motion for its continuance in the Cireuit Court, the opinions of 
the judges were opposed upon the following points : — 

Ist. Whether the corporate powers of the city of Chicago 
have a right to open the streets through that part of the ground 
laid out in lots and streets, but not sold by the government. 
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2d. Whether the corporate powers of the city are not limited 
to that part of the plat which, by sale of the government, has 
become private property. 

3d. Whether the streets laid out and dedicated to public use 
by Birchard were not, by his surveying the land into lots and 
streets, making and recording a map or plat thereof, did not 
convey the legal estate in the streets to the city of Chicago, 
and thereby made the ground embraced by said streets ‘“ private 
property,” so as to authorize said city of Chicago to keep said 
Streets open. 


The cause was argued by Mr. Toucey (Attorney-General ), 
on behalf of the United States, no counsel appearing for the 
city of Chicago. 

Mr. Toucey presented the following points : — 

Ist. The city of Chicago has no jurisdiction within Fort 
Dearborn. 

2d. There was no dedication of any street within the fort. 

3d. The fort being reserved, there was no power to dedicate 
a street within it. 

Ath. The State of Illinois has no power to remove the build- 
ings of the United States within the fort, or to make a high- 
way there. 

I. The city has no jurisdiction within the fort. The part 
sold became private property. The lots were sold by their 
numbers, and were, in fact, bounded on the streets. he title 
passed to the centre of the streets, subject to the easement. 
The adjoining proprietors own to the centre, subject to the 
way, as if it had been laid out by public authority. This is 
the legal presumption, liable to be rebutted. English authori- 
ties: Goodtitle v. Alker, 1 Burr. 143: Pring v. Pearsey, 7 
Barn. & Cres. 306: Stevens v. Whistler, 11 Hast, 51; Cook 
v. Green, 11 Price, 136. Maine: Howard v. Hutchinson, 1 
Fairfield, 335. New Hampshire: Makepeace v. Worden, 1 
N. Hamp. R. 16. Massachusetts: United States v. Harris, 1 
Sumner, 21; Adams v. Emerson, 6 Pick. 57. Cornecticut: 
Peck v. Sm.th, 1 Conn. R. 103; Watrous v. Southworth, 5 ib. 
305; Hart v. Chalker, 5 ib. 311; Chatham v. Brainard, 11 ib. 
60. New York: Cortelyou v. Van Brundt, 2 Johus. 357 : Ged- 
ney v. Karl, 12 Wend. 98; Willoughby x. Jencks, 20 ib. 96. 
Virginia: Bolling v. Mayor, 3 Rand. 563. South Carolina: 
Witler v. Harvey, 1 McCord, 67. 

When the highway is dedicated, the title of the land remains 
in him who dedicates, and will pass to his grantee. The pub- 
lic take an easement only. Lade v. Shepherd, 2 Stra. 1044; 
Cincinnati v. White, 6 Pet. 437; Barclay v. Howell’s Lessee, 
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ib. 513; Hobbs v. Lowell, 19 Pick. 408, Shaw, C. J. ; Pearsall 
vy. Post, 20 Wend. 126, 131, 1382, Cowen, J. 

The jurisdiction of the city extends as far as the line of pri- 
vate property, which is the line of reservation on the plat, the 
present boundary-line of the fort. It has none beyond. See 
the act incorporating the city of Chicago, Illinois Session 
Laws, 1836-37, p. 50. The streets outside of the fort were 
effectually dedicated when the lands were sold, the streets 
opened, accepted by the public, and used as public streets. 
Cincinnati v. White, 6 Pet. 431; Barclay v. Howell’s Lessee, 
ib. 498 ; New Orleans v. United States, 10 Pet. 662. 

If. There was no dedication of any street within the fort. 
The present fort is the part not sold. It was expressly reserved 
by the United States when the sales commenced. The whole 
interest is in the United States. The proposed streets within 
the fort or line of reservation have not been opened, nor dedi- 
cated, nor lots sold on them. They are covered in part by the 
necessary buildings of the fort. The United States own them, 
and the land on both sides; and the Executive Department re- 
tained to the line of reservation for the purposes of the govern- 
ment, before any of the land beyond that line had been dis- 
posed of. The first act of dedication or disposition had not 
taken place. 'The map recorded, without any other act done, 
would be immaterial. If the sale had been entirely counter- 
manded, the recorded suryey would have been a dead letter ; it 
is so now within the line where they were countermanded, or 
not aithorized. The plan of Birchard was disallowed to the 
extent of the present fort. That order was effective, and is 
to be taken as the order of the President. A dedication is 
founded upon user. Dedication is the act of giving up land to 
the public. It must be enjoyed in pursuance of the gift. An 
enjoyment for a less period than that prescribed by the statute 
of limitations may suffice, if accompanied by other decisive 
acts. Maps, plans, declarations, are evidence. Dedication is 
applicable only to the creation of public rights. Private rights 
are measured by the grant. Mercer Street, 4 Cow. 542. 

III. The fort being reserved, there was no power to dedicate 
a street within it. This was a military post, and under the 
control of the War Department. By the act of Congress of the 
3d of March, 1819, (3 Statutes at Large, 520,) the Secretary had 
power to sell a military site, become useless for military pur- 
poses, and give a deed in fee. But the act does not authorize 
the Secretary to lay out a road through a fort reserved from 
sale. It does not authorize him to encumbefit, when retained 
as useful for military purposes, or to divert it from those pur- 
poses. It must be condemned as useless for military purposes 
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before it can be sold. Here is executive responsibility ; and 
when upon that responsibility the site is retained, and not sold, 
there can be no conveyance. None is authorized. But if that 
were otherwise, before any sale he ordered the fort, block- 
house, powder-magazine, mess-hall, shops, and other necessary 
buildings, with the land where they stood, to be reserved. 
The subordinate had no authority to come with his sales with- 
in the line of reservation. It is to be presumed that he 
conformed to his instructions, in the absence of proof to the 
contrary. It is, indeed, admitted that the fort was reserved 
from sale to the line of reservation. 

IV. The State of Illinois has no power to remove the build- 
ings of the United States within the fort, or to make a high- 
way there. The site of Fort Dearborn, in the judgment of the 
Executive, is wanted as a military post. The reservation is 
conclusive on this point. If private property, it could be taken 
under the Constitution, upon making compensation, and applied 
to this use. But the United States already own the land, and 
have applied it to this use. The road having never been 
opened, the State cannot now condemn the land to any other 
public use than that to which it is applied by the government, 
thereby causing an interference or collision. A State cannot 
open a convenient highway through a powder-magazine, or 
into the entrenchments of a fort, which exist by order of a 
government supreme within its sphere. 

If, then, the city has no jurisdiction within the limits of Fort 
Dearborn ; or if this street was never dedicated to the public 
by the Secretary of War, or his subordinate ; or if neither had 
authority to dedicate it; or if the State of Illinois has no 
authority to open a road in this fort in either case, the injunc- 
tion must be sustained, to restrain the city from demolishing 
the buildings of the fort to open a road there ; and correspond- 


ing answers must be given to the questions submitted by the 
court below. 


Mr. Justice WOODBURY delivered the opinion of the court. 


This case comes before us on a certificate of a division of 
opinion between the judges of the Circuit Court in the District 
of Illinois. 

A prelimmary question has arisen as to our jurisdiction, 
which first deserves attention. 

The proceedings in the court below were a bill, filed on the 
19th of April, 1845, by the United States against the city of 
Chicago, to obtaiff an injunction not to lay out certain streets 
through land belonging to the United States, which the city 
was preparing to open. 
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Before the return day a temporary injunction was issued, 
and when the term arrived, a motion was made to continue 
that injunction till the merits of the bill were decided. No 
answer had been put in to the merits, but a hearing was had on 
affidavits as to the motion, and in that hearing the division of 
opinion occurred which is now before us. 

Two leading objections have been suggested to our jurisdic- 
tion over the matter. One is, that the division arose, not ina 
hearing of the merits, but of a preliminary motion, resting in 
the discretion of the court; and the other is, that several 
questions are certified, covering the whole case rather than a 
single point. 

In respect to the first objection, we do not propose to decide 
whether the grant of a preliminary and temporary injunction is 
a matter of discretion merely, rather than of right. Because, 
whichever it may be, the questions of division presented here 
are not those on matters of mere discretion in the court below, 
but involve the right of the United States in the land proposed 
to be laid out asa street by the city. The adjudged cases, 
where a certificate has not been sustained on account of some 
discretion connected with the subject, are chiefly those where 
the question presented involved merely a matter of discretion, 
rather than arising in the consideration of a motion or point, 
which was one of discretion. (Smith v. Vaughan, 10 Peters, 
366; Packer v. Nixon, 10 Peters, 411.) It must be obvious, 
that, in deciding a matter of discretion, a point may arise 
which is one of right and very material. Other cases not 
sustained were decided on the ground that they occurred after 
the merits of the cause were decided, and in_ proceedings 
subsequent thereto, whether discretionary or not. (Bank of 
United States v. Green, 6 Peters, 28; United States v. Daniel, 
6 Wheat. 548; Devereaux v. Marr, 12 Wheat. 212; 5 Cranch, 
11, 187; 4 Wash. C. C. 333.) The act of Congress seems to 
teach only matter arising in the progress of the cause, and not 
afterwards, because the proviso is, ‘that nothing herein con- 
tained shall prevent the cause from proceeding,” é&c., and 
hence implies it must be in the progress of the cause. See 
Act of Congress, April 29th, 1802, 2 Stat. at Large, 159, 160; 
6 Wheat. 548. But the present question, occurring before a 
final decision, comes expressly within the words of the law, — 
“that whenever any question shall occur before a Circuit Court, 
upon which the opinions of the judges shall be opposed, the 
point ” of disagreement shall be certified, &c. (2 Stat. at Large, 
159.) And this provision, manifestly, is broad enough to cover 
any material question of right thus arising. whether the subject 
on hearing was one of discretion or of right. 
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The second ground of objection, that these questions are 
several in number, and so material as to decide the whole cause, 
might prevail, if they had not arisen at one time, at one stage 
in the cause, and involved little beyond one point. Because, 
if they are several in number and apply to different stages of 
the trial, and relate to independent points, they are generally 
not proper. United States v. Baily, 9 Peters, 267; Nesmith 
v. Sheldon, 6 How. 43; White v. Turk, 12 Peters, 238; 
United States v. Stone, 14 Peters, 524; Saunders v. Gould, 4 
Peters, 392; Grant v. Raymond, 6 Peters, 218. 

That these three questions require an opinion virtually on 
only one point, namely, the right of the United States to the 
place proposed to be opened as a street, is manifest, when we 
see that the decision of this one way disposes of them all, and 
of the whole case. And the principle embraced in the other 
branch of this objection, to acting on several points which dis- 
pose of the whole case, is, not that the whole case may not 
properly be disposed of by our decision on what is certified, 
but that the decision must in substance be, not on several 
questions arising in various stages of the cause, and some of 
them anticipated and presented, so as to cover the whole case. 
Leland v. Wilkinson, 10 Peters, 294. 

There has justly been a leaning in this court to decline 
jurisdiction in cases of decisions below where it is doubtful ; 
because the power vested here in such cases, it is believed, 
was meant to be much more restricted than is often practised, 
and is in the most favorable view rather an anomaly. But by 
considering questions, if certified here, only when real divis- 
lons of opinion occur on them, and at one and the same time, 
no danger exists of extending this branch of our jurisdiction 
beyond what Congress intended. On the contrary, it is divis- 
ions of opinion pro forma, and from courtesy to counsel, and on 
a variety of points, and at times, some not then having ac- 
tually arisen, but being anticipated, which appear to transcend 
the original design of vesting such a power here. 

We have, therefore, for several years, declined to consider a 
certificate of such a variety of points so arising. (See cases 
before cited.) And although an indulgence has sometimes 
been given to certificates, where, in important cases, a divis- 
ion was certified pro forma (Jones v. Van Zandt, 5 How. 224), 
yet we do not feel justified in repeating it. 

To proceed to a consideration of the principal matter involv- 
ed in these questions, it will be necessary first to advert briefly 
to some of the admitted facts in the case. 

The United States became the owners of the land occupied 
by Fort Dearborn, near Chicago, in the State of Illinois, under 
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the original cession sia ‘the Northwest Territory. It was occa- 
sionally a station for troops from 1804 to 1824, when the 
whole fractional quarter-section on which the fort stood was 
reserved by the General Land Office for military purposes, on 
the application of the Secretary of War. See Wilcox v. 
Jackson, 13 Peters, 502. In that case, which is better known 
as the Beaubean claim, this court decided that this was a legal 
appropriation of that quarter-section of land toa public purpose. 
and exempted it from the rules as to the mass of public lands 
and their usual liabilities. 

From that time till A. D. 1839 it was occasionally occupied 
as a fort by the United States, and a light-house was erected 
on it under the authority of Congress, when the Secretary of 
War, thinking that a portion of the same might be sold with- 
out injury to the public interests, proceeded, with the approba- 
tion of the President, to make such a sale, under the act of 
Congress of March 3d. 1819. (3 Stat. at Large, 520.) 

He did this by an agent, who first made a plan of the whole 
quarter-section, calling it “Fort Dearborn addition to Chica- 
zo.” and laying it down in lots, without exhibiting on it any 
buildings or reservations. But he did not sell the whole, the 
government not then concluding to part with the fort, or land 
and buildings immediately contiguous. On that plan certain 
streets were also laid down running into the whole quarter-sec- 
tion. The sales, however, being made of only the lots and land 
outside of what was reserved, the United States allowed the 
proposed streets only so far as there laid down to be opened 
by the city of Chicago, and used by the adjoining owners, in 
conformity to the plan. And when the city undertook to open 
og streets within the line of reservation, and where no sales 

f land had been made, and where opening them would pros- 
trate some of the public buildings, and materially injure and 
impair the public uses of the station, the United States applied 
for the injunction before named. 

On the motion to continue the temporary injunction till the 
bill was answered and heard, the judges being opposed in 
apinion on the right of the city to open streets on the public 
‘and of the United States situated like this, the three questions 
certified were in form: — 

“Ist. Whether the corporate powers of the city of Chicago 
have a right to open the streets through that part of the 
ground laid out in lots and streets, but not sold by the gov- 
ernment. 

“2d. Whether the corporate powers of the city are not limited 
to that part of the plat which, by sale of the government, has 
hecome private property. 
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“3d. Whether the streets laid out and dedicated to public use 
by Birchard were not, by his surveying the land into lots and 
streets, making and recording a map or plat thereof, did not 
convey the legal estate in the streets to the city of Chicago, 
and thereby made the ground embraced by said streets ‘ private 
property,’ so as to authorize said city of Chicago to keep said 
streets open.” 

But, as has been explained, the whole of them in substance 
depend upon the extent and character of the rights of the 
United States in the place where the new streets were proposed 
to be opened. What, then, were those rights? Ist. The place 
was where the title of the government had never been parted 
with, after the original cession. 2d. It was where the land 
had been appropriated and legally set apart for a special public 
use. 3d. It was where the opening of these streets would 
essentially impair, if not destroy, that public use. 4th. It was 
where streets had never been opened and used, or actually 
dedicated in that way to purehasers of land there, or to the 
community in that neighbourhood. 5th. It was where the city 
charter, by its act of incorporation, did not extend, as the 
charter expressly excepted from its limits ‘the southwest 
fractional quarter of section ten, occupied as a military post, till 
the same shall become private property.” 

Now, though this court possesses a strong disposition to 
sustain the rights of the States, and local authorities claiming 
urfder them, when clearly not ceded, or when clearly reserved, 
yet it is equally our duty to support the general government in 
the exercise of all which is plainly granted to it and is ne- 
cessary for the efficient discharge of the great powers intrusted 
to it by the people and the States. The erection of forts be- 
longs to one of those powers, and the building and employ- 
ment of light-houses belongs to another. 

Under the circumstances of this case just recited, then, very 
clear facts or principles must exist, which impair the rights of 
the United States, before streets can be opened upon their soil, 
when situated, reserved, and used as this is. 

It is not questioned that land within a State purchased by 
the United States as a mere proprietor, and not reserved or 
appropriated to any special purpose, may be liable to condem- 
nation for streets or highways, like the land of other proprie- 
tors, under the rights of eminent domain. 

But that was not the condition of this quarter-section, being 
a part of the land originally ceded to the United States as 
the Northwest Territory, and afterwards specially set apart 
for their use for military purposes. Here the opening of these 
streets would, also, injure, if not destroy, the great objects of 
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the reservation. Nor was any compensation proposed or made, 
as in other cases, for condemning this land and damaging 
the buildings thereon. It seems, too, that, though land pur- 
chased within a State for ordinary purposes by the general 
government must yield to the local public demands, yet land, 
when held like this, at first by an original cession to that 
government, and afterwards appropriated for a specific public 
object, cannot easily be shown liable to be taken away for an 
ordinary local object, though public, and especially one under 
another government and by mere implication. (United States 

Ames, 1 Woodb. & Min. 88.) 

It must be for a public object, clearly superior or paramount, 
or to which preference is expressly given by law or the Cousti- 
tution, in order to make the right clear to seize and condemn 
land so situated. West River Bridge v. Dix, 6 Howard, 543, 
544, and cases there cited ; 4 Gill & Johns. 108, 150. 

But the correctness of this proposition, being open to some 
debate, is not further explained, nor is it decided here, because 
not necessary to a disposition of the case. 

On other grounds, the idea seems entirely untenable which 
is entertained by the city and presented in one of the questions, 
that, because streets had been laid down on the plan by the 
agent, parts of which extended into the land not sold, those 
parts had, by this alone, become dedicated as highways, and 
the United States had become estopped to object. 

Persons who looked only at this plan, and did not know 
that all of the quarter-section was not then to be sold, might 
be misled in their opinion or expectation how far some of the 
streets might extend. And if becoming purchasers, such per- 
sons might have given something more, under an impression 
that their lots were on a street which would be longer and 
more important. 

But the bill avers, that the agent, at the time of the sale, 
gave notice that the lots within the line of reservation were 
not to be sold. How, then, could a right to open streets there 
pass, or purchasers be misled? The streets could not pass 
as an appurtenant to the side lots there ; because they were 
not sold. The streets did not pass by any deed of them, or of 
any easement or servitude in them, as none was made. There 
had been, also, no condemnation of them for public ways. 

It is said, however, and justly, that land may be dedicated by 
the owner to highways, and without deed or much formality. 
Thus, if one allows his land long to be occupied by the public 
as a highway, such a dedication may be presumed. MeCon- 
nel v. The Trustees of Lexington, 12 Wheat. 582. So if the 
actual user has not been long, but clearly acquiesced in. Jarvis 
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v. Dean, 3 Bingham, 447; 1 Camp. 262; City of Cincinnati 
v. White, 6 Pet. 431. So if one makes a map of land proposed 
to be sold, with streets contiguous and for the accommodation 
of side owners, and sells accordingly, it may generally be pre- 
sumed that he thus dedicates the land contiguous for the 
streets. See Matter of Thirty-second Street, 19 Wend. 128: 
Wyman v. Mayor of New York, 11 Wend. 486; Lewis Street, 
2 Wend. 473; 8 Wend. 85. And certainly, if he allows them 
afterwards to be so occupied. 6 Pet. 431. 

But here, as before shown, no such occupation had been al- 
lowed within the reserved line, nor any such sale made there 
of the contiguous lots. On the contrary, all the streets so laid 
down on the plan, where the lots contiguous were sold, have 
been allowed to be opened without opposition by the United 
States. And it is entirely unsupported by principle or prece- 
dent, that an agent, merely by protracting on the plan those 
streets into the reserved line and amidst lands not sold, nor 
meant then to be sold, but expressly reserved, could deprive 
the United States of its title to its real estate, and to its impor- 
tant public works. Nor, under such circumstances, have the 
purchasers of land elsewhere, or the city, any equitable ground 
of complaint, that the streets thus protracted on paper are not 
opened. 

Let the opinion of this court, then, be certified in conformity 
to these views, which will be, as applied to the questions 
formally, in the negative as to the first and third, and in the 
affirmative as to the second. 


Mr. Justice CATRON, dissenting. 


On a bill in equity being presented by the United States to 
the district judge, he granted an injunction against the city 
of Chicago, to restrain the corporation from running a street 
through the public property attached to a military post within 
the corporate limits. By the act of February Ist, 1807, in- 
junctions granted by district judges in vacation only remain in 
force until the next term of the Circuit Court. Accordingly, 
at the next term a motion was made to continue the injunction 
granted by the district judge, and the judges were opposed in 
opinion whether an injunction should or should not be granted. 
The entire matters of law and fact arising on the face of the 
bill, and on affidavits and documents introduced by the defend- 
ant to resist the motion, were sent up to this court, covered 
by three points, on which the judges assume to have been 
opposed. And the motion to renew the injunction is presented 
to us, as it was to the Circuit Court. And the question is, 
Have we any power to grant the injunction? By the Constitu- 
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tion, the judicial power is vested in the Supreme Court, and such 
inferior courts as the Congress may from time to time ordaiu and 
establish. In cases affecting public ministers and consuls of oth- 
er countries, and in cases where States are the parties, this court 
has original jurisdiction. In all other cases, the Constitution pro- 
vides, the Supreme Court shall have appellate jurisdiction, both 
as to law and fact, with such exceptions and under such regula- 
tions as the Congress shall make. ‘That is to say, with such ex- 
ceptions to the exercise of appellate jurisdiction as Congress shall 
interpose ; as that no cause shall come up, unless the matter in 
controversy exceeds the sum or value of two thousand dollars, 
nor shall a writ of error lie in a criminal cause, nor from a Dis- 
trict Court, &c. That the original jurisdiction of the Supreme 
Court is limited to the two classes of cases above referred to 
was held by this court in Marbury v. Madison, 1 Cranch, 174. 
Is, then, the granting an injunction an exercise of original juris- 
diction? It may be done out of court by the circuit judge ; 
and so an expired injunction may be renewed at any time by 
him, the courts of equity being always open for such purpose 
by our present rules. This bill and affidavits are placed before 
us as they were before the Circuit Court, and for the same pur- 
pose, of founding an original motion on them, thereby to pro- 
eure an order for the restraining writ to issue. We are asked 
to take an original incipient step, as the court below was, be- 
fore any answer is filed, and before any thing could be adjudged 
between the parties by the Circuit Court, so as to bind their 
rights. 

What is appellate jurisdiction in the sense of the Constitu- 
tion? Our practice under the thirteenth section of the Judi- 
eiary Act of 1789 has settled the meaning of the term. It is 
to reexamine, and to reverse or affirm, the judgment, sentence, 
order, or decree of an inferior court, — to pass on that which has 
been adjudged. Here, nothing was adjudged in the court below. 

From the threatening nature of this precedent, it is deemed 
improper to pass over it unnoticed, as [ have done in other 
cases. If a division can be certified in this instance, so there 
may be in every other where an injunction is applied for in 
open court, and the judges see proper to send us the cause, — 
for as to real divisions, they hardly exist at present. The 
cases are sent here by agreement of counsel, with the assent 
of the Circuit Court, usually without any examination below. 

I, therefore, am of opinion, that we have no jurisdiction, and 
that the matter before us should be dismissed. 


Order. 


This cause came on to be heard on the transcript of the rec- 
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ord of the Cireuit Court of the United States for the District of 
Illinois, and on the points and questions on which the judges 
of the said Cireuit Court were opposed in opinion, and which 
were certified to this court for its opinion, agreeably to the act 
of Congress in such case made and provided, and was argued 
by counsel. On consideration whereef, it is the opinion of this 
court, — Ist. That the corporate powers of the city of Chicago 
have no right to open the streets through that part of the 
ground laid out into lots and streets, but not sold by the gov- 
ernment. 2d. That the corporate powers of the city are limit- 
ed to that part of the plat which, by sale of the government, 
has become private property. And 3d. That the streets laid 
out and dedicated to public use by Birchard, by his surveying 
the land into lots and streets, and making and recording a map 
or plat thereof, did not convey the legal estate in the streets to 
the city of Chicago, and thereby make the ground embraced 
by said streets “ private property,”” so as to authorize said city 
of Chicago to keep said streets open. Whereupon, it is now 
here ordered and decreed by this court, that it be so certified 
to the said Cireuit Court. 





Jennet Smitn, Carvin S. Powe, anp Tuomas A. Powe, Ptain- 
TIFFS IN ERROR, v. JoSEPH KERNOCHEN. 


When a mortgagor and mortgagee are citizens of the same State, and the mortgagee 
assigns the mortgage to a citizen of another State for the purpose of throwing the 
ease into the Circuit Court, it is necessary, in order to divest the court of jurisdic- 
tion, to bring home to the assignee a knowledge of this motive and purpose. Till 
then, he must be considered an innocent purchaser without notice. 

If the assignment was only fictitious, then the suit would in fact be between two 
citizens of the same State, over which the court would have no jurisdiction. 

The question of jurisdiction, in such a case, should have been raised by a plea in 
abatement. Upon the trial of the merits, it was too late. 

A former suit in chancery between the original parties to the mortgage involving di- 
rectly the validity of that instrument, in which suit a bill to foreclose was dismiss- 
ed, upon the ground that the mortgage was void, was good evidence in an eject- 
ment brought by the assignee claiming to recover by virtue of the same mortgage. 
The instrument had been declared void by a court of competent jurisdiction, and 
neither the parties nor their privies could recover upon it. 

There is no difference, upon this point, between a decree in chancery and a verdict 
at law. Either constitutes a bar to a future action upon the instrument declared 
to be void. The authorities upon this point examined. 

The highest court of the State of Alabama having decided that the original mort- 
gagee (an incorporated company) violated its charter in the transaction which led 
to the mortgage, this court adopts its construction of a statute of that State. 


Tue Reporter finds the following statement of the case, pre- 
pared by Mr. Justice Nelson, and prefixed to the opinion of the 
court. 
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This is a writ of error to the Circuit Court of the United 
States for the Southern District of the State of Alabama. 

The plaintiff below, Kernochen, a citizen of New York, 
brought an action of ejectment against the defendants to re- 
cover the possession of eleven hundred and sixty acres of land, 
situate in that State, and to which he claimed title. 

On the trial it appeared that Archibald K. Smith, being the 
owner in fee of the premises, executed a mortgage of the same, 
on the 9th of April, 1839, to the Alabama Life Insurance and 
Trust Company, a corporation duly incorporated by the legis- 
lature of the State of Alabama, to secure the sum of seven 
thousand five hundred dollars, payable in five equal annual 
payments, with interest. And, further, that the mortgage had 
been duly assigned and transferred by that company to Ker- 
nochen, the plaintiff, in consideration of the sum of one thou- 
sand dollars, on the 26th of August, 1844. Possession being 
admitted by the defendants, the plaintiff rested. 

It appeared, on the part of the defence, that the mortgage 
and bond accompanying it, with other securities belonging to 
the Life and Trust Company, were placed in the hands of Hunt, 
an agent of the company, to procure a loan of money in New 
York ; and that one thousand dollars was loaned, at his instance 
and request, by the plaintiff to the company, for the security of 
which the assignment of the above mortgage was made. That 
the motive of the company in making the assignment was to 
obtain a decision of the Federal courts upon the questions de- 
cided in the court below, but that Kernochen was not advised 
of the motive at the time of the advance of the money, nor was 
he in any way privy to it. 

It further appeared, that a bill of foreclosure of the mortgage 
had been filed in the Court of Chancery of Wilcox county, 
State of Alabama, by the company, against Smith, the mort- 
gagor, which was defended by him. In the answer he admit- 
ted the execution of the bond and mortgage, but denied their 
validity, setting out the consideration, which consisted of 
bonds and obligations of the company made and delivered. to 
him for the like sum of seven thousand five hundred dollars, 
payable at a future day, with six per cent. interest. ‘The mort- 
gage in question bore eight per cent. 

The proofs taken in the case sustained the answer, and 
showed that the transaction between the company and the 
mortgagor consisted simply in an exchange of securities with 
each other, with an advantage to the former of two per cent. 
profit. 

The chancellor decreed that the contract was valid, and the 
bond and mortgage binding upon the defendant, and that, un- 
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less the principal and interest were paid within thirty days, the 
mortgage be foreclosed. 

Upon an appeal to the Supreme Court of the State, this de- 
cree was reversed, and a decree entered dismissing the bill. 
That court held, that the charter of the Life and Trust Com- 
pany conferred no authority upon it to lend its credit, or issue 
the bonds for which the mortgage in question was given, and 
that the bond and mortgage taken therefor were inoperative 
and void. 

The charter of the company, together with several amend- 
ments of the same, were given in eviderge. 

When the evidence closed, the defendants prayed the court 
to charge the jury, that, if they believed that the transfer of the 
mortgage to the plaintiff was made for the purpose of giving 
jurisdiction to the Federal courts, and to enable the company 
to prosecute its claim therein, and that the plaintiff was privy 
to the same, the deed was void, and did not pass any title to 
the plaintiff which the court would enforce. 

The defendants further prayed the court to charge, that the 
judgment and decree of the Supreme Court of Alabama be- 
tween the company and Smith, the mortgagor, was conclusive 
upon the parties in this suit; and that neither the mortgagees, 
nor those claiming under them, since the rendition of the de- 
cree, could recover the lands embraced in the mortgage at law 
or in equity. 

The court refused to charge according to the above prayers, 
and charged as follows : — 

1. That any matters which might abate the suit should 
have been pleaded in abatement, and that, after the plea of the 
general issue, the facts proved by the defendants, as set forth in 
the bill of exceptions, could be of no avail, and were insufli- 
cient to abate the suit. And, 

2. That the defendants. claiming title under Smith, the 
mortgagor, were estopped from denying the consideration of 
the mortgage as set forth in that instrument, and that the con- 
sideration as there stated was good, and valid, according to the 
charter of the company, and sufficient to sustain the validity of 
the mortgage and title of the plaintiff. 

The jury found a verdict for the plaintiff. 

A writ of error brought the case up to this court. 


It was argued by Mr. Dargan, for the plaintiffs in error, 
and Mr. Sergeant, for the defendant in error. 


Mr. Dargan, for the plaintiffs in error. 
The facts of this case may be thus stated. The Alabama 
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Life Insurance and Trust Company held the bond and mort- 
gage of Archibald R. Smith, executed and delivered to said 
company. They filed a bill in equity in the State of Ala- 
bama to foreclose the mortgage. Smith resisted a decree 
and set up a defence, that the consideration of the bond and 
mortgage was illegal, in this, that the consideration of the 
company to him was the bonds of the company to an amount 
equal to his bond, payable in New York, which bonds of the 
company bore interest, payable semiannually, and were in the 
form described in the bill of exceptions. That said company 
had no power or capacity to deal by way of exchanging credits. 
The Supreme Court of the State of Alabama dismissed the bill 
of the company, declared the consideration illegal, and the bond 
and mortgage void. 

This is shown by the record of the case, reported in 4 Ala- 
bama Reports, 558, which case, as reported, is made part of the 
bill of exceptions. It was also shown by the secretary of the 
company, that the consideration of the bond and mortgage was 
stated correctly in the report of said case. After this decision 
was rendered, the company transferred the bond and mortgage 
to Kernochen by an assignment on the back of the mortgage, 
marked exhibit B in the bill of exceptions. 

Tisdale, the secretary of the company, testified, that the 
transfer of the bond and mortgage to Kernochen was for 
$1,000. That the object of the transfer was to obtain a decis- 
ion of the question in the courts of the United States. That 
he did not know whether Kernochen was informed of the mo- 
tive of the transfer; that the company had never had any other 
transaction with him, and that this was done through J. Hunt, 
their agent. 

The defendant in the court below showed, also, that Smith 
had resisted the mortgage in his lifetime, and denied its validi- 
ty; of this the company was apprised; also, that, since the 
death of Smith, the land had been sold under execution, and 
hought by Powe, one of the defendants. The defendants re- 
quested the court to charge the jury, that if the transfer of the 
mortgage was for the purpose of giving jurisdiction to the 
ederal courts, and to enable the Alabama Life Insurance and 
Trust Company to prosecute its claim in this court, and that 
the lessor of the plaintiff was privy to this intention, that the 
deed was void, and could give the lessor of the plaintiff no title 
which this court would enforce. This charge was refused. 
The defendant also requested the court to charge the jury, that 
the consideration of said mortgage was illegal, and therefore the 
mortgage was void, and the plaintiff could not recover; which 
was refused. 
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Also, that the judgment and decree of the Supreme Court 
of Alabama, as delivered in the case of Smith v. The Alabama 
Life Insurance and Trust Company, was conclusive, and that 
neither the mortgagors nor those claiming under the mortgage, 
since the rendition of said decree, could recover the land de- 
scribed in the mortgage ; which was refused. Also, that, if the 
jury believed that, at the time of the transfer to the lessor of 
the plaintiff, the defendants held the land, denying the validity 
of the mortgage, the transfer was void as to them, and that the 
plaintiff could not recover ; which was refused. 

And the court charged, that any matter in abatement should 
have been pleaded in abatement, and that the facts proved by 
the defendant on the trial, as set forth in the bill of exceptions, 
after the plea of the general issue, could be of no avail to the 
defendant, and could not abate the suit. 

The court also charged, that the defendants and Archibald 
R. Smith were estopped from denying the consideration as set 
forth in the mortgage, and that the consideration, as expressed 
therein, was sufficient, according to the laws regulating the 
Alabama Life Insurance and Trust Company, to sustain the 
contract set forth in the mortgage. 

Also, that the judgment and decree of the Supreme Court of 
Alabama was not conclusive, and could not bar the plaintiff in 
this suit. 

It will be seen by the bill of exceptions, that the case, as re- 
ported in 4 Alabama Reports, as well as the acts of the legis- 
lature incorporating the company, and altering and amending 
the charter, are part of the bill of exceptions. 

I intend to present the following questions : — 

Ist. The court erred in refusing to charge the jury, that, if 
they believed the transfer to Kernochen was made with the 
view to enable the Alabama Life Insurance and Trust Company 
to litigate their claim in this court, the transfer was void, and 
could give no title that this court would enforce. 

The respense of the court to this request, as will be seen by 
the charge given, was, that this fact could have no influence 
after the general issue had been pleaded. That, if it was true, 
it was but matter in abatement. This is the substance of the 
charge given. 

The Constitution did not intend to confer on the Federal 
tribunals jurisdiction to determine on the rights of citizens 
residing in the same State, unless the subject-matter was of 
admiralty jurisdiction, and where citizens of the same State 
held grants to the same land from different States. 

A deed, therefore, which is merely intended to give jurisdic- 
tion to this court, and is not for the purpose of transferring the 
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right to the thing to the vendee, but as between vendor and 
vendee the interest and right is still with the vendor, contra- 
venes the spirit and intention of the Constitution ; shall it be 
effectual for this purpose? If so, it appears to me that the 
framers of the Constitution ought to have added, or rather that 
we now add to the Constitution, after the words, “ between 
citizens of different States,” “and between citizens of the same 
State where one of the parties has transferred his right toa 
citizen of another State, with the view to give jurisdiction to 
the Federal courts.” 

Justice Washington, in 1 Washington’s Circuit Court Re- 
ports, 82, decided that a deed for such a purpose was void, 
and could not effect its object. I think that this court came 
to the same conclusion in the case of McDonald v. Smalley, 
1 Peters, 558; in concluding the opinion, Chief Justice Mar- 
shall uses this language: — ‘The case, we think, depends 
on the question, whether the transaction between McArthur 
and McDonald was real or fictitious; but there being nothing 
in the record from which the court could pronounce it was fic- 
titious, the deed was maintained. But suppose the evidence 
had shown that the deed was fictitious, that McDonald was 
suing merely for McArthur, what would have been the de- 
cision? It seems to me, from the whole case, that the deed 
would have been pronounced void,—a fiction merely ; and, 
therefore, it could not have given title so as to effectuate the 
very fictitious design for which it was intended ; that is, to 
coerce the adjudication of the title in the Federal courts.” 

The District Court seemed to think it was matter in abate- 
ment: now Kernochen was a citizen of the State of New 
York, the plaintiff in error, of Alabama; the Circuit Court, 
therefore, had jurisdiction so far as the parties on the record 
are concerned. And the only question was, Had the plaintiff 
the better title? He had the title the mortgage gave him, if the 
transfer was valid in law; if it was not valid in law, he had 
no title, and the question was therefore properly raised in bar. 
True it is, that, in L Peters, the question seems to have 
arisen on a question of jurisdiction to the court; but the court 
will perceive that the question still must have been, Did the 
deed from McArthur to McDonald give title to McDonald ? 
If it did give title, as McDonald resided in Alabama, the juris- 
diction was perfect ; if it gave no title, MeDonald could not 
recover ; therefore the question was, did the transfer of the 
mortgage, for the purpose of prosecuting the suit for the Ala- 
bama Life Insurance and Trust Company, being intended to 
give fraudulent jurisdiction to the court, convey to him any 
title, or such a title as this court would enforce ? 
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Deeds given for illegal purposes are void, and courts will 
not execute the purpose. ‘This transfer was made to enable 
the Alabama Life Insurance and Trust Company, a corporation 
of Alabama, to litigate its rights with citizens of Alabama in 
the Federal courts. 

Tire company was prevented by the Constitution from doing 
this. They try by this deed to do it. and for this purpose 
they make it; will the court execute the purpose, or declare 
the deed void? If void, no title passed, none at least that this 
court would enforce ; for, if it did, it would be carrying out, or 
permitting the Alabama Life Insurance and Trust Company to 
carry out, their illegal purpose. 

The whole testimony fully authorized the request asked. 
A decision had been rendered oi the case in the Supreme Court 
of the State, prououncing the mortgage void. The company 
never had had any transaction with the plaintiff. The secre- 
tary admitted that the object was to enable the company to 
try the question in the Federal courts; only a thousand dollars 
was received. It might well have been left to the jury to say, 
Is this not al! a fiction, a design and trick between Kernochen 
and the company? and if so, I think this court will establish 
the rule, that such a transaction will not convey such a title as 
this court will enforce. 

2d. The consideration of the mortgage is illegal. The Su- 
preme Court of the State of Alabama has decided, on this very 
same mortgage, that the consideration was illegal, and not 
authorized by the charter of the company ; and this decision 
was made directly, when the validity of the mortgage was put 
in issue, and the decision depended on the construction of the 
charter and its amendments. 

The rule is fully recognized in this court, that the decision of 
the State courts, construing a statute of their own State, is con- 
clusive on this court. That is, whether the construction be 
right or not, it will be adopted as a rule of decision. So 
strongly has this court adhered to this rule, that, in a case 
from ‘Tennessee, where the Supreme Court of Tennessee had 
reversed a former decision on the construction of the statute 
of limitations, this court adopted the last decision as conclu- 
sive, although they believed the former decision was correct. 
See, also, Greever v. Neal, 6 Peters, 291. It may be well 
to inquire why this court has adopted this rule of decision. 
The answer is, that the jurisdiction or sovereignty, as it may 
be called, has an unquestionable right to construe its own 
statutes, and that its own courts and its own people under- 
stand its own laws, and that no other people or government 
can or ought of right to construe those laws for them. Now, 
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I would submit that, in construing an act of the legislature 
creating a corporation, we could not adopt a different rule; if 
so, every charter granted by the States must come before this 
court for its final construction, and we should deny to the 
sovereignty that created the being the right to judge of its 
powers and capacities. 

But, if [am wrong in this view, the decision of the Supreme 
Court, as delivered by Justice Ormond, will clearly show, I 
think, that the company had no right to issue their bonds, and 
thus deal in an exchange of eredits. If they had the right to 
issue the bonds described in the bill of exceptions, their con- 
tracts to the same purport would have been valid without their 
seal, and their obligations could have as well been payable on 
demand as at a future day; as well in the shape of a bank- 
note, as in any form; and thus, by construction, they would 
have fairly been entitled to banking privileges, which was 
certainly never designed or contemplated by the charter. 
Whether, therefore, this court will construe the charter, or 
adopt the construction of the Supreme Court of Alabama as 
correct, the result will be the same, that the consideration of 
the mortgage is illegal. 

Then comes the question, Can we show by parol proof that 
the consideration is illegal, when the consideration expressed 
in the mortgage is legal, and different from the consideration 
shown by the proof, which is recited to be seven thousand four 
hundred dollars in eash? "To hold that this recital precludes 
proof of the illegality of consideration would set the whole law 
at defiance, so far as contracts are concerned, and would be 
saying, however immoral or vicious the consideration of a con- 
tract may be, you may preclude an inquiry into it by stating a 
legal consideration on its face. 

The rule of evidence is, that parol evidence shall not be re- 
reived to vary or contradict a deed or other written evidence. 
This rule, however, can only apply when the evidence secks 
to contradiet or vary the terms or legal effect of a deed; not 
seeking, however, to destroy the deed altogether as a legal 
instrument or contract; for the rule is well settled, that fraud 
or illegality of consideration may be given in evidence to de- 
reat a deed, that is, to show the deed is a nullity. 

This is the doctrine laid down in 4 Kent, 465, 466; Green- 
leaf on Ev., § 284; 1 Smith’s Leading Cases, 154; 2 Wilson, 
347; 9 Kast, 408; 5 Mass. Rep. 61. Indeed, a different rule 
would destroy all law by the form of the contract. 

I therefore submit, that the language of the deed cannot pre- 
clude the plaintiffs in error from showing that the consideration 
was illegal; and being illegal, the mortgage is void; and 
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therefore the court erred in refusing the charge asked, and in 
charging as it did as to the validity of the deed. 

Another question is, Could the Alabama Life Insurance and 
Trust Company transter a title, after Smith had denied the va- 
lidity of the mortgage, and held the possession adverse to the 
company ? Could the company make a deed that would be 
valid as against the adverse possessor? At common law he 
could not, for livery of seizin could not be given. See 2 Co. 
Litt. by Thomas, 409, and nete (Y). And this is the rule 
recognized by the Supreme Court of Alabama. See Allen and 
Dexter v. Nelson, 6 Ala. Rep. 68. True it is, that the mort- 
gegor cannot deny the title of the mortgagee, and he is con- 
sidered as the tenant of the mortgagee. But the principle of 
this doctrine is, that where there is a valid mortgage, the mort- 
gagor shall not set up a paramount title to the mortgage ; but 
here the validity of the mortgage was denied. 

The possession was adverse to the mortgage. Does not the 
rule of the common law apply ? 





Mr. Sergeant, for the defendant in error. 


The facts of this case appear in the record, as fully, and at 
the same time as succinctly, as they could be presented here. 
To the record the court is respectfully referred for the general 
view of them, and the questions they give rise to, saving the 
right of stating particular facts, as they may become material 
in the course of the discussion of the matters of law involved 
in the case. 

From the printed argument submitted by the learned counsel 
of the plaintiffs in error, it appears that they rely upon two 
principal objections to the judgment below, and one that is 
subordinate, and, seemingly, not much confided in. These 
are all the assigned errors, therefore, before the court, and to 
these answers will now be given, without further introduc- 
tion. 

I. “The court erred in refusing to charge the jury, that, if 
they believed the transfer to Kernochen was made with the 
view to enable the Alabama Life Insurance and Trust Com- 
pany to litigate their claim in this court, the transfer was void, 
and could give no title that this court would enforce. The 
response of the court to this request, as will be seen by the 
charge given, was, that this fact could have no influence after 
the general issue had been pleaded. That, if it was true, it was 
but matter in abatement. This is the substance of the charge 
given.” 

The first of these differs, in one particular, from the print- 
ed argument, namely, in requiring the judge to leave to the 
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jury whether the lessor of the plaintiff was “ privy to his in- 
tention.” 

The second differs, it is thought, materially from the charge 
actually given, as will be presently seen. 

To this error, thus assigned, there are several answers. 

1. There was no evidence whatever of any privity of the 
lessor of the plaintiff’ The only witness examined on the 
point said, * He did not know whether Kernochen was in- 
formed of the motive; that he never had any intercourse with 
him on the subject, nor had the company ever had any other 
transaction with him.” As a matter of fact, it thus stood 
without any proof. It is respectfully submitted, that the court 
eannot be required to give a charge upon what is not in evi- 
dence. Ifa fact is important to the party, it is for him to sub- 
stautiate it by proof; but where there is absolutely no proof 
at all, he cannot require the judge to charge the jury as to its 
effect, aud there is no error in the judge declining to do so. 
The learned counsel for the plaimtifs in error seems to be of 
the same opinion, for in his argument, as has been seen, he 
omits the matter of privity altogether. Ly and by it will be 
seen whether the fact itself, if proved, would have been of any 
consequence. It is submitted that it would not. 

2. The judge was required to charge the jury, that, upon 
the hypothesis presented, without any color of support from 
the evidence, the assignment of the mortgage was void, and 
could give the lessor of the plamtiff no tithe which the court 
would enforee. "The grounds in law upon which the judge 
could be asked to declare the deed void, and to decide that it 
could give no title which the court could enforce, are nowhere 
exhibited in the argument, unless they are supposed to be 
somehow involved in the general question of jurisdiction, 
which will be considered presently. The prayer is simply 
that the court will charge the jury that the assignment is void, 
and therefore that one link is wanting in the derivation of title 
of the lessor of the plaintiff? The proper termination of the 
objection is not to the jurisdiction at all, but to the right to 
recover, equally fatal im all jurisdictions, State or Federal. 

It is nowhere denied that the assignment was duly signed, 
sealed, and delivered, was upon a suflicient consideration, and, 
between the parties, a good and valid transfer, sufficient in law 
to pass the right of the mortgagee, whatever it was, to the 
transferee. How it can be said that such a deed is void is 
altogether inconceivable. Probably the explanation of what 
is meant is to be sought in the words which follow, — that it 
“could give no title which this court” (the Cireuit Court) 


“would enforce.” The reasoning, then, would be, it is good 
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elsewhere, but it is void here; and the ground must be, that it 
is so void because it was made to give this court jurisdiction. 
This position is answered authoritatively by one of the decisions 
of this high court, quoted in the priuted argument of the plain- 
tiff in error. In McDonald v. Smalley, 1 Peters, 620, (A. D. 
1828, ) Chief Justice Marshall, in page 624, declares the motive 
to be of no consequence. ‘The case is very similar to the pres- 
ent, aud what is there said is now considered to be the settled 
doctrine of this court. The reasons of it will be found very 
fully stated in an opinion of the late Judge Story, in his cir- 
cuit, Which will be again referred to in a later stage of the 
arguinent. (Briggs v. French, 2 Sumner, 251.) The motive, 
therefore, is not an unlawful one to entertain or to act upon, 
and cannot affect the validity of the deed, if in other respects 
valid and good. “This court ” (the Cireuit Court) would en- 
force it as fully as any other court. It would have been error 
to decline the jurisdiction. 

3. The judge is charged with error in deciding, as alleged, 
that this, if true, was matter in abatement, that it ought to have 
been pleaded, and could have no influence after the genera! 
issue pleaded. 

What the judge really did say is in the bill of exceptions, 
and is as follows: — ‘ And the court charged, that any matter 
in abatement should have been pleaded in abatement; and 
that the facts proved by the defendant, on the trial, as set 
forth in the bill of exceptions, after the plea of the general 
issue, could be of no avail to the defendant, and could not 
abate the suit.” 

If the facts proved by the defendant could be of no avail, 
either upon a plea in abatement or upon the general issue, then 
the decision of the judge, as imputed to him, would be wholly 
iunmaterial, and therefore it is not error to reverse the judgment. 
Authority (which is abundant) need not be quoted for this ob- 
vious conclusion of common sense. If it could not be made 
available in either way, the case was against the defendant, 
and the decision must be against him, so that what was said by 
the judge could neither help nor hurt him. This point was 
thus immaterial. 

But the charge of the judge must be understood with refer- 
ence to all that had previously occurred in the case, and im 
fairness must be interpreted as intended to express, in a concise 
way, his opinion upon the several points the case presented 
upon the evidence or upon the requirement of counsel. It 
must be remembered, therefore, in the first place, that there 
was not the least pretence of evidence to affect the lessor of the 
plaintiff, or to impugn the integrity of his conduct. All that 
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was before the court was the evidence as to the motive of the 
mortgagee, which, as already stated, was of no manner of con- 
sequeuce. In his charge, he begins with stating the law, — 
“that auy matter which abates the suit should have been 
pleaded in abatement,” which, uudoubtedly, is true, — univer- 
sally true, unless this be aun exception. ‘The remainder of the 
sentence must be understood to say, that, if so pleaded, they 
would be insuflicient, under the circumstances proved, “to 
abate the suit.” 

It is not worth while, however, to occupy the time and at- 
tention of the court with an effort to bring this question to the 
most exact precision. Interpreted in either way, the charge is 
right, and there is no error im it. If the court should be of 
opinion that the learned judge below meant to say that the 
matter alleged could be of no avail to the defendant, after 
pleading the general issue, we contend that he was right, and 
there was no error. 

The plaints argument, it will be seen, embraces two prop- 
ositions in law, namely, that, upon the trial of the general 
issue, the evidence in the case was competent and was suffi- 
cieut to oust the jurisdiction, and also that no plea in abate- 
ment was necessary to entitle the evidence to be heard, and to 
produce this legal effeet. 

‘To maintain these propositions, but one case is cited, name- 
ly, Maxfield’s Lessee v. Levy, reported in 2 Dallas, 351, and 
more at large in 4 Dallas, 330. Reference is also made to two 
dicta of a later period, which will be noticed hereafter. 

What Maxfield’s Lessee v. Levy decided, it seems to have 
been difficult to express in legal language. In the first of the 
reports, the purpose of the deed, and that there was no consid- 
eration, are stated as the grounds of the decision. In the in- 
dex to the second, it is thus stated : — “ A fictitious conveyance 
of land, to give jurisdiction to the Federal court, detected, and 
the suit dismissed.” The word “ fictitious”? here used will be 
found to be adopted afterwards, but what it means is nowhere 
stated or defined. ‘The word is an ambiguous one, as here ap- 
plied, and the two cases where it is subsequently found did not 
reqture attention to its meaning, because the objection founded 
upon it was answered decisively by other matter. All that 
need be said is, that if the * purpose” or “motive” is held to 
make it “ fictitious’ and unlawful, it is contrary to what has 
been decided by this court in the ease already referred to. 

The decision of the Circuit Court, however, is not authority 
here. It is entitled to respect so far only as it is reasonable 
and consistent with law; and to that respect it is entitled 
only in cases where the facts and circumstances are the same. 
18 * 
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Now they are not so, in the present case, as must be most ob- 
vious. 

In Maxfield’s Lessee v. Levy there was no question of the 
competency of the evidence upon the general issue, nor of its 
sufficiency to oust the jurisdiction. It does not appear that the 
general issue had been pleaded, or any other plea, nor, of course, 
that the defendant, by pleading, had waived his right to except 
to the jurisdiction. The case was decided upon a rule to show 
cause why the ejectment should not be dismissed from the 
record. 

Again, in Maxfield’s Lessee v. Levy the grantor and the 
grantee were both parties to the purpose which the learned 
judge denounced as vitiating the deed. That is not the case 
here. ‘There is no evidence at all that the assignee was privy 
to it. 

Further, there was no consideration in Maxfield’s Lessee v. 
Levy. This was clearly and distinetly proved, and much 
stress is laid upon it by the learned judge, as may be seen in 
1 Dallas, 334. It was, indeed, the chief ground of his decis- 
ion. =n the present case, there was a valuable consideration 
paid. 

Not admitting that, under these circumstances, the decision 
in Maxfield’s Lessee v. Levy can be supported, yet there are 
such differences between that case and the present, as fully 
justify us in concluding that the learned judge who decided 
Maxfield’s Lessee v. Levy would not have decided Kernochen 
v. Smith otherwise than Judge Crawford has done. 

Independently of these considerations, — which, it is submit- 
ted, are sufficient here, — could Maxfield’s Lessee v. Levy be 
maintained at the present day, if it were now to present itself 
with the same facts and circumstances, precisely, as were be- 
fore the late Judge [redell? The ease occurred, it will be re- 
membered, as early as the year 1797, when the Constitution 
had, been very recently made, its institutions were new and un- 
tried, and they were both regarded with jealousy, as likely to 
encroach upon and swallow up the States. The judiciary, of 
course, had its full share of the effects of this feeling. | Expert- 
ence has shown that it was groundless. The courts of the 
United States have carefully kept themselves within the nar- 
rowest limits. They have settled, in the first place, that they 
can occupy no more of the ground belonging to the United 
States by the Constitution than is assigued to them by acts of 
Congress. ‘They have, in the, next place, settled that their 
jurisdiction is limited, though they are not inferior courts. 
And, finally, that their jurisdiction must appear upon the rec- 
ord. ‘The neglect, in this last particular, may be taken advan- 
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tage of at any time, even inerror. But they have never gone 
the length of saying that the want of jurisdiction from matters 
out of the record may be alleged at any time, in any form, or 
in total disregard of all rule. Still less have they countenanced 
the position, that a deed, good and real by the laws of the State, 
and which would be so held in any State tribunal, becomes 
void by being offered in evidence in a court of the United 
States, and is to be regarded as fictitious. 

‘The case of Maxfield’s Lessee v. Levy has received no coun- 
tenance or support in this court. It has never been followed, 
as faras kuown, by any judge. In the two cases referred to on 
the other side, there is a reference merely to the subject of 
* fictitious conveyances,” but in both the jurisdiction was sup- 
ported, without any examination of the doctrine. 

It is unnecessary to examine the argument in Maxfield’s 
Lessee v. Levy, because this has already been done by the late 
Judge Story, in the case of Briggs v. French, 2 Sumner, 252. 
With the force of ability, learning, and experience, and the high 
judicial authority, which that eminent and lamented judge 
could bring to the discussion, it would be a work of superero- 
gation, if not of presumption, especially in this court, where he 
was so well known as a judge and a jurist, to attempt to add a 
word to what he has said. "This decision was in the year 1835, 
with the light of nearly half'a century upon the law and_ prac- 
tice of the courts of the United States. 

Two things, however, irresistibly force themselves upon the 
mind of any one who reads that case. The one is, how it can 
be that a court of the United States, constituted to administer 
in certain eases, the laws of the States, can declare a deed void 
which is good by the State law, or hold it fictitious when by 
the same law it is real. The other, how can a court cousti- 
tuted a court of law or equity deem itself at liberty to reject i 
rule of pleading of universal adoption, and conducive to orde: 
and justice, to replace it by a mode of proceeding which leads 
only to confusion, surprise, and wrong ? 

But it is believed, also, that the decisions of this court have 
established the contrary. One remark only will be made before 
referring to them. ‘The jurisdiction in question is founded ex- 
clusively upon the character of the parties, and not at all upon 
the subject-matter. It is not pereeived how the latter can af- 
fect the former. The one exception made by Congress, with 
perfect accuracy, in the act of 1789, is founded upon the sub- 
jJect-matter, namely, assignable instruments. No matter who 
sues upon them, or who is sued, if there was not jurisdiction 
between the original parties, there is none, in the excepted case, 
where an assignee is plaintiff. This is plain and practicable. 
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The purpose or motive is not regarded, and the simple fact, as 
to the subject-matter, is the determining test. ‘The exception 
only proves the rule. In all other cases, the character of the 
parties decides the jurisdiction, whatever may be the subject- 
matter. Congress could have gone further, if they had thought 
fit to do so. They can do so sull, if they so incline. — Probably 
Congress and the people are by this time convinced that the 
jurisdiction is a beneficial one, and ought not to be cavilled at 
or curtailed, 

But now for the decisions of this court, leaving to it, with- 
out particular suggestions, to discern how they contradict and 
overthrow the doctrine of Maxfield’s Lessee v. Levy. 

Instances of pleas to the jurisdiction will be found in Sere 
v. Pilot, 6 Cranch, 332; Mollan v. Torrance, 9 Wheat. 537 ; 
Shelton v. Tiffin, 6 How. 163. Doubtless there are many 
others. 

In D’Wolf v. Raband, 1 Pet. 498, (A. D. 1828,) it was de- 
cided that the question of citizenship must be pleaded in 
abatement. Said to have been so recently decided, on full con- 
sideration. 

In Evans v. Gee, 11 Pet. 80, — see page 83, opinion of Judge 
Wayne, — (A. D. 1837,) the same point was decided. In Sims 
v. Hundley, 6 How. 1, (A. D. 1848,) that, upon the plea of non 
assumpsif, evidence cannot be received relating to the residence 
of the party, bearing upon the jurisdiction of the court. So, 
in Bailey v. Dozier, 6 How. 23 (same year). See, also, Briggs 
v. French, 2 Sumner, 251. 


> “we 


In Bonnafee v. Williams, 3 How. 574,—see page 577, — 
(A. D. 1845,) this court decided as follows :—‘* Where the 


citizenship of the parties gives jurisdiction, and the legal right 
to sue is in the plaintiff, the court will not inquire into the 
residence of those who may have an equitable interest in the 
claim. A person having the legal right may sue, at law, in tie 
Federal courts, without reference to the citizenship of those 
who may have the equitable interest.”” — McLean, J. 

Putting these decisions together, it is most clear that the 
opinion of the learned judge below (Judge Crawford), even in 
its most extreme construction, was right, and that there is no 
error in it. 

If. The error alleged under this head (except a subordinate 
matter hinted at in the conclusion of the printed argument, 
which will be noticed hereafter) is founded upon the second 
and third of the charges of the learned judge, to be considered 
with the instructions asked for by the defendant below. 

To begin with the third. No authority has been shown to 
establish that a decree in chancery is a bar at law, or a judg- 
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ment at law a bar in equity. The contrary is well settled. 
Lessee of Wright v. Deklyne, 1 Peters, C. C. 199, 202. 

For the same reason, the arguments of a chancery court 
must be deemed inapplicable, except to the very case before 
the court ; for, in equity, the decision itself may depend (and 
does so in this case) upon which party it is that applies for re- 
lief. A decree is not a bar even in chancery, when the posi- 
tion of the parties is changed. It is lawful and equitable for a 
party to use the means he has at law to force his adversary 
into a condition to oblige him to go into chancery, and thus 
free himself from obstructions which le im the way of admin- 
istering What is plain and substantial justice. What that jus- 
tice here is must be very apparent. 

The defence attempted is a very ungracious one. There is 
no denial that the company fulfilled its agreement, gave the 
bonds, and in due time paid them, and that the party who re- 
ceived converted them, in such way as seemed best to him, to 
his own use. ‘The defence now is, simply, that the company 
were not authorized to issue the bonds. It is not said, even, 
that there was a prohibition by law. It was, therefore, at most, 
a common mistake, and one party, having obtained the full 
benefit of the contract, now seeks to turn the mistake to the 
wrong of the other party, by stripping him of the equivalent he 
received. No court, either of law or equity, will favor him. 
If he come into equity, he must do equity. 

The statutes of usury, for example, declare the usurious con- 
tract void. But wherever the case is in the power of a court, 
either of law or equity, they require the payment of principal 
and tuterest. The cases are collected by counsel in Bank of 
United States v. Waggener, 9 Peters, 390. Among them is 
the case of one suing for a pledge or security. 

The question now is, and the.only one, What are the rights 
of this mortgagee at law against the mortgagor, and those de- 
riviug under him? What are his legal rights? This is a ques- 
tion which was not, and could not, be before the court of 
chancery, as the case was there presented. The decree of that 
court did not touch it, nor intend to touch it. It only refused 
its aid to foreclose the mortgage. But the court neither con- 
demned the mortgage, nor enjoined the plaintiff from proceed- 
ing at law, nor meddled with or affected his legal rights. They 
remain exactly as they were before. 

What are his rights at law? This is the only question at 
present. If he should attempt to use them inequitably, the 
mortgagor may apply to equity for relief. Difference between 
application by mortgagor and mortgagee, 1 Powell on Mort- 
gages, 336. 
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At law, a mortgage is a conveyance of land. The statute 
of Alabama executes the use, and the courts of Alabama have 
decided that the mortgagee is entitled to possession as soon as 
the deed is made. Duval’s Heirs v. McCloskey, 1 Ala. Rep. 
N. S. 708. The contract is executed by force of the deed and 
the statute. Aik. Dig. 94, § 37; Clay’s Dig. 156, $ 35. The 
contract is executed, and no longer executory. ‘The considera- 
tion is not to be inquired into. 

The doctrine of the court of Alabama above quoted is the 
universal doctrine. Hughes v. Edwards, 9 Wheat. 389. ‘* The 
mortgagor, after forfeiture,” (which is the case here,) ‘has no 
title at law, and none in equity, but to redeem upon terms of 
paying the debt and interest.” (p. 499.) "The mortgagee may 
proceed at law and in equity at the same time. A real action 
may be brought upon a mortgage in fee. Dexter v. Harris, 2 
Mason, 531. See also the opinion of this court in Conard v. 
The Atlantic, 1 Peters, 441; and, still later, in Bronson v. Kin- 
zie, 1 How. 318, where the nature of the estate of the mort- 
gagee is very distinctly stated, and his rights at law. It is 
good against the priority of the United States. United States 
v. Hooe, 3 Cranch, 73; Thelusson v. Smith, 2 Wheat. 396. 
“Tn contemplation of law, the mortgagee was a perfect stranger 
as to any legal estate.” Cheetham v. Williamson, 1 Smith’s 
Rep. 278, per Lord Ellenborough. 

The mortgagor cannot dispute the title of the mortgagee, be- 
cause 10 man is permitted to dispute his own solemn deed. 1 
Powell on Mortgages, 166 ; Coote, 347, 348. Payment is good 
at law only by Stat. 7 Geo. 2, ch. 20, and that strictly taken. 
1 Powell, 168, note 2. 

The right at law, equity will not interfere with. Chol- 
mondeley v. Clinton, 2 Mer. 359; Williams v. Medlicott, 6 
Price, 496, note at the end of the case. They will not prevent 
him from assuming possession. 

At law the mortgagor and those claiming to derive under 
him cannot dispute the right. 1 Powell, wt sup. It is to be 
observed here, that the alleged purchaser has never been in 
possession. The family of the mortgagor have remained in 
possession. See Record, p. 7, sixth paragraph from the top, the 
last sentence. If he had been, however, this would make no 
difference. They cannot at law dispute the deed. Doe dem. 
Roberts v. Roberts, 2 Barn. & Ald. 367, 370; James v. Bird’s 
Adm’r, 8 Leigh, 510; Pownal v. Taylor, 10 Leigh, 172; New- 
man v. Chapman, 2 Rand. 93; Thomaston Bank v. Stimpson, 
21 Maine, 195; Smith v. Hubbs’s Adm’r, 1 Fairfield, 71; Reed 
v. Moore, 3 Ired. 310; Logan v. Simmons, 1 Dev. & Batt. 
16. Sce, also, 7 Johns. 160; 4 Mass. 355; 4 Hill, 424; 3 Ves. 
612; Cro. Jac. 270; 16 Johns. 189. 
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All the questions in this case, however, have been deliberate- 
ly considered and decided by the Supreme Court of Ohio. They 
are reported in the seventh volume of Ohio Reports, Raguet v. 
Roll, and Doe dem. Raguet v. Roll. The first was a proceed- 
ing by setre fucias to sell, a remedy of an equitable nature for 
the mortgagee; and the second, an ejectment at law. They 
presented, of course, the very same questions as are now before 
the court, and nothing need be said to recommend their reason- 
ableness, and their conformity to law. The printed volume 
has not been within onr reach. We are obliged to submit a 
manuscript copy, which is herewith. 

There remains nothing further to trouble the court with, but 
the one subordinate point before referred to, which will be 
easily disposed of. ‘This point is, that the deed of transfer was 
void on account of adverse possession. There was no adverse 
possession. In Chapman v. Armistead, 4 Munf. 382, the court 
decided as follows : —“ The possession of the mortgagor, con- 
tinning with the permission of the mortgagee, is to be consid- 
ered as the possession of the mortgagee, so that when the latter 
could ‘recover in ejeectment, his deed assigning the mortgage 
will enable the assignee to recover in like manner.” 

Further references for the court. — Elliott v. Piersoll, 1 Pet. 
340; Bank of U.S. v. Planters’ Bank of Georgia, 9 Wheat. 904. 


Mr. Justice NELSON, after reading the statement of the 
case prefixed to this report, proceeded to deliver the opinion 
of the court. 

We are of opinion, that the charge of the court below upon 
the question of jurisdiction was substantially correct. 

[t might have been placed upon ground less open to objection. 
The case admiis that Kernochen, the plaintiff, was not chargea- 
ble with notice of the motive of the company in assigning the 
mortgage to a citizen of another State; he was not chargeable, 
therefore, with the legal consequences that might result from the 
existence of such knowledge. He advanced his money, and 
took the security in good faith, and became thereby possessed 
of all the title that belonged to the mortgagees; and had a 
right to enforce it in any court having cognizance of the same. 

The most that can be claimed is, that the company intended 
a fraud upon the eleventh section of the Judiciary Act, in seek- 
ing to obtain a decision of the Federal courts upon the validity 
of the mortgage between themselves and the defendants, both 
parties residents and citizens of the same State, using the 
name of the plaintiff as a cover for that purpose. But admit- 
ting this to be so, still, upon general principles, the rights of 
the plaintiff under the assignment could not be affected by the 
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fraud, unless notice was brought home to him. ‘Till thea, he 
stands on the footing of a bona fide purchaser without notice. 

But the charge, we think, may also be sustained upon the 
ground ou which it was placed by the court below. — For, even 
assuming that both parties concurred in the motive alleged, 
the assignment of the mortgage, having been properly executed 
and founded upon a valuable consideration, passed the title 
and interest of the company to the plaintiff. The motive im- 
puted could not affect the validity of the conveyance. This 
was so held in MeDonald v. Smalley, 1 Peters, 620. 

The suit would be free from objection in the State courts. 
And the only ground upon which it ean be made effectual here 
is, that the transaction between the company and the plaintiff 
was fictitious and not real; and the suit still, in contemplation 
of law, between the original parties to the mortgage. 

The question, therefore, is one of proper parties to give 
Jurisdiction to the Federal courts; not of title in the plaintiff. 
That would be a question on the merits, to decide which the 
jurisdiction must first be admitted. 

The true and only ground of objection in all these cases 
is, that the assignor, or grantor, as the case may be, is the real 
party in the suit, and the plaintiff on the record but nominal 
and colorable, his name being used merely for the purpose of 
jurisdiction. The suit is then in fact a controversy between 
the former and the defendants, notwithstanding the convey- 
ance ; and if both parties are citizens of the same State, juris- 
diction of course cannot be upheld. (1 Peters, 625; 2 Dallas, 
381; 4 ib. 330: 1 Wash. C. C. 70, 80; 2 Sumner, 251.) 

Assuming, therefore, every thing imputed to the assignment 
of the mortgage from the company to the plaintiff, the charge 
of the court was correct. The objection came too late, after 
the general issue. For when taken to the jurisdiction on the 
ground of citizenship, it must be taken by a plea in abatement, 
and cannot be raised in the trial on the merits. D’Wolf ». 
Raband, 1 Peters, 417; Evans v. Gee, 11 ib. 80; Sims ». 
Hundley, 6 How. 1. 

But we are of opinion the court erred in giving the second 
instruction, which denied the conclusiveness of the decree in 
the bill of foreclosure against the right of the plaintiff to re- 
cover in this action. 

The suit in chancery was between the original parties to 
the mortgage, and involved directly the validity of that instru- 
ment; it was the only question put in issue by the bill and 
answer, and the only one decided by the court. The mort- 
gage was held to be void, on the ground that the bonds of the 
company which were given in exchange for it were illegal, 














JANUARY TERM, 1849. 217 





Smith et al. v. Kernochen. 


and created no -e sbt or liability for which a mortgage security 
could be taken or upheld ; that every part of the transaction 
was beyond any of the powers conferred upon the company by 
its charter, and therefore wholly unauthorized and void. On 
these grounds, the court decreed that the bill be dismissed. 
The present is an action of ejectment, brought by the assignee 
of the complainants in that suit against defendants representing 
the interest of the mortgagor, and in which the right to recover 
depeuds upon the foree and validity of the same instrument. 

A mortgagee, or any one holding under him, may recover 
possession of the mortgaged premises, after default, on this 
action, unless it appears that the debt has been paid, or is 
extinguished, or the mortgage security for good cause held 
ineffectual to pass the title. Here it has been shown to have 
been declared null and void by a court of competent jurisdic- 
tion, la suit between parties under whom the present derive 
title, and in which, as we have seen, the question of its 
validity was put directly in issue. The case, therefore, falls 
within the general rule, that the judgment of a court of con- 
eurrent jurisdiction directly upon the point is as a plea, a bar, 
or as evidence conclusive between the same parties or privies 
upon the same matters, when directly in question in another 
court. 

It is suggested on the brief submitted on the part of the 
plaintiif below, that a decree in equity between the same 
partics is nota bar to an action at law; and hence, that the 
decree in the bill of foreclosure in this case is no bar to the 
action of ejeetment; and the case of the Lessee of Wright 

Deklyne, 1 Peters, C. C. 199, is referred to as sustaining 
that position. On looking into the case, it will be seen that 
the decree dismissing the bill, which was set up as a bar to 
the action of ejectment, was placed upon the ground that the 
complainant had a complete remedy at law, and did not, 
therefore, involve the legal title to the property in question. 
The court say, that, if a complainant seeks in a court of 

equity to enforce a strictly legal title, when his remedy at law 
is plain and adequate, the dismissal of his bill amounts to a 
declaration that he has no equity, and the court no jurisdiction ; 
but it casts no reflection whatever upon his legal title ; it de- 
eides nothing in relation to it, and consequently can conclude 
nothing against it. It was admitted that the decision of a 
court of competent jurisdiction directly upon the point was 
conelusive where it came again in controversy. 

The case of Hopkins v. Lee, 6 Wheat. 109, illustrates and 
applies the principle which governs this case. There Hop- 
kins purchased of Lee an estate, for which he agreed to pay 
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$ 318,000: s 10,000 in 1 milita wy ‘lands at fixed prices, and to 
give his bond for the residue. "The estate was mortgaged for 

large sum, which encumbrance Lee agreed to raise. The 
whole agreement rested in contract. Hopkins filed a bill against 
Lee, charging that he had been obliged to remove the encum- 
brance, and claiming the repayment of the money, or, in de- 
fault thereof, that he be permitted to sell the military lands 
which he considered as a pledge remaining in his hi inds for the 
money. Lee put in an answer denying the allegations in the 
bill, whereupon the cause was referred to a master, who re- 
ported that the funds with which Hopkins had lifted the mort- 
gage belonged to Lee, upon which report a deeree was entered 
accordingly. The suit in 6 Wheaton, was an action of cove- 
nant brought by Lee against Hopkius, to recover damages for 
not conveying the military lands which he had agreed to con- 
vey upon the aforesaid encumbrance being removed. The 
defence was, that the encumbrance had not been removed. 
And upon the trial Lee relied upon the suit and the decree in 
chancery as conclusive evidence of the fact that he had com- 
plied with the condition, which was admitted by the court 
below, and the decision sustained here on error. 

The court, after referring to the general rule, observed, that 
a verdict and judgment of a court of record, or a deeree in 
chancery, although not binding upon strangers, puts an end to 
all further controversy concerning the peits thus decided be- 
tween the parties to such suit. In this there is, and ought to 
be, no difference between a verdict and judgment in a court of 
common law, and a deeree of a court of equity. They both 
stand on the same footing, and may be offered in evidence 
under the same limitations, and it would be difficult to assign 
a reason why it should be otherwise. 

If any further illustration of the principle were necessary, 
we might refer to the case of Adams v. Barnes, 17 Mass. 365, 
where it appeared that a mortgagee had tang an action to 
recover possession of the mortgaged premises, in which the 
mortgagor had defended on the ground of usury, gf failing 
in the defence, the mortgagee had judgment. T he mortgagor 
afterwards conveyed his interest to a third person, who brought 
a writ of entry against the mortgagee to recover the posses- 
sion, relying upon the usury in the mortgage as invalidating 
that instrument, and rendering it null and void. But the 
court held the parties concluded by the previous judgment, 
the same point having been there raised and decided in favor 
of the mortgagee. 

The same principle will be found in Betts v. Starr, 5 Conn. 
550, where it was held, that a judgment recovered upon a 
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note secured by the mortgage, notwithstanding the plea of 
usury, precluded the mortgagor from setting up, that defence 
again, in an action of ejectment by the mortgagee to recover 
the possession of the mortgaged premises. 

Further illustrations of the principle will be found by refer- 
ring to Cowen & Hill’s Notes to Phillips on Ev., p. 804, note 
558; and 2 Greenleaf on Ev., $$ 528 -— 531. 

The case of Henry Raguet vr. Peter Roll, 7 Ohio, 76, has 
been referred to as maintaining a different doctrine. That was 
a scire facias on &@ mortgage to charge the lands in execution. 
The defence set up was, that the mortgage had been given to 
secure the payment of a note of five hundred dollars, which 
was made to the mortgagee to compound a felony. There had 
been a suit between the same parties on the note, in which the 
same defence was set up and prevailed. The case is reported 
in 4 Ohio Reports, 400. But this former suit was not inter- 
posed or relied on in the seire facias on the mortgage, and the 
question here, therefore, was not involved in that case, and, 
probably, could not have been. For, on looking into the report 
of the suit upon the note, it appears to have been brought, orig- 
inally, in the Common Pleas, where the plaintiff recovered. 
This judgment was afterwards reversed by the Supreme Court 
on error, Without any further order in the case. This left the 
parties and the note as they stood before the judgment in the 
Common Pleas. Cowen & Hill's Notes, p. 826, note 587. 

There is another principle that would, probably, be decisive 
of this case, over and above the ground here stated, upon a see- 
ond trial, arising out of the thirty-fourth section of the Judi- 
eiary Act, which provides that the laws of the several States. 
with the exceptions there stated, shall be regarded as rules of 
decision in trials at common law in the courts of the United 
States, in cases where they apply. 

The highest court of the State of Alabama has given a con- 
struction to the act of the legislature chartering this company, 
which we have seen is fatal to a recovery. It belongs to the 
State courts to expound their own statutes ; and when thus ex- 
pounded the decision is the rule of this court in all cases de- 
pending upon the local laws of the State. 7 Wheat. 361; 6 
Peters, 291. 

it is unnecessary, however, to pursue this inquiry, as the 
grounds already mentioned are, in our judgment, conclusive 
upon the rights of the parties. 

In every view we have been able to take of the case, we 
think the court erred in the second instruction given to the 
jury, and that the judgment below must be reversed. 
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Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
Southern District of Alabama, and was argued by counsel; on 
consideration whereof, it is now here ordered and adjudged by 
this court, that the judgment of the said Circuit Court in this 
cause be and the same is hereby reversed, with costs, aud that 
this cause be and the same is hereby remanded to the said Cir- 
cuit Court, with directions to award a venire facias de novo. 





Bripcet McLaueuuin, APPELLANT, v. THE Bank oF Potomac ANnv 
OTHERS. 


Where an issue is sent by a court of equity to be tried by a jury in a court of law, 
and exceptions are taken during the progress of the trial at law, these exceptions 
must be brought before the court of equity and there decided, in order to give 
this court cognizance of them when the case is brought up by appeal. 

A question, whether or not certain conveyances were fraudulent, was properly sub 
mitted to the jury. Fraud is often a mixed question of law and fact, and the jury 
can be instructed upon matters of law. 

A note held by a bank for a debt due to it, and renewed from time to time with the 
same maker and indorser, is sufticient to constitute the bank a creditor in claim 
ing to have conveyances set aside as fraudulent, although the note was not due 
when the conveyances were made, and the present note was renewed afterwards 

Where the original debtor had made a conveyance of property to a trustee for the 
purpose of securing his indorser, it was not necessary to pursue and exhaust that 
trust-property before proceeding against the indorser and his property. A judg- 
ment had been obtained against the administrator of the indorser, which fixed his 
liability. 

This judgment against the administrator in which a devastavit had been suggested, 
and a return of niv/a Lona to an execution, was good evidence against the surety 
of the administrator, and also against the fraudulent grantee of the intestate. 

Although the creditor has a remedy against the surety of the administrator by a suit 
at law upon the bond, vet he may also file a bill in chancery against all the par- 
ties who are concerned in the alleged fraud, and such other persons as are in- 
terested in the estate. 

Although by the laws which prevail in the District of Columbia, the personal estate 
of a deceased person should be resorted to for the payment of debts before apply- 
ing to the realty ; yet, where the administrator was found guilty of a devastavit, 
and the personal property was chiefly left in the hands of the surety, who was also 
the person charged with being a fraudulent grantee of the intestate, the general 
rule is not applicable. 

In a bill against the fraudulent grantee, it is not necessary to aver a deficiency of 
the personal estate of the deceased ; it is sufficient to aver the fraud and the waste 
of the personal assets by such grantee, who was also the personal representative. 


Tis was an appeal from the Circuit Court of the United 
States for the District of Columbia and County of Alexandria, 
sitting as a court of chancery. 

The bill was filed in the Circuit Court by the President, Di- 
rectors, and Company of the Bank of Potomac, Elijah Dallett 
and Elijah Dallett, Jr., trading under the firm of Elijah Dallett 
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& Co., William H. Miiler, and A. C. Cazenove & Co., who sue 
in behalf of themselves and such other creditors of the estate 
of Ndward McLaughlin, deceased, as will make themselves par- 
ties and contribute to the expense of this suit, against Edward 
Sheehy, in his own right and as administrator of Edward 
McLaughlin, and Ann Sheehy, wife of said Edward and one 
of the children and heirs at law of said EKdward McLaughlin, 
Bridget, otherwise called Biddy MeLaughlin, another of the 
children and heirs at law of said Edward McLaughlin, and 
surety for said Edward Sheehy’s administration on said estate, 
and Kdmund [. Lee. trustee under a deed of trust from the said 
Edward Sheehy. 

The narrative of the case is as follows. 

Edward Sheehy’s notes, indorsed by Edward McLaughlin, 
were discounted at the Bank of Potomae as follows, viz. :— 


1828. — Dee. 12, 1 note for - - - - $2,000 
1830.— Jan. 15,1 “ “ - - - - 2 O00 
Feb. 5,1 “ & - - - - 2,000 


And they were curtailed and renewed from time to time, un- 
til they all became due the 20th January, 1832, viz. :— 


1 note for - - - - - - - ~ 1,375 
3 ¢ & - - - - - - - 1,900 
3 * «& - - - - ~ - - 1,975 

Amounting to $ 5,250 


when they were amalgamated, and one note substituted for 
the three, which note was renewed from time to time mnntil 
15-18 April, 1851, when it beeaime due and was protested. 

Whilst these notes were running on, namely, on the 27th 
of September, 1880. one James Robinson conveyed certain 
property in Alexandria to Bridget MeLaughlin, who was the 
daughter of Edward McLaughlin, the indorser of the above 
notes. Sheeliy, the maker, was married to another daughter. 
One of the allegations in the bill was, that this property was 
seeretly paid for by Edward McLaughlin, who, it was alleged, 
procured it to be conveyed to his daughter for the purpose of 
placing it out of the reach of his creditors. 

On the 24th of November, 1830, Shechy conveyed a lot of 
ground in the town of Alexandria to Edmund I. Lee, in trust, 
to secure MeLaughlin against his indorsements in the bank, as 
far as the sum of 83.950. Lee was to sell it whenever Me- 
Laughlin requested him, in writing, to do so. 

On the 6th of November, 1832, Edward McLaughlin con- 
veyed to his daughter Bridget four lots in Alexandria, in fee 
simple, reserving to himself a life estate. 

19* 
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On the 15th of March, 1833, Sheehy and wife conveyed to 
McLaughlin certain other real property and slaves, and other 
personal property. It was an indemnity against loss from the 
indorsement of McLaughlin upon the notes in question and 
other notes. 

On the 9th of November, 1833, McLaughlin executed 
another deed in fee simple of certain property to his daughter 
Bridget. 

In April, 1834, the note mentioned in the beginning of this 
narrative became due and was protested. Its amount was 
$ 5,250. 

In May, 1834, the Bank of Potomac brought suit upon the 
note, and in Atigust, 1834, obtained judgment by default, 
against Edward McLaughlin. 

On the 15th of September, 1834, McLaughlin executed 
another deed for certain other property in fee simple to his 
daughter Bridget. 

In September, 1834, after the execution of the above deed, 
McLaughlin died. 

On the 12th of November, 1834, Sheehy took out letters of 
administration upon his estate, and Bridget McLaughlin be- 
came the security upon his bond. It is not necessary to state 
the appraisement, or the measures pursued by other creditors 
than the Bank of Potomac. No administration account was 
filed. 

In June, 1835, the judgment which the bank had obtain- 
ed against MeLaughlin in his lifetime was revived, by scire 
facias, against his administrator, upon which an execution was 
issued. The return was, that no effects of the said McLaugh- 
tin, in the hands of his administrator, were to be found where- 
on to levy the said execution. 

In April, 1836, the bank brought an action against Sheehy, 
suggesting a devastavit, and in June, 1837, obtained a judg- 
ment against him de bonis propriis. Fixecution was also issued 
upon this, the return to which was, that no goods and chattels 
of the said Sheehy were to be found. 

. In January, 1838, the bank filed its bill on the equity side 
of the court, suing for itself and such other creditors of the es- 
tate of Edward McLaughlin as chose to make themselves par- 
ties and contribute to the expense of the suit. The bill recited 
the above facts; averred that a large amount of personal prop- 
erty came into the hands of the administrator ; that the said 
administrator, and his said surety, combining together to de- 
fraud the creditors of the said McLaughlin, caused his personal 
estate to be appraised at prices greatly below its value, and then 
sent off the said slaves to distant parts for sale, where they 
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were actually sold for sums greatly exceeding the said appraise- 
ment; that no account of the sales of the said McLaughlin’s 
personal estate had ever been returned to the said Orphans’ 
Court, nor had the said administrator ever made any settlement 
of his administration accounts; that large sums of money of the 
said estate yet remain unaccounted for, and misapplied to their 
own use by the said administrator and his surety; that Me- 
Laughlin had combined and confederated with his daughter 
Bridget fraudulently to convey and transfer his property to her, 
with a view to protect it from liability for his debts; that all 
the said deeds were fraudulent and void; that the deceased left 
no real estate, having thus conveyed it all fraudulently away ; 
that his personal estate had been made away with and misap- 
plied by the administrator aud his surety, the said Bridget ; that 
the bank hada right to be substituted to the benefit of the 
trust deeds. ‘The bill then prayed a discovery and account of 
the personal estate; that the fraudulent deeds might be set 
aside and annulled, and the property mentioned in them be ap- 
plied to the payment of the debts of the estate, and for general 
relief. 

A supplemental bill and answer were filed in the course of 
the proceedings, which did not essentially vary the state of the 
case. 

In May, 1838, Bridget filed her answer, which was after- 
wards withdrawn, and another filed in May, 1842. Sheehy 
and wife filed their answer in May, 1839. The answer of 
Bridget denied all the allegations in the bill, and especially a 
legal recovery against Sheehy for said debt. but, if proved, con- 
tested that she was bound for the same, being no party thereto. 
She further admitted giving the bond as surety for Sheehy, but 
denied that it was binding on her, or that personal property of 
more value than § 1,653.28 came to his hands, as shown in the 
inventory thereof. She denied any combination to defraud the 
creditors of Edward McLaughlin, by undervaluing his personal 
estate, or selling it higher than the appraisement, or not having 
it accounted for. She denied the existence of any indebted- 
ness now by Edward McLaughlin, or at his death, as indorser 
for Sheehy, which existed in September, 1830, and averred 
that notice of protest was necessary to make him so liable, 
which had never taken place, and that the deed then given to 
her was not fraudulent as to the bank. She further averred 
that the deeds were not void, because Sheehy was the principal 
debtor, and possessed sufficient real estate then to satisfy the 
debt. She further alleged, that the real estate of her father was 
liable in the hands of his heirs only for specialty debts, which 
this was not. She proceeded to deny fraud in the various other 
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deeds to her, and to allege a moneyed consideration therefor. 
She admitted the conveyances in trust by Sheehy, and averred 
that the bank had never requested the land held in trust to be 
conveyed and applied to the discharge of this debt, or it would 
have been done, and that it ought now to be done before a 
resort to the personal estate. She denied the validity of the 
judgments against Sheehy as affecting her, and proceeded to 
answer the special interrogatories addressed to her. 

Sheehy and wife, in their answer, denied all fraud in the 
inventory or management of the estate; admitted that no ac- 
count of his administration had been rendered by Sheehy, but 
averred his readiness to do so; that although he was the nomi- 
nal administrator, yet Bridget MeLaughlin transacted all the 
business, and denied all combination with Bridget, or with any 
other person, to defraud the creditors of Edward Me Laughlin. 

In April, 1839, the court passed a decree for the sale of the 
property mentioned in the two deeds of Sheehy to Lee, of the 
24th of November, 1830, and Sheehy and wife to Edward 
McLaughlin, of the 15th of March, 1833. The reports of sale 
need not be further adverted to. 

In May, 1515, the cause standing under a general replication 
and issue, the court ordered it to be tried at law, for the pur- 
pose of ascertainig, — 

Ist. Whether any, and what, valuable consideration was paid 
or given, and by whom, to James Robinson, for the property 
conveyed by him to the said Bridget MeLaughlin in the bill 
mentioned ; and whether the said property, in the said deed 
mentioned, was purchased bend fide by the said Bridget, with 
her own funds. 

2d. Whether the deeds of the 6th of November. 1532, and 
the 9th of November, 1833, in the bill mentioned, from the 
said Edward MeLaughlin and the said Bridget MeLaughlin, or 
either, and which of said deeds, were or was made with intent 
to hinder, delay, or defraud the complainants of their just and 
lawful actions as creditors of the said Edward MeLAughlin, or 
whether the said deeds were made for valuable consideration, 
and bona fide. 

3d. Whether the deed of the 15th of September, 1834, from 
the said Edward McLaughlin to the said Bridget. was made 
with a like intent to hinder or delay the said complainants, or 
bona fide, and for valuable consideration. 

The jury, being unable to agree, were discharged, and the 
record transferred to Washington county, Where the cause was 
tried at March term, 1844. ‘The certificate was as follows : — 

“Upon the first issue joined the jury say, that the valuable 
consideration expressed in the deed referred to in the said issue 
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was paid by Bridget McLaughlin to said James Robertson, 
and that the said property mentioned in said deed was pur- 
chased bond fide by the said Bridget, with her own funds. 

‘And we find, as to the second of the said issues, that the 
said deeds of the 6th of November, 1832, and the 9th of No- 
vember, 1833, in the said bill mentioned, from said Edward 
McLaughlin to said Bridget McLaughlin, were, and both and 
each of them were made by the said Edward with intent to 
hinder, delay, and defraud the said complainants of their just 
and lawful action as creditors of the said Edward McLaughlin, 
and that the said Bridget had notice of said intent, and that 
they were not, nor were either of them, made for an adequate 
valuable consideration, nor were either of them made bona fide 
between the said parties. 

“ And as to the third of the said issues, we find that the deed 
of the 15th of September, 1834, from the said Edward Mc- 
Laughlin to the said Bridget, was made with a like intent to 
hinder and delay the said complainants, and was not bond fide ; 
and the same was not made for a valuable consideration. 

“ And we find upon the second and third issues for the com- 
plainants.” 

Ii the course of this trial, sundry bills of exceptions were 
taken, which it is unnecessary to specify. because the points 
made were not brought before the court which sent the issue 
to be tried at law, and therefore it was held that they should 
not come before this court for review. 

In June, 1845, the Cireuit Court of Alexandria passed the 
following final decree : — 

“'The court, on consideration of the above matters, do now 
here, this 10th day of June, 1845, order, adjudge, and decree, 
that the aforesaid deed from James Robertson to Bridget Me- 
Laughlin, dated the 27th day of September, 1830, in the bill 
of the complainants mentioned, was not made with intent to 
hinder or defraud the creditors of the said Edward McLaugh- 
lin, and is not fraudulent and void. And they do further ad- 
judge and decree, that the several deeds dated the 6th of No- 
vember, 1832, and the 9th of November, 1833, and the 15th of 
September, 1834, from the said Edward McLaughlin to his 
daughter, the said Bridget McLaughlin, were made without 
valuable consideration, and were made with intent to delay, 
hinder, and defraud the creditors of the said Edward Mc- 
Laughlin, and are, therefore, fraudulent and void as against 
them, and that the said deeds be set aside and annulled. 

‘‘ And the court, proceeding to grant to the complainants such 
relief as they are entitled to, and as sought in their said bills, 
do further adjudge, order, and decree, that the real estate de- 
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scribed and methane in the above last- mentions’ deods. from 
the said Edward to the said Bridget McLaughlin, and by this 
decree declared fraudulent and void, be subjected to the pay- 
ment of the debts of the complainants, in the manner herein- 
after directed ; and that the commissioners hereinafter named 
do proceed to make out of the said property, by a sale of the 
same, or so much thereof as may be requisite, and in such lots 
as to the said commissioners shail seem best, at public auction, 
to the highest bidder, after giving thirty days’ notice of the 
time, place, and terms of sale, by publication in the Alexandria 
Gazette, the following several sums, that is to say ”’ (proceeding 
then to distribute the fund amongst the creditors). 

An appeal from this decree brought the case up to this court. 


It was argued by Mr. Francis L. Smith and Mr. Brent, 
for the appellant, and Mr. Bradley and Mr. Davis, for the 
appellees. 

The points raised by the counsel for the appellant were the 
following, viz.: — 

That so far as regards the claim of the Bank of Potomac, 
the principal plaintiff, the property conveyed by Sheehy to Lee 
and McLaughlin in the deeds of trust should first have been 
exhausted, and appropriated to the payment of the debt. 15 
Wend. 588; 5 Wend. 661. 

2d. The bank might have made its debt by pursuing prop- 
erly its remedy at common law. The suit against Sheehy 
as drawer of the note was brought to May term, 1834, and an 
office judgment was confirmed at November term, 1834. No 
execution was issued on this judgment, although the person of 
Sheehy, by the laws then in force, might have been taken in 
execution, and his lands sold under a fi. fa., and although it 
appears from the record that he held the lands. 

3d. The personal property of McLaughlin is the fund pri- 
marily liable for the payment of his debts; and before a sale 
of the realty could properly have been decreed, the administra- 
tion account of Sheehy on his estate should have been settled, 
in order to ascertain the exact amount for which the realty was 
liable. 1 Story, Eq. (ed. 1846), ¢ 548; 4 Johns. Ch. 619. 

4th. The real estate of McLaughlin could not be sold as long 
as there was any personalty. Act of Congress, 24th of June, 
1812, putting real estate in the county of Alexandria on the 
same footing with that in the county of Washington. For 
laws of Maryland, see 1 Har. & Johns. 469; 4 Gill & Johns. 
296 ; 8 Peters. 128. 

5th. The complainants rely alone on judgments against the 
administrator, which we contend are no evidence against Bridget 
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McLaughlin, as grantee in the possession of the property. 1 
Mass. 445; 8 Peters, 528; 5 Gill & Johns. 433; 4 Har. & 
Johuas. 126, 270; 6 Johns. Ch. 360; 11 Leigh, 38; 4 Phil. Ev. 
fed. 1843), note 639, page 921, where the authorities are col- 
lected. 

Gth. The liability of Bridget McLaughlin, if any, was on the 
administration bond as surety for Sheehy, which could not be 
enforced by the creditors at large. The doctrine is well set- 
tled, in equity, that a suit to set aside a deed of real estate for 
frand cannot be maintained until there isa judgment at law. 
y Leigh, 84: 1 Story, Eq. S$ 375, 376. 

7th. There is no averment in the bill that the indorser, Mc- 
Laughlin, was ever notified of the non-payment of the note on 
which the bank has sued. 6 Wheat. 146, 572 — 574. 

Some other poinis were made relating to the instructions 
given in the court of law, to which an issue was sent to be 
tried; but the decision of this court being that those instruc- 
tions were not properly before it, it is not deemed necessary to 
insert them. 

These points were severally resisted by the counsel for the 
appellees. 


Mr. Justice WOODBURY delivered the opinion of the court. 

(He first gave a synopsis of the bill and answers, and then, 
after some reference to the evidence, proceeded as follows. ) 

A preliminary pomt to be considered in this case is in re- 
spect to the exceptions made at the trial by a jury of the issue 
at law, sent from the court of chancery, or the equity side of 
the Cireuit Court of the United States. On the return of that 
issue to the equity side of the court, exceptions to the rulings 
were not made, or renewed against the correctness of the find- 
ing of the verdict, and consequently no opinion on them has 
ever been rendered by the court sitting in chancery. It is 
quite clear, then, that they are not before us on this appeal, 
which is only from a decree on the equity side of that court. 

We wish it to be distinctly understood, as a matter of prac- 
tice in like cases, that this court cannot express any opinion on 
matters ruled in any other court, or side of the court, than that 
appealed from ; and if it be necessary to go into other courts to 
get verdicts or decisions on any portion of the case in its prog- 
ress below, any objections to rulings on the points arising in 
those trials or decisions must be presented for revision to the 
court which orders the issue, and be acted upon there, if we are 
expected to take cognizance of them here. Brockett v. Brock- 
ett, 3 How. 691; Van Ness v. Van Ness, 6 How. 62; Mayhew 
v. Soper, 10 Gill & Johns. 372. Such, too, is substantially 
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Blundell, 19 Ves. 500. 

It is next objected, that there was an error in the court in 
ordering such an issue to be tried by a jury, as it did in the 
present case. But we are not satisfied that, in referring the 
question of fraud in the conveyances to a jury for their verdict 
to aid the court in its inquiries, any thing improper was sub- 
mitted. It did not, as has been contended, refer a question of 
law only. Fraud is often, as here, a mixed question of law 
and fact. Seward v. Jackson, 8 Cow. 406, 439; Brogden >», 
Walker’s Executor, 2 Har. & Johns. 291. And it might be very 
useful to have the views of a jury on it, taking care to instruct 
them concerning the law, and leaving to their exelusive con- 
sideration, as was probably done here, merely the facts as con- 
nected with that law. Such feigned issues are not for the assist- 
ance of parties so much as of the court. 2 Daniell, Ch. Pr. 730. 
And though they may not always be well made up, yet, as 
the court are influenced by the finding or not, as seems to it 
proper (19 Ves. 500; Allen v. Blunt, 3 Story, 746), it is very 
rare that ordering such an issue can be deemed a ground of 
error. It may, however, be conceded, that, if such an issue be 
one of mere law, or idle, or impertinent, it is erroneous. 2 
Daniell, Ch. Pr. 315, 420,730; Nicol xv. Vaughan, 5 Bligh, 540- 
545; 3 Ves. & Beam. 43. Disregarding, then, those excep- 
tions made in the trial of this feigned issue, as not being legally 
before us, and overruling the objection to the propriety of the 
issue itself, the finding of the jury, and the opinion of the 
court sitting in chancery on that part of the case relating to 
the fraudulent conveyances, would seem to be correct. At least, 
this court appears bound to consider it so, prima facie ; and 
we see nothing in the evidence itself, if reconsidered here, 
which would show the weight of it not to accord with their 
results. 2 Rand. 398; Hoye v. Penn, 1 Bland, Ch. 28; Kipp 
v. Hanna, 2 Bland, 26; 2 Har. & Johns. 292. 

Those results are, that all the deeds except the first one were 
fraudulent against creditors. The next inquiry is, whether the 
plaintiffs can legally be considered creditors at the time these 
deeds were executed. It is true, there must usually be a debt 
preéxisting. Sexton v. Wheaton, 8 Wheat. 229. In our view, 
a preexisting debt by a note, which was only renewed after- 
wards, with the same indorser, continued to be the same _pre- 
existing debt for this purpose as it stood originally, both as to 
the maker and indorser. They both regarded it virtually as 
the same, as no new consideration ever arose between the 
parties. Especially on the equity side of this court, and of the 
Circuit Court below, where the question arises, such a case 
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ought to be regarded as much within the mischief of the stat- 
utes against fraudulent conveyances as if the action leading to 
judgment against the adininistrator had been on the original 
indorsement of the original note. 

But further, it is objected that the debt here, at the time of 
the conveyances, was not absolute, as it should be in order to 
predicate fraud concerning it. But a contingent debt, likely 
to become absolute, and which afterwards does become absolute, 
is, both on principle and precedent, enough to furnish a motive 
to make a fraudulent conveyance to hinder or avoid its event- 
nal payment. And this may be presumed to have been done 
here, provided circumstances exist indicative of fraud. King 
v. Thompson, 9 Pet. 220; Heighe v. Farmers’ Bank, 5 Har. & 
Johns. 68. Such circumstances must exist ; and when the lia- 
bility is contingent, like that of a warrantor or indorser, the 
conveyance cannot be considered as per se fraudulent. Sew- 
ard v. Jackson, 8 Cow. 406, 439. But all the attendant facts 
here were scrutinized, and the inference of fraud seems to have 
been fairly deduced from the whole. 5 Gill & Johns. 533. 

There is another objection to a recovery by this bill in 
equity, because the origimal debtor, Sheehy, had made a 
conveyance in trust to Lee for the indemnity of Edward Mc- 
Laughlin, and it is argued that the plaintiffs should have re- 
sorted to that rather than to a suit against the administrator of 
Edward McLaughlin. But where the maker and indorser have 
both had their liability fixed on a note, an action will lie against 
either. Here both had become liable, else the indorser had not, 
for the latter is never liable unless the maker is also; and that 
the indorser had here become liable is to be presumed strongly 
from the actual recovery against his administrator. 

The next objection is, that the judgment against the admin- 
istrator of the indorser, the only evidence of a debt offered 
here, is no evidence against the surety of the administrator, or 
against a fraudulent grantee of the intestate debtor, as is Bridget 
McLaughlin. But we think otherwise. The administrator 
and his intestate are privies, and the former is liable after one 
recovery against the goods in his hands, and another against 
himself, suggesting a devastavit on a return of nulla bona. 2 
Brock. 213, 214. — 

If the administrator, then, in such case, be estopped, as he 
is, to deny the indebtedness of the debtor whom he represents, 
so must be his surety, prima facie at least. 1 Brock. 135, 
268; 4 Johns. Ch. 620; 2 Rand. 398. So in a bill in chancery, 
charging, like this, fraud in the administrator and a grantee, we 
think that such a judgment, till impeached, is good against the 
fraudulent grantee. Birely v. Staley, 5 Gill & Johns. 433; 
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Alston v. Munford, 1 Brock. 279; 2 Rand. 398. As to the 
heir, the question is different, and the foree of the recovery 
may be much less. 2 Leigh, 84; Bank of United States », 
Ritchie, 8 Peters, 128; 4 Har. & ’ Johns: 270, 271; 1 Munf. 
437, 455. Not being a privy in estate or decd with the ad- 
Ininistrator, it may not be res judicata or even primé facie 
valid, so as to bind either the heir or a devisee. 1 Brock. 145, 
247; 1 Munf. 1, 437, 445; 5 Gill & Johns. 433. But a fraud- 
ulent grantee stands in a different relation, and his rights are in 
several respects unlike theirs. 

The form of proceeding which has been adopted here against 
the surety is also excepted to. There is another mode, to be 
sure, of proceeding against the surety, which is on the adminis- 
tration bond. But in that ease, a judgment like this against the 
administrator would be presumptive evidence against the surety, 
though open, perhaps, to proef, if any existed, of collusion or 
fraud in the judgment. In this way, also, though the creditor 
has a double remedy, if the surety has combined to commit a 
fraud and waste of the estate, and may proceed against him for 
that in a bill, or proceed on the administration bond, yet this 
double remedy is not unusual, nor excepiionable ; and bills like 
these may well include all who have colluded with the adminis- 
trator, or improperly intermeddled with the property, like ex- 
ecutors de son tort. Holland v. Orion, I Mylne & Keen, 240; 1 
Vez. sen. 105; 2 Keen, 534; Story, Eq. Pl. § 178. Chamber- 
layne v. Temple, 2 Rand. 398. But whether fraud is charged 
vr not, such bills should usually inelude all persons who may 
be affected by being interested in the estate. Story, Eq. Pl. 
§ 178; Bowsher v. Watkins, 1 Russ. & Mylne, 277. This is 
expedient in order to settle all the liabilities and exceptions in 
one proceeding, and to ascertain how much ought to be charged 
on real, and how much on the personal estate. Story, Eq. PI. 
$$ 172-176. Here the collusion and waste are imputed to 
both the administrator and surety, and the same surety is 
charged with fraud in the purchase of the land, and this pro- 
ceeding against them, whatever other remedy may exist, must 
therefore be deemed proper. Story, Hq. Pl. § 178; 1 MylIne & 
Keen, 237, 240; 1 Russ. & Mylne, 281, note; 5 Gill & Johns. 
432, 453; 2 Rand. 398, 399; 10 Gill & Johns. 65, 100. 

The next objection is, that, by the laws prevailing in Alex- 
andria, the first resort for payment of such a debt should be to 
the personal estate, before going to the real. There seems to be 
not much doubt of this, as a general principle, under the laws of 
Maryland, by 5 Geo. 2, c. 7, before the cession of the northern 
portion of the District of Columbia. Those laws were adopted 
in that District, February 27th, 1801 (2 Stat. at Large, 103, 756 ; 
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1 Har. & Johns. 469; 2 Har. & McHen. 12); and her laws 
in this respect appear to have been extended to Alexandria, 
June 24th, 1812. Davis’s Laws of District of Columbia, 264. 
The laws of Virginia prevailing there before do not seem on 
this point to have been materially different. 2 Leigh, 84; 2 
Lomax, Ex. 512. ‘There the real estate was made liable for 
certain debts, under an act of Parliament, as early as 1732, 
extending in terms to the Colonies. ‘Tessier v. Wyse, 3 
Bland, 44; 2 Bland, Ch. 325. But. still, “in a ereditor’s 
suit” or bill, the personal estate should first appear on the 
hearing to be insutlicient. 1 Brock. 79; 2 Bland, 317, 347 ; 
Wyse v. Smith, 4 Gill & Johns. 302; 2 Har. & McHen. 12. 
It does so appear here in substance. Here it is alleged, and 
not denied, that the personal estate has never been accounted 
for by the administrator or surety. It would seem on the evi- 
dence to have been left chietly in charge of the surety, and to 
have been improperly applied to her own use. The objection, 
therefore, comes with a very ill grace from her. 'The adminis- 
trator has also been found guilty of a devastavit in respect to 
it, and it is manifest there never was enough, either as sold or 
appraised, to defray the debt of the bank alone. Under these 
circumstances, then, a resort was proper to the real estate. Gor- 
don’s Adm’r v. Frederick, 1 Munf. 1; 2 Bland, 347. 

It is further objected, that such a resort cannot be had, un- 
less it is averred in the bill, as well as proved, that the personal 
estate has been all exhausted in the payment of debts. ‘The 
fact of the personal estate being exhausted in some way before 
the real is taken from the heir, as heir, and applied, may, as 
before remarked, be proper to be first proved. But the necessity 
to aver it in so many words, even in the bill to charge an heir, 
is questionable. 1 Brock. 79; 2 Lomax, Ex. 250; 2 Story, Eq. 
Pl. $$ 174, 176. See forms in 2 Grattan, 532, and 3 Grattan, 
371; Equity Draftsman, 157, 161, 180; Tessier v. Wyse, 3 
Bland, 44. Such an averment dves not atfect the merits, because, 
whether averred or not, the court will not generally charge the 
land till satisfied that the personal estate has been wasted or is 
insufficient. Stevens v. Gregg, 10 Gill & Johns. 143. And it is 
usual, also, to have the prayer of the bill state, in some way, that 
the personal assets are insufficient. Such is the form in Beall 
v. Taylor, 2 Grattan, 532. But this deficiency need not be 
alleged to have arisen from the actual payment of debts. Some 
seem to consider it enough to aver that waste has been com- 
mitted of the personal estate. 2 Bland, Ch. 347. Others, that 
it will suffice to state and to show judgment against it and exe- 
cution unsatisfied. Rhodes v. Cousins, 6 Rand. 190; Liggat v. 
Morgan, 2 Leigh, 84. The English practice is, not to require any 
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averment that the personal estate is exhausted, but merely to ask 
the land to be charged, if the personal estate be not enough. 3 
Bland, 43; Davy v. Pepys, Plowden, 439; 3 P. Wms. 92, 333. 
So is it in New York. ‘Thompson v. Bruce, 4 Johns. Ch. 620. 
It would seem, also, to be permissible in Virginia, where the heir 
or devisee for such debts as are chargeable on the land is joined 
in a creditor’s bill with the executor or administrator, to exam- 
ine into the condition of the personal estate, irrespective of any 
averment about its sufliciency, and, if found to be enough, to 
dismiss the bill as to the heir (1 Brock. 79); and if not 
enough, to sustain the bill against the heir for the deficiency. 
Such seems to be the practice, also, in some other places. 4 
Johns. Ch. 621 ; Story, Eg. Pl. $§ 172, 174, 176; Hammond v 
Hammond, 2 Bland, Ch. 306, 359; Tessier v. Wyse, 3 Bland, 
59; Gibson v. McCormick, 10 Gill & Johns. 65. 

Many of the cases in Maryland, looking to the propriety of 
a fuller and direct averment that a deficiency has happened 
from the payment of debts, arise under laws passed since 1801, 
and after her prior laws had been adopted in this District, and 
relate to heirs or devisees, rather than fraudulent grantees. 
Gibson v. McCormick, 10 Gill & Johns. 102. The following 
cases were those of heirs who were infants or lunatics, and 
hence requiring the aid and vigilance of chancery to protect 
them, by having debts clearly proved, and the personal estate 
first exhausted. 3 Bland, 49, 84; United States Bank v. Ritchie, 
8 Peters, 128; Wyse v. Smith, 4 Gill & Johns. 302. 

Considering, then, that in Maryland and Virginia, no less 
than elsewhere, something is permissible short of a direct 
averment as to the exhaustion of the personal estate in_ the 
payment of debts in a bill against an ordinary heir as such, 
certainly the reason does not apply in a proceeding against a 
fraudulent grantee for any thing fuller or more direct, if so full. 
5 Gill & Johns. 433. Such a grantee has no protection, like 
the heir, from want of privity or misconduct, and though he 
may be, in fact, the heir, as in this case, yet he takes by his 
deed, prior in tempore, and holds any surplus after paying 
debts as a voluntary and good grantee in respect to that sur- 
plus, and not as heir. 

When, therefore, in a bill against such a fraudulent grantee, 
the fraud is averred, as here, and a waste of the personal estate, 
and the clause is stated to be made on that account, all is al- 
leged which seems necessary for full notice, and for a decree 
against such grantee, if at the hearing the fraud is substantiated, 
and the personal assets are proved to be wasted or insufficient. 

To show that the averments in this bill come quite up to 
the usual standard in this respect, we need only cite from it 
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the following, as to Edward McLaughlin : — ‘That he left 
no real estate, having fraudulently conveyed and disposed of 
the whole of it in favor of the said Bridget McLaughlin, as 
before stated. That his personal estate has been made away 
with, and misapplied by his administrator, and the surety of 
said administrator, as before charged. Your orators are ad- 
vised, that the personal estate of the said McLaughlin is, in 
the first place, liable to the payment of their debts, if he left 
sufficient for that purpose, and that the said administrator and 
his surety are bound to render an account thereof. ‘That if the 
said personal estate be insufficient, then that the real estate, 
fraudulently conveyed by him as aforesaid, is liable to make 
good any deficiency.” 

Our conclusions, then, on this point, are, that these allega- 
tions must be considered ample and explicit enough for a pro- 
ceeding against a fraudulent administrator and surety and 
fraudulent donee, whether looking to the Maryland, Virginia, 
or Kuglish practice as prevailing in Alexandria. Being also a 
proceeding in chancery, if in some respect argumentative, the 
averment is clear enough not to be mustaken, and opens for 
consideration the whole merits. Because, as regards the de- 
fendants, if on principle they are answer: ible for personal estate 
squandered and misapplied by themselves, and land fraudulent- 
ly conveyed to one of thein is not to be shielded from liability 
in consequence of the waste of personal estate by herself, then 
the allegations here are the proper ones, and, being the true 
ones also, need no amendment. The facts established under 
them fully justify the decree below. 

So far from the principal defendant insisting or showing, at 
the hearing in this case, that the personal assets were large 
enough to pay this debt, or have been so applied, and the land 
in her possession has been thus relieved from the charge, she 
contended that they were less in amount than the plaintiffs 
did; and the latter prove clearly that she joined the adminis- 
trator in committing waste of what did exist, that is, consumed 
the very property she urges the creditors should resort to be- 
fore calling on her. And though she is an heir of Edward 
McLaughlin, the proceeding here is against her, not as heir, 
but as surety to a defaulting administrator of the personal es- 
tate, and as fraudulent grantee of the real estate. 

There is no heir to this land, claiming it as heir, in any part 
of these proceedings, but a grantee of it, claiming by a deed, 
and which, if fraudulent, still entitles the grantee to hold it as 
grantee against the heirs of the grantor, of whom there is one 
other not here, and places the heirs as such entirely out of the 
case, — hors de combat. 
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As no other question arises on the appeal which is material 
and has not been arranged in submitting to a sale of the trust 
property, it is only necessary to add that the judgment below 
must be affirmed. 


Mr. Justice McKINLEY dissented. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the District 
of Columbia, holden in and for the county of Alexandria, and 
was argued by counsel. On consideration whereof, it is now 
here ordered and decreed by this court, that the decree of the 
said Circuit Court in this cause be and the same is hereby 
affirmed, with costs. 





Peter K. Wacner, anp Siponta Pierce WaGner, Hts Wire, Jonn 
Lawson Lewis, Louisa Maria Lewis, ‘Tneovore Lewis, Exviza 
Cornevia Lewis, ALFrep J. Lewis, Jonn Hamppen Lewis, AL- 
GERNON Sipney Lewis, GrorGe Wasnincton Lewis, Ano Benga- 
MIN FRANKLIN Lewis, ALL RESIDENTS AND CITIZENS OF THE Clry oF 
New Or.eans AND Strate OF Louisiana, AND JonN Bowman, and 
Mary Pierce Bowman, nis Wire, rare Mary Pierce Lawson, 
RESIDENTS AND CITIZENS OF THE STATE OF TENNESSEE, AND GEORGE 
C.'THompson, A RESIDENT AND CITIZEN OF THE SraTe OF Kentucky, 
ComrLaINANTS AND APPELLANTS, v. JoHN BaikD AND OTHERS, ReE- 
SPONDENTS. 


There is a defence peculiar to courts of equity founded on lapse of time and the 
staleness of the claim, where no statute of limitations directly governs the case 
In such cases, the court often act upon their own inherent doctrine of discourag- 
ing, for the peace of society, antiquated demands, by refusing to interfere where 
there has, been gross laches in prosecuting rights, or long acquiescence in the as- 
sertion of adverse rights. 

The rule upon this subject, originally laid down by Lord Camden, in Smith ». Clay, 
3 Brown's Chancery Reports, page 640, note, and adopted by this court in 1 How- 
ard, 189, again asserted. : : 

Long acquiescence and laches by parties out of possession are productive of much 

\ hardship and injustice to others, and cannot be excused but by showing some ac- 
tual hindrance or impediment caused by the frand or concealment of the party in 
possession, which will appeal to the conscience of the chancellor. 

The party guilty of such laches cannot screen his title from the just imputation of 
staleness, merely by the allegation of an imaginary impediment or technical dis- 
ability. 

The facts in this case bring it within the operation of the above principles, and the 
bill must, therefore, be dismissed. 


THis was an appeal from the Circuit Court of the United 
States for the District of Ohio, sitting as a court of equity. 
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The case, as set forth by the complainants, is contained in 
the following extract from the brief of Mr. Ewing, one of their 
solicitors. 

The bill, which was filed on the 18th day of November, 
1840, charges, that on or about the 2lst of November, 1783, 
Brigadier-General Robert Lawson obtained of the State of Vir- 
ginia a ‘military land-warrant, No. 1,921, for 10,000 acres of 
land due him for military services in the Revolutionary war, in 
the Virginia line on Continental establishment. 

That prior to the 12th of January, 1788, said warrant was 
lodged in the office of Richard C. Anderson, then principal sur- 
veyor of the Virginia military lands, and that prior to the 4th 
of June, 1794, divers entries had been made on said warrant, 
to wit: entries Nos. 1,704, 1,705, 1,706, 1,707, 1,714, 1.715, 
1,716, 1,717, 1,718, and 1,719, of 1,000 acres each; and that 
Nos. 1,704, 1,705, and 1,706 had been withdrawn and reéntered, 
so as to leave Nos. 1,707 and 1,714 the first subsisting entries 
made for the said Robert Lawson on the surveyor’s books. 

That on the 4th day of June, 1794, the said Robert Law- 
son, by deed of indenture of three parts, between him, the said 
Robert Lawson, of the first part, his wife Sarah Lawson, of the 
second part, and James Speed, George Thompson, Joseph 
Crocket, and George Nicholas, of the third part, for the con- 
sideration therein expressed, conveyed to the said ‘Thompson, 
Crocket, and Nicholas, for the uses and purposes therein speci- 
fied, 2,000 acres of land, described as situate on White Oak 
Creek, on the northwest side of the Ohio River, being the land 
mentioned in the first entry made for said Robert on the sur- 
veyor’s books; which said 2,000 acres of land is averred to be 
the land embraced, not in a single entry, but in entries Nos. 
1,707 and 1,714, made January 12th and February 11th, 1788. 

That the said Robert Lawson, by the same deed, conveyed 
to the said trustees five other tracts of land of 1,000 acres each, 
described as being the last entries made on said warrant in the 
name of said Robert Lawson; which, it is averred, embrace the 
land contained in entries Nos. 1,718 and 1,719, made the 11th 
of February, 1788; entry No. 1,704, made February 11th, 
1793; and entries Nos. 1,705 and 1,706, made the 21st of 
January, 1793. 

Complainants file a certified copy of said deed, aver that the 
same was duly recorded in Fayette county, Kentucky, and on 
the 26th of February, 1798. a certified copy, from the records 
in Fayette county, Kentucky, was recorded in the recorder’s 
office of Hamilton county, in the Northwestern Territory, in 
which county the lands in controversy lay. The original deed 
of trust is lost ; due search has been made for it, and the com- 
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plainants verily believe that the original was consumed by fire 
in the recorder’s office in Kentucky. 

That on the 16th of August, 1796, John O’ Bannon procured 
of Lawson an assignment of 35,3334 acres of said warrant. 
That Lawson, at the time he made this assignment, was habit- 
ually intemperate, and mentally incapable of transacting busi- 
ness. O'Bannon well knew this, — knew of the deed of trust, 
—and procured the assignment by fraud, and on the false pre- 
tences that he was the locator of the whole tract of 10,000 
acres. 

That afterwards, on the 25th of August, 1796, O'Bannon, 
knowing that entry No. 1,707 had been conveyed to the trus- 
tees aforesaid, fraudulently withdrew so much of said warrant 
1,921 as was entered in said No. 1,707, and caused the same 
to be entered on the lands in controversy ; and, on the 29th of 
August, 1796, surveyed the same, and returned the plat to the 
surveyor-general’s oflice. 

That prior to the 12th of February, 1799, O'Bannon applied 
for a patent in his own name for said survey ; and that on said 
day the trustees, in the deed of trust aforesaid, by Joshua 
Lewis, their agent, filed a caveat against the issuing of patents 
to the assignees on said warrant 1,921, and with it a copy of 
the deed of trust. 

That O'Bannon continued to urge the department to issue 
patents on his claims under said assignment; which was for a 
long time postponed, and, on the 9th of May, 1811, refused or 
suspended, because said assignment was in violation of the deed 
of trust aforesaid. That said deed of trust, among ether things, 
directed the trustees aforesaid to convey the 2,000 acres of land 
first above mentioned to either of the sons of said Robert and 
Sarah Lawson that the said Sarah might direct, unless it 
should be necessary to dispose of the same for the use of the 
family ; that the last-named 5,000 acres should be conveyed, 
1,000 to America Lawson, 2,000 to John P. Lawson, and 2,000 
to Columbus Lawson. 

That the said Sarah did not, in her lifetime, direct the con- 
veyance of the said 2,000 acres ; and the said trustees did not 
convey the same, nor any part of the 5,000 acres. That all 
the trustees are dead, and that the last survivor of them, 
George Thompson, died on the 22d of March, 1834, leaving 
the complainant George C. Thompson his only child and heir 
at law. 

That America Lawson intermarried with Joshua Lewis, 
December 23d, 1797. General Lawson died March 1. 1805, 
leaving three children, John Pieree Lawson, America Lewis, 
and Columbus Lawson, his heirs at law. That on the 10th of 
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June, 1809, said Sarah Lawson died. That on the 7th of Janu- 
ary, 1807, John Pierce Lawson conveyed to Joshua Lewis all 
his interest in said lands. ‘That on the Ist of June, 1809, 
John P. Lawson died, leaving Mary P. Lawson, now Mary P. 
Bowman, his only child and heir at law, who intermarried with 
complainant John Bowman. ‘That on the 8th of January, 
1815, Columbus Lawson died unmarried and intestate, leaving 
said America Lewis and Mary P. Bowman his heirs at law. 

That about the Ist of January, 1813, John O’Bannon died, 
leaving Robert Alexander and George T. Cotton executors of 
his last will and testament. 'That Cotton, who qualified, ap- 
plied to the General Land Office for a patent on survey No. 
1,707, of 965 acres, as executor of said O'Bannon, but the pa- 
tent was withheld, and the record thereof cancelled. 

‘That, about the 21st of December, 1816, the said Cotton de- 
posited in the General Land Office a paper, purporting to be a 
certificate of, and signed by, Robert Lawson, dated the 27th of 
November, 1802, and purporting to be witnessed by J. Boot- 
wright and C. McCallister. Said certificate was false and 
forged ; but by means thereof the patent was procured to be 
issued. 

That Cotton died testate; complainants exhibit a copy of 
the will of O'Bannon, and of Cotton. The devisees of said 
John O'Bannon and George T. Cotton are not residents of the 
district of Ohio ; prays process of subpoena against them, or such 
of them as may be found in the said district ; and that they, and 
such others as will voluntarily appear, be made defendants. 

That on the Ist of October, 1830, America Lewis died ; on 
the 20th of June, 1833, Joshua Lewis died, and left complain- 
ants their only surviving children and heirs at law. Aver that 
the remaining 3,000 acres of land, of warrant 1,921, not in- 
eluded in the deed of trust, vested in them as heirs of Robert 
Lawson, through America Lewis. 

That America Lawson, afterwards Lewis, was under the dis- 
ability of infancy or coverture during her whole natural life ; 
and that at the time of issuing the patent to George T. Cotton, 
and from that time till her death, she was under the disability 
of coverture. That Columbus Lawson was an infant at the 
time of the death of his brother, John P. Lawson, and that he 
was killed at the battle of New Orleans, on the 8th of January, 
(S15; and that neither of the trustees in the deed of trust, nor 
either of the persons under whom complainants claim title, was 
ever resident in the State of Ohio. 

That John Baird, James W. Campbell, Thomas Jennings, 
Isaac FE. Day, Duncan Evans, William King, Victor King, Ab- 
salom King, William More, and Christian Snedecher, (who are 
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made defendants, ) are in possession of, and claim to have de- 
rived title to, portions of said tract No. 1,707, of 965 acres, 
mediately or immediately from George 'T. Cotton, executor of 
John O’Bannon, deceased. Call upon defendants to exhibit 
their title. Aver that they had full notice of the title of com- 
plainants and the fraud of O'Bannon ; pray subpoena, &c. 

An atflidavit of search for the deed of trust, and belief that 
it is lost or consumed, is attached to the amended bill. 

The defendants, terre-tenants, severally plead that they are 
bona fide purchasers, without notice of complainants’ title. 
They answer jointly, putting in issue the material allegations 
of the bill; set forth specifically their own derivation of title ; 
aver that the claim of complainants is stale, and that a part of 
the persons named as trustees have been in the State of Ohio 
since the execution of the deed of trust, and before the issuing 
of the patent. That the caveat was filed by Joshua Lewis 
Without authority from the trustees, and that the patent was 
wrongfully suspended at the General Land Office. They re- 
fer to the certificate of Lawson, November 27th, 1802; the 
affidavit of James Speed, November 20th, 1803; and the cer- 
tificate of James Morrisson, December 9th, 1816. 

To these answers there is a replication. 

The above statement of the case is taken, as was before re- 
marked, from the brief of Mr. Ewing, and presents it in as 
strong a point of view, for the complainants and appellants, as 
can be given to it. 

In the progress of the cause in the court below, a great mass 
of evidence was taken, and many exhibits were filed, which it 
is unnecessary to set forth. 

In December, 1842, the Circuit Court dismissed the bill. 
with costs, an appeal from which decree brought it up to this 
court. 

It was argued at the preceding term, by Mr. Ewing and 
Mr. Scott (in a printed argument), for the appellants, and 
Mr. Stanberry, for the appellees. 

It is unnecessary to give any of the arguments of counsel, 
except upon the point of lapse of time, as the decision of the 
court turned upon that point. 


Mr. Ewing, for the appellants. 


And lastly, the defendants rely on the lapse of time. 

The statute of limitations of Ohio, January 25th, 1810, 
bears directly upon this case. 1 Chase, 656, § 2. By the sec- 
ond section of this statute, all actions or suits for the recovery 
of possession, title, or claims to land are barred in twenty-one 
years ; with a proviso, in these words : — “ That if any person 














— 








JANUARY TERM, 1849. 239 





Wagner et al. v. Baird et al. 


or persons who are, or shall be, entitled to have, sue, or bring 
any suits, action or actions, as aforesaid, shall be within the 
age of twenty-one years, insane, feme covert, imprisoned, or 
beyond sea at the time when any such suit, action or actions, 
may or shall have accrued, then every such person or persons 
shall have a right to have, sue, or bring any action or actions 
aforesaid within the time hereby before limited in this act af- 
ter such disability shall have been removed.” 

Unlike this, the statute of 21 James 1, c. 16, (4 British Stat. 
751,) enumerates several forms of real actions, and bars or saves 
them; and there is nothing which can, in general terms, in- 
clude a case in equity. 

But we here come within the direct operation of the statute, 
and also within the direct action of the proviso. The law 
gives us twenty-one years, after disability removed, to bring 
this suit. It is subject to no discretion; we have a right to it. 

And so are the decisions. Larrowe v. Beam, 10 Ohio, 502; 
Tuttle v. Wilson, ib. 25; Fales v. Taylor, ib. 107 ;. Elmen- 
dorf v. Taylor, 10 Wheat. 168-177; Carey v. Robinson, 13 
Ohio, 181; Lockwood rv. Wildman, ib. 452; Ludlow v. Coop- 
er, ib. 582, foot of page. 

The complainants are within the saving in the proviso. 
The trustees all resided out of the State until the death of 
Thompson, March 22, 1834. All of the cestuis que trust were 
absent from the State until their deaths. America Lewis died 
in 1830; Joshua Lewis, 1833. 

In this state of things, there is no principle of equity which 
warrants the court in holding the complainants barred by time, 
until time would constitute a bar by the direct application of 
the statute of limitations. 


Mr Scott, on the same side. 


The defendants cannot successfully repel the claim, here 
asserted by the complainants, on the ground assumed, that 
these claims are barred by the statute of limitations, which 
took effect June Ist, L810 (see Ch. 18, Vol. VIIL p. 63). 
That statute does not commence running against land claims 
in this district until patent emanates. (See Lessee of Wallace 
v. Miner, 6 Ohio, 366, and 7 ib. 249.) The words “ beyond 
sea,’ in the statute, are construed to mean out of the State. 
(Richardson v. Richardson, 6 Ohio, 125; Wirt v. Homer, 7 
Ohio, 235; Whitney v. Webb, 10 Ohio, 513.) When the ac- 
tion accrued under the act of 1810, it is not barred by the sub- 
sequent act. (Putnam v. Reese, 12 Ohio, 21.) 

The right of action in those under whom the complainants 
have derived title accrued, under the act of 1810, in Decem- 
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ber, 1816, when the patent to Cotton was obtained; but as 
they were, and continued to be, non-residents, the statute of 
limitations never commenced running, against the claims now 
asserted by the complainants, until 1830, on the death of 
their mother, America Lewis, and in 1833, on the death of 
their father, Joshua Lewis. The statute commenced running 
against three sixth-parts of the lands now claimed in the bill 
on the death of Mrs. Lewis; and as respects two sixth-parts 
thereof, it commenced running on the death of Mr. Lewis. 
But the statute has never commenced running against the re- 
maining sixth part, which is claimed by Mrs. Bowman. After 
the statute begins to run, it requires twenty-one years to com- 
plete the bar. And the Supreme Court of Ohio, sitting in 
bank, in the case of Carey’s Adminstrators v. Robinson’s Ad- 
ministrators, 13 Ohio, 181, has recently decided, that, where 
non-residents are within the saving clause of the act of limita- 
tions of 1810, the statute does not begin to run until their 
death ; and that their heirs may commence suit within the 
period of twenty-one years, limited in the statute, after the 
death of such ancestor. And, in accordance with this decision, 
the same court, at the same term, in the case of Lockwood and 
others v. Wildman and others, decided, that, under the act of 
1810, persons residing out of the State at the commencement 
of adverse possession are not barred under twenty-one years 
after the disability is removed. These decisions have over- 
ruled the decision made by the same court, at a previous term, 
in the case of Whitney v. Webb, 10 Ohio, 513, and demon- 
strate that the claims here asserted by the complainants are not 
barred by the statute of limitations. 

The complainants are not barred on the ground that their 
demand is stale by reason of the lapse of time. The rules 
in equity, which allow lapse of time to be interposed as a 
bar to equitable relief, have been adopted in analogy to the 
statute of limitations in cases at law, and are governed by 
precisely the same principles. And here it is worthy of re- 
mark, that the statute of limitations of Ohio, in one important 
particular, is essentially different from any of the statutes of 
limitations of the British Parliament which have come under 
our notice. In the British statutes the particular suits are 
named, to which a limitation, as to the time of bringing them, 
is fixed ; but as no suits in equity are named in those statutes, 
the courts have adjudged that those statutes, in direct terms, 
did not apply to suits in equity. The statutes of Ohio limit 
the time for bringing “actions of ejectment, or any other ac- 
tion for the recovery of the title or possession of lands,” &c., 
to twenty-one years. In Ohio, there is no other action or 
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suit known to the iaw for the recovery of the title to land, ex- 
cept an action or suit in equity. And we, therefore, insist that 
this is an action or suit, and the only one the law authorized 
us to bring, for the recovery of the title and possession of the 
lands in question, and consequently it falls within the letter 
and spirit of our statutes of limitations. And if our construe- 
tion of the statute be correct, it consequently results that the 
plea of the lapse of time has no application to this case, as the 
statute itself firnishes the rule, and the only rule, by which 
we can be barred. But suppose we are mistaken, in the con- 
struction we have contended for, will the condition of the de- 
fendants be improved? We think not: because the courts of 
equity, in England and in this country, have adopted the stat- 
ute of limitations as furnishing reasonable equitable rules for 
the limitation of suits in equity. 

His honor, Mr. Justice MeLean, in delivering his opinion in 
this ease, in the Cireuit Court, said, — “ Had the statute of 
limitations remained open for our contemplation, and we con- 
strued it as above intimated, which would not bar the com- 
plainants’ rights, still [ should have been clearly of the opinion 
that they were barred by the lapse of time.” The position 
here assumed by the learned judge will. [ trust, be deemed a 
sutlicient apology, on my part, for dwelling a little longer on 
this branch of the case than I originally intended. The Su- 
preme Court of this State, in the case of Amelia Fahr, Admin- 
istrator of Casper Fahr, v. James ‘Taylor and others, 10 Ohio, 
106, decided that chancery will not set up lapse of time 
against a claim, when an action of debt for its recovery would 
not be barred by the statute of limitations. In the case of 
Ridley and others v. Holtman and others, 10 Ohio, 521, the 
court decided that equity ordinarily acts in analogy to the law. 
giving effect to the statute of limitations, and therefore, where 
the owner of an older entry and junior patent, who was never 
im the State, died, with an adverse possession, under a junior 
entry and older patent, against him. equity, after the lapse of 
twenty-one years from his death, will allow the act of limita- 
tions to be set up, as a bar against his heirs, seeking to get in 
the legal title under the older entry. And, in the case of 
Larrowe v. Beam, 10 Ohio, 498, the court said: —“ We do 
not know that there is any case in which the defence has been 
distinctly placed upon this ground (lapse of time), where there 
was a statute of limitations in force applicable to the ease. If 
the party be guilty of such laches in prosecuting his title as 
would bar him if his title were solely at law, he should be 
barred in eqnity.” 

Mortgages are held not to be within the words of the statute 

VOL. VII. 21 





BI 
4 


i 
| 
if 
i] 
e) 


<2 

















240 SUPREME COURT. 





W agner et al. v. Baird et al. 





ber, 1816, when the patent to Gene was obtained ; te as 
they were, and continued to be, non-residents, the statute of 
limitations never commenced running, against the claims now 
asserted by the complainants, until 1830, on the death of 
their mother, America Lewis, and in 1833, on the death of 
their father, Joshua Lewis. The statute commenced running 
against three sixth-parts of the lands now claimed in the bill 
on the death of Mrs. Lewis; and as respects two sixth-parts 
thereof, it commenced running on the death of Mr. Lewis. 
But the statute has never commenced running against the re- 
maining sixth part, which is claimed. by Mrs. Bowman. After 
the statute begins to run, it requires twenty-one years to com- 
plete the bar. And the Supreme Court of Ohio, sitting in 
bank, in the case of Carey’s Adminstrators »v. Robinson’s ”Ad- 
ministrators, 13 Ohio, 181, has recently decided, that, where 
non-residents are within the saving clause of the act of limita- 
tions of 1810, the statute does not begin to run until their 
death ; and that their heirs may commence suit within the 
period of twenty-one years, limited in the statute, after the 
death of such ancestor. And, in accordance with this decision, 
the same court, at the same term, in the case of Lockwood and 
others v. Wildman and others, decided, that, under the act of 
1810, persons residing out of the State at the commencement 
of adverse possession are not barred under twenty-one years 
after the disability is removed. ‘These decisions have over- 
ruled the decision made by the same court, at a previous term, 
in the case of Whitney v. Webb, 10 Ohio, 513, and demon- 
strate that the claims here asserted by the complainants are not 
barred by the statute of limitations. 

The complainants are not barred on the ground that their 
demand is stale by reason of the lapse of time. The rules 
in equity, which allow lapse of time to be interposed as a 
bar to equitable relief, have been adopted in analogy to the 
statute of limitations in cases at law, and are governed by 
precisely the same principles. And here it is worthy of re- 
mark, that the statute of limitations of Ohio, in one important 
particular, is essentially different from any of the statutes of 
limitations of the British Parliament which have come under 
our notice. In the British statutes the particular suits are 
named, to which a limitation, as to the time of bringing them, 
is fixed ; but as no suits in equity are named in those statutes, 
the courts have adjudged that those statutes, in direct terms, 
did not apply to suits in equity. The statutes of Ohio limit 
the time for bringing “actions of ejectment, or any other ac- 
tion for the recovery of the title or possession of lands,” &c., 
to twenty-one years. In Ohio, there is no other action or 
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suit known to the iaw for the recovery of the title to land, ex- 
cept an action or suit in equity. And we, therefore, insist that 
this is an action or suit, and the only one the law authorized 
us to bring, for the recovery of the title and possession of the 
lands in question, and consequently it falls within the letter 
and spirit of our statutes of limitations. And if our construe- 
tion of the statute be correct, it consequently results that the 
plea of the lapse of time has no application to this case, as the 
statute itself furnishes the rule, and the only rule, by which 
we can be barred. But suppose we are mistaken, in the con- 
struction we have contended for, will the condition of the de- 
fendants be improved? We think not: because the courts of 
equity, in England and in this country, have adopted the stat- 
ute of limitations as furnishing reasonable equitable rules for 
the limitation of suits in equity. 

His honor, Mr. Justice McLean, in delivering his opinion in 
this ease, in the Cireuit Court, said, — “Had the statute of 
limitations remained open for our contemplation, and we con- 
strued it as above intimated, which would not bar the com- 
plainants’ rights, still T should have been clearly of the opinion 
that they were barred by the lapse of time.” The position 
here assumed by the learned judge will. I trust, be deemed a 
sutlicient apology, on my part, for dwelling a little longer on 
this branch of the case than [ originally intended. The Su- 
preme Court of this State, in the case of Amelia Fahr, Admin- 
istrator of Casper Fahr, v. James Taylor and others, 10 Ohio, 
106, decided that chancery will not set up lapse of time 
against a claim, when an action of debt for its recovery would 
not be barred by the statute of limitations. In the case of 
Ridley and others v. Holtman and others, 10 Ohio, 521, the 
court decided that equity ordinarily acts in analogy to the law, 
giving effect to the statute of limitations, and therefore, where 
the owner of an older entry and junior patent, who was never 
in the State, died, with an adverse possession, under a junior 
entry and older patent, against him. equity, after the lapse of 
twenty-one years from his death, will allow the act of limita- 
tions to be set up, as a bar against his heirs, seeking to get in 
the legal title under the older entry. And, in the ease of 
Larrowe v. Beam, 10 Ohio, 498, the court said: —“ We do 
not know that there is any ease in which the defence has been 
distinctly placed upon this ground (lapse of time), where there 
was a statute of limitations in force applicable to the case. If 
the party be gmilty of such laches in prosecuting his title as 
would bar him if his title were solely at law, he should be 
barred in equity.” 

Mortgages are held not to be within the words of the statute 
VOL. VII. 21 
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of limitations ; and no positive rule hath, as yet, been fixed 
upon which shall be an absolute bar to redemption. But the 
making up of accounts, after long periods of time, being very 
difficult, and attended with great hardship on the mortgagee, it 
hath been thought reasonable to establish in equity, in analogy 
to the statute, a period at which, prima facie, the right of re- 
demption shall be presumed to be deserted by the mortgagor, 
unless he be capable of producing cireumstances to account for 
his neglect, such as imprisonment, infancy, coverture, or by 
having been beyond seas, and not by having absconded, which 
is an avoiding or retarding of justice. (See Knowles v. Spence, 
Mos. 225; 1 Ky. Cas. Abr. 315; Ord v. Smith, Sel. Ch. Cas. 
9, 10; ib. 56; Jenner v. Tracy, 3: P. Wms. 287, note; Belch 
v. Harvey, ib.; 3 Sugden on Vend., App., note 15; Saunders 
v. Hoard, 1 Ch. R. 184; Clapham v. Bowyer, ib. 206; 3 
Atkins, 313; Bony v. Ridgard, 1 Cox, Ch. Cas. 149; Hever 
v. Livingston, 1 P. Wms. 263; Trash x. White, 3 Bro. Ch. 
Cas. 289; Leman v. Newnham, 1 Ves. 51; and Shipbrook ». 
Hinchingbrook, 13 Ves. 387.) And to preserve uniformity 
between the proceedings in courts of law and equity, twenty 
years after forfeiture and possession taken by the mortgagee, 
no interest having been paid in the mean time and the mort- 
gagor laboring under none of the disabilities enumerated in 
the statute of limitations, hath been fixed upon as the period 
beyond which a right of redemption shall not be favored. 
(See 3 Johns. Ch. 134; and Lamer v. Jones, 3 Har. & MecHen. 
328; and Doe v. Calvert, 5 "Taunt. 170.) 

It has been said that this rule is not founded on the pre- 
sumption of an absolute conveyance, but is merely a positive 
rule, introduced for the sake of quieting the title, after so long 
a neglect to redeem. Per Eyre, C. B., in Corbet v. Barker, 
1 Anstr. 143. The rule was first hinted at in Winchcomb v. 
Hall, 1 Ch. R. 40, and Porter v. Emery. 1637, ib. 97; then in 
Saunders v. Hoard, 1 Ch. R. 184; and Clapham v. Bowyer, 
ib. 206; and afterwards adopted as a rule of court, by Lord 
Keeper Bridgman and the Master of the Rolls, in Pearson v. 
Pulley, 1 Ch. Cas. 102 ; and followed by Lord King, in White 
v. Ewer, 2 Vent. 340. But the rule seems not to have been 
permanently settled till about the middle of the last century. 
So late as the year 1722, an appeal came on in the House of 
Lords, wherein the doctrine was but imperfectly acknowledged. 
It was, however, there held, that a mortgagee in pessession for 
seventy years, under legal title, should not be redeemed or dis- 
turbed ; for so long an acquiescence should be taken as an 
implied waiver of the right to redeem, especially when the 
rents were insufficient to keep down the interest for more than 
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fifty years. Stone v. Byrne, 2 Bro. P. C. 399; S. P., 3 Johns. 
Ch. 129. 

The rule, however, may now be considered as permanently 
established ; and the principles on which it is founded are per- 
fectly understood aud clearly developed. It is true, courts of 
equity, by their own rules, independently of any statute of 
limitations, give great effect to length of time; but it is equally 
true, that they refer frequently to the statute of limitations, for 
the purpose of furnishing a convenient measure for the limita- 
tion of time, which might operate as a bar, in equity, to any 
particular demand. (See Beckford v. Wade, 17 Ves. 87.) 

In Kane v. Bloodgood, 7 Johns. Ch. 9, (affirmed in 8 Cow- 
en, 360,) Chancellor Kent remarked, in substance, that the 
limitation of stuts, beiug founded in public convenience, and 
attended with so much utility, the courts of equity have 
adopted principles analogous to those established by the stat- 
utes of limitations, as positive rules for their conduct. 

Lord Camden, in Smith ev. Clay, 3 Bro. Ch. R. 639, note, 
said, that laches and neglect were always discountenanced 1 
equity ; and therefore, from the beginning of that jurisdiction, 
there was always a limitation to suits. A’cpedit reipublica 
ut sit finis littum, was a maxim that had prevailed in chancery 
at all times, without the help of an act of Parliament. As, 
however, the court had no legislative authority, it could not 
define the bar by a positive rule. It was governed by cireum- 
stances. But as often as Parliament had limited the time of 
actions and remedies to a certain period, in legal proceedings, 
the Court of Chancery had adopted that rule, and applied it to 
similar cases in equity ; for when the legislature had fixed the 
time at law, it would have been preposterous for equity to 
continue laches beyond the period to which they had been 
coufined by Parliament; and therefore, in all cases where the 
legal right has been barred by Parliament, the equitable right 
to the same thing has been concluded by the same bar. 

Lord Redesdale, in Hovenden v. Annesley, 2 Sch. & Left. 
607, said: —* 1 think the statute of limitations must be 
taken, virtually, to include courts of equity; for when the 
legislature limited the proceedings at law, in certain cases, and 
provided no express limitations for proceedings in equity, it 
must be taken to have contemplated that equity followed the 
law ; and therefore it must be taken to have virtually enacted, 
in the same cases, a limitation for courts of equity also.” 

In the case of the Marquis of Cholmondely v. Lord Clinton, 
(see 2 Meriv. 171, and 2 Jae. & Walk. 190,) upon appeal 
to the House of Peers, Lord Eldon said he could not agree 
to, and had never heard of, such a rule, as that adverse pos- 
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session, however long, would not avail against an equitable 
estate ; and he concluded by stating his opinion to be, that 
an adverse possession of an equity of redemption for twenty 
years was a bar to another person claiming the same equity 
of redemption, and worked the same effect as disseizin, abate- 
ment, or intrusion, with respect to legal estates; and that, for 
the quiet and peace of titles, and of the world, it ought to have 
the same effect. During that whole period of twenty years, 
in which Lord Clinton had held adverse possession of the 
premises in question, the Marquis of Cholmondely, or those 
under whom he claimed, was not laboring under any of the 
disabilities enumerated in the statute. So that the bar in 
chancery, in analogy to the statute of limitations, was com- 
plete. Lord Redesdale was clearly of the opinion, that the 
plaintiffs were barred by the effect of the statute of limitations ; 
and that the bill, therefore, should be dismissed. He wished 
it to be understood that his decision rested, principally, on 
that ground. He remarked that it had been argued that the 
Marquis of Cholmondely might, at law, have had a writ of right, 
— that was, a writ to which peculiar privileges were allowed ; 
but courts of equity had never regarded that writ or writs of 
formedon, or others of the same nature. They had always con- 
sidered the provision in the statute of James which related to 
rights and titles of entry, and in which the period of limitation 
was twenty years, as that by which they were bound, and it 
was that upon which they lad constantly acted. He consid- 
ered that the statute was a positive law, which ought to bind 
courts of equity, and that the legislature must have supposed 
that they would regulate their proceedings accordingly, by it. 
The decree of Sir Thomas Plumer was confirmed. ‘The fol- 
lowing clauses in Sir Thomas Plumer’s opinion have a direct 
bearing on this question, viz.:—‘* Mrs. Damer, the devisee, 
is, on all sides, admitted to be the only person who could 
have had any claim of title under Horace, Earl of Orford, to 
this estate ; and the full period of twenty years having elapsed 
since the death of George, Earl of Orford, when that title, if 
at all, first accrued, the remedy would have been taken away 
by the statute, in consequence of the laches and non-claim. 
The lapse of twenty years affords a substantive, insuperable 
plea in bar. It is the fixed limit to the remedy, — the ¢empus 
constitutum ; one day beyond is as much too late as one hun- 
dred years. This is the peremptory, inflexible rule of law, 
fixed by positive statutes, if there has been adverse possession, 
and no disability or fraud. No plea of poverty, ignorance, or 
mistake can be of any avail. However clear and indisputable 
the title, if the merits could be inquired into,” &c. 
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Lord C hancellor Mai unners, 1n Medlicott v. O'Donnell, 1 Ball 
& Beat. 164, thus expressed himself: — “I think, then, 1 stand 
well supported by principle and aatlenite in saying that the 
court is bound to regulate its proceedings by analogy, or in 
obedience to the statute of limitations. Upon a uniform con- 
curreice of a long train of the highest authorities, | can enter- 
tain no doubt in the present case. It is clear that, had it been 
the claim of a legal estate, in a court of law, the remedy must, 
by analogy, be equally barred in a court of equity.” On the 
same ground, another case, between the same parties, has since 
been decided ; the Lord Chancellor observing, that, where there 
has been adverse possession for twenty years, not accounted 
for by some disability, as coverture, &c., a court of equity ought 
not to interfere. 1 ‘Turn. 107. 

In-New York, the analogy between the right to redeem in 
equity and the right of eutry at law is complete and entire 
throughout. Demarest v. Wynkoop, 3 Johns. Ch. 134, 

Lord Manners, in the case of Medlicctt v. O'Donnell, to 
which reference is had above, said: —‘“ It has been suggested 
that I lay too much stress upon length of time, and that L attach 
more credit to it than Lord Redesdale or any of my predeces- 
sors have done. [ confess, [ think the statute of limitations is 
founded upon the soundest principles and the wisest policy, and 
that this court, for the peace of families and to quiet titles, is 
bound to adopt it, in cases where the equitable and legal title 
so far correspond, that the only difference between them is that 
the one must be enforeed in this court, and the other im a court 
of law.” 

Iu Cook v. Armham, 3 P. Wms. 287, the rule was put on 
this footing, that where length of time will not bar the right 
to bring an ejectment, then it shall not: ne the right to file a 
bill in equity; and Sir Joseph Jekyll, in 'Toyer v. Larington, 
1 P. Wms. 270, placed the rule on he sume footing ; and, in 
that shape, it was approved by Lord Redesdale in the cases 
above cited. 

In Nelson v. Carrington, 4 Munf. 332, and Lamar v. Jones, 
the court decided that lapse of time is permitted, in equity, to 
defeat an acknowledged right, on the ground only of its afford- 
ing evidence of presumption that such right has been aban- 
doned ; and it never prevails where the presumption is out- 
weighed by opposing tacts and circumstances. 

From the cases of Topliss v. Baker, 2 Cox, Ch. Cas. 122, in 
the Exchequer; Turnstall v. McLelland, Hard. 519; Hele v. 
Hele, 2 Ch. Cas. 28; Sibson v. Fletcher, 1 Ch. R. 59; Leman 
v. Newnham, 1 Ves. 51; Trash v. White, 3 Bro. Ch. 

291; Hatcher v. Fineaux, 1 Ld. Raym. 740; and Blewitt v. 
21* 
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Thomas, 2 Ves. jr. 669, we deduce these points:—that no 
rule exists, in equity, for presuming a release or satisfaction 
of a mortgage, after the lapse of twenty years, or any other 
particular period of time, on the ground that no notice has been 
taken of the debt, either by payment of the interest on one 
side, or demand of principal and interest on the other ; and that 
if a jury should on that ground presume the bond to be: satis- 
fied, yet the mortgagee will not thereby be prevented from 
showing the truth of the case to the court; and the court will, 
on proof that the money is due, or in the absence of proof that 
it has been paid, decree in favor of the mortgagee, notwith- 
standing a period of more than tweuty years may have elapsed 
between the making of the mortgage and the last demand of 
principal and interest. But it will be imeumbent on the mort- 
gagee and his representatives to define, particularly, the period 
and essence of the acknowledgments which he avers to have 
taken place, and toshow with accuracy the commencement 
and continuance of every disability which he suggests as the 
cause of forbearance. 

Lord Chancellor Erskine, in the ease of Hillary v. Waller, 
12 Ves. 239, said: —* The presumption in courts of law, from 
length of time, stands upon a clear principle, built upon reason, 
the nature and character of man, and the result of human ex- 
perience. It resolves itself into this, that a man will natu- 
rally enjoy what belongs to him: that is the whole principle. 
— Then, as to presumptions of title: Ist. As to bond taken, 
and no interest paid for twenty years, nay, within twenty 
years, as Lord Mansfield has said; but upon twenty years the 
presumption is that it has been paid, and the presumption 
will hold unless it can be repelled; unless insolvency, or a 
state approaching it, can be shown; or that the party was a 
near relative ; or the absence of the party having the right to 
the money; or something that repels the presumption, that a 
man is always ready to enjoy what is his own.” In that ease, 
a definite period was fixed, in analogy to the time at which 
courts of law raised similar presumptions, namely, “not less 
than twenty years”; implying that, primd facie, after twenty 
years, a court of equity will raise the presumption of a recon- 
veyance from the mortgagee or his heirs; the period wherein 
the presumption of payment of the mortgage money will arise. 
But all these presumptions may be repelled by evidence. The 
lapse of twenty years is only a circumstance on which to found 
a presumption of payment, and is not, of itself, a legal bar. 
Jackson v. Pierce, 10 Johns. 414; Ross v. Norvell, 1 Wash. 14. 

In the case of Chalmer v. Bradley, 1 Jac. & Walk. 63, the 
plaintiffs stated that they were ignorant of the facts. It was pos- 
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ditile , said Sir Thomas Pine r, they might be. so. But was there 
not any thing that might lead them to that knowledge? Noth- 
ing appearing in the case, his honor directed an inquiry wheth- 
er the plaintiffs had any notice of these circumstances, implied 
or otherwise ; observing, that the reason why he directed this 
inquiry was, that, though he was impressed with the impolicy 
of permitting stale demands to be brought forward, though he 
knew that, on the principle stated in Smith v. Clay, Amb. 645, 
and 3 Bro. C. C. 639, note, a court of equity was not to be 
ealled into action by those who were not vigilant in support of 
their rights, and was aware of the monstrous inconvenience 
that would result at some period if the door was not shut to 
litigation, yet he fell in entirely with the opinion expressed 
by Lord Alvanley in Pickering v. Stamford, 2 Ves. jr. 272. 
There the suit was commenced, after a lapse of thirty-five 
years, by persons who declared themselves ignorant of their 
rights. Lord Alvanley, under the circumstances of that case, 
could not be sure they were not ignorant, and therefore, stat- 
ing strongly his opinion in favor of the ge ‘eral prine iple, that 
a party ought to be barred by length of time, and lame nting 
that he could not, in that instance, follow it, he directed similar 
Inquiries ; stating, at the same time, that if he (Lord Alvanley) 
were then to decide the ease before him, he would decide it 
against the plaitiifs; and that, by the inquiries, he did not de- 
cide one way or the other; and would afterwards consider 
whether there was suflicient equity in the bill or not. It was, 
therefore, because there was not before him any direct and 
positive evidence to totally exclude all doubt upon it, that Sir 
Thomas Plumer directed the inquiries in Chalmer v. Brad- 
ley, to obtain some light on the circumstances under which the 
disputed enjoyment of the property had gone, reserving to him- 
self to judge what should be the effect of the facts which 
might be found by the master, or what, even without that re- 
sult. he might think right to be done. 

The observations of Lord Camden, in Smith v. Clay, 3° Bro. 
C. C. 640, on which his honor, Mr. Justice MeLean, in deciding 
this case, seemed to place so much reliance, do not, we respect- 
fully submit, when rightly understood, conflict with the prinei- 
ples of the preceding cases. ‘The words of Lord Camden are : 
— “A court of equity, which is never active in a relief against 
conscieuce, has always refused its aid to stale demands where 
the party has slept upon his rights and acquiesced for a great 
length of time. Nothing ean call forth this court into activity 
but conscience, good faith, and reasonable diligence.” 

A demand in equity is never stale during that period in 
which, were it a legal demand, it would not be barred by the 
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statute of limitations. The complainants have ‘Deen basely 
defrauded of their rights, and do not, therefore, defile their 
conscicnces by the prosecution of this suit. The complainants 
never acted in bad faith towards the defendants. "They have 
never slept upon their rights. They were constantly active in 
asserting their claims, by caveat, until Cotton obtained his pat- 
ent, Which gave him a right of entry. At that time, these 
under whem the complainants claim were laboring under dis- 
abilities, and this suit was commenced in less than twenty-one 
years after those disabilities were removed. ‘The law has de- 
fined what reasonable diligence is, namely, the institution of a 
suit within the period limited in the law. 

We are unable to perceive the bearing which the case of 
Piatt v. Vattier, 9 Peters, 413, can have on the present case. 
In that case, Piatt merely set out the claim which he had pro- 
cured by assignment, and asked the court to decree a convey- 
ance of a doubtful equity where there had been an adverse 
possession of more than thirty years; yet he did not, in his bill, 
charge that he, or those under whom he claimed, had been, 
during the whole period in which such adverse possession had 
been held, laboring under any of the disabilities enumerated in 
the statute of limitations; nor did he charge a single fact or 
circumstance to excuse the delay in bringing his suit, so as to 
shield his claim against the operation of the bar in analogy to 
the statute of limitations. Of what avail, then, was his proof ? 
—as neither proof without allegation, nor allegation without 
proof, will warrant a deeree. The complainants in this suit 
have averred and proved, not only that their claim, if a legal 
one, would not be barred by the statute of limitations, but they 
have also charged and proved such facts and circumstances as, 
independent of the statute, relieve their claim from the opera- 
tions of the bar adopted in equity in that class of cases in 
which a bar in analogy to the statute would be applied. 

A legacy given out of real property is only recoverable ina 
court of equity, and therefore is not within the express words 
of the statute of limitations. And it follows, that length of 
time alone will not bar it, but it will raise a presumption of pay- 
ment, which, unless repelled by evidence of particular “om um- 
stances, will be conclusive. (See 1 Vern. 256; 2 ib. 21; and 
2 Ves. jr. 11.) 

Time will not run against pure technical trusts. nor will it 
commence running in cases of fraud until the fraud has been 
discovered. (See Bicknell v. Gough, 3 Atk. 558; Alden v. 
Gregory, 2 Eden, 280; 2 Vern. 503; 1 Ridg. Rep. 337; 2 
Ves. jr. 280; Cas. Temp. Talb. 63; 2 Sch. & Lefr. 101; and 
ib. 474.) 
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{ The presumptions drawn by courts, against stale demands, ! 
are founded in justice aud policy. ‘Those presumptions are 
matters of evidence, and not, in most cases, proprio jure, mat- 
ters of plea in bar; and a court of equity, equally with a court 
of law or jury, may draw the conclusion, if the lapse of time 
be put in issue by the pleadings, and the lapse of time be not 
satisfactorily accounted for. 

Lapse of time imputed as laches may be excused by the 
obscurity of the transaction, whereby the plaintiff was disabled 
from obtaining full information of his rights, (Muncy v. Palmer, 
2 Sch. & Lefr. 487,) and equity will relieve against the 
mere lapse of time unaccounted for without misconduct in 
the lessee, or where the lessee has lost his right by the fraud 
of the lessor (Lamar v. Napper, 2 Sch. & Lefr. 682, 689). 
These authorities need no comment, as they clearly demon- 
strate, When applied to the facts of this case, that the com- 
plainants’ claim is not barred by lapse of time in analogy to 
the statute of limitations, nor by lapse of time independent of 
that statute, or by any other cause. 

There is, however, one class of cases, in which a court of 
law will, in furtherance of justice, presume a conveyance in 
less than twenty years. ‘This rule, however, only applies to 
cases of pure technical trusts, where the trustee is bound to 
convey to his cestut que trust at a particular period, or on the 
happening of a particular event, after the period has arrived, 
or the event has happened, on which the estate was to be con- 
veyed, if the cestui que trust convey the estate to another, and 
an action or suit be brought by the bargainee against a person 
in possession. The court will not permit the plaintiff to be 
prevented from recovering, on the ground that the legal title is 
outstanding in the trustee, but will leave it to the jury to pre- 
sume a conveyance from the trustee ; upon these grounds, name- 
ly, that the court will presume that the trustee has done his 
duty, and that what had been done by the cestut que trust was 
rightfully done. (See England v. Slade, 4 T. R. 652, and 
Doe v. Lyburn, 7 'T. R. 2.) It will at once be perceived that 
this class of cases has no application to the case at bar. 

There is no particular hardship in this case which ought to 
weigh with the court, and incline the scale in favor of the 
defendants. Should a decree be pronounced, eventually, in 
favor of the complainants, the defendants will, in reality, sus- 
tain no loss. The complainants must pay them for all their 
lasting and valuable improvements, and moneys expended in 
payment of taxes, less the rents and profits; and their war- 
rantors must refund to them the expenses of this suit, ordinary 
and extraordinary, and the consideration paid, if any were 
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paid, and interest. This will throw the loss back upon these 
who originally perpetrated the fraud, to be relieved from which 
the complainants have been compelled to resort to this court. 
And we respectfully submit, that they are entitled to the relief 
which they ask. In extending relief to the complainants, we 
also submit, that no portion of the land ought to be decreed 
to the defendants, on the ground that the lands in question 
had been located and surveyed by O'Bannon ; because, first, 
said location and survey were not made in pursuance of any 
contract; and if they were, the defendants do not show such 
a connection with O'Bannon as would justify this court in sub- 
stituting them in his place. ‘This court cannot make a con- 
tract for the parties, and then decree its specific execution. 


Mr. Stanberry, for the appellees, in reply to Mr. Scott. 

Lastly, if all other defence fails us, we rely upon the lapse 
of time and the staleness of the claim; and this is, under all 
the circumstances, a sure reliatice. It is difficult to imagine a 
case to which this wholesome doctrine would better apply. 

Whether the complainants trace their claim to the deed of 
trust, or by descent from Lawson, they come at too late a day 
into a court of equity to assert it. From the 16th of August, 
1796, a claim adverse to theirs has been set up, and for twenty- 
seven years prior to the filing of the bill undisturbed posses- 
sion of the land accompanied that adverse claim. However it 
may have been in the beginning, no single circumstance of 
fraud or notice attaches to this adverse title during this long 
possession. 

Lock now to the change of circumstances in this great lapse 
of time. All the parties to the transactions dead, and the sub- 
ject-matter of the claim, worth only a few cents per acre ip 
the beginning, — worth only $ 2.50 per acre when the posses- 
sion commenced, and then a wilderness, —now turned into 
highly cultivated farms, and worth & 30 per acre. 

Now what sort of a case do these complainants make to 
overcome such a defence? 

Let us take the title as claimed under the deed of trust in 
the first place. I have shown already that this land was not 
covered by that deed; but, if it be held to pass, though ob- 
scurely, by that deed, then what sort of a deed was that ? 

A voluntary post-nuptial settlement, a sort of conveyance 
barely tolerated, requiring the most favorable circumstances for 
its support, aud of little avail against present creditors and sub- 
sequent purchasers. 

The counsel for complainants, in his printed brief, takes 
quite a new view of this kind of conveyance. He says, that 
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“each of th 1e three consider rations named in 1 the deed is valu- 
able, and sufficient to sustain it against creditors and subse- 
qneut purchasers.” 

In answer to this, it is only necessary to refer to Cathcart v. 
Robinson, 5 Peters, 264, which establishes, or more properly 
recoznizes, the doctrine, that a subsequent sale by the husband 
to an innocent purchaser is presumptive evidence of fraud in 
the settlement. 

The great object of this conveyance was a reconciliation be- 
tween Lawson and his wife, which soon fell through. Very 
shortly after the making of the settlement, we find Mr. and 
Mrs. Lawson making a joint application to one of the trustees 
for the sale of a part of the lands to meet their current expen- 
ses, but nothing is ever done by the trustees in the administra- 
tion of the trust. 

Between the date of the deed of trust and the year 1800, 
Lawson disposed of the entire 10,090 acres to various persons. 
The fact was known to the trustees and the cestuis que trust. 
All parties seem to have abandoned it, for not a single item of 
the property, real or personal, mentioned in it was ever admin- 
istered under its provisions. Lawson and his family separated 
forever. ‘The complainants allege, that, for years before his 
death, he was re deed toa miserable wreck, both in body and 
mind, wholly unable to take care of himself. Strange that, 
under such circumstances, he should have been left altogether 
to the care of strangers. 

He died between 1802 and 1805, and his wife and three 
surviving children, the youngest of whom (Columbus) was then 
sixteen, the other two considerably past their majority, were 
left to look after their property. 

Mis. Lawson died in 1809, her three children, then all of full 
age, surviving her. 

Long before this date, all these parties were advised that this 
land was claimed by assignments from General Lawson, and as 
early as February 12th, 1799, a caveat against patents to the 
assignees was filed in the General Land Office by Joshua 
Lewis, who had married the daughter of General Lawson. — Al- 
though under that caveat the patent for this 965 acres was sus- 
pended for sixteen years, not a step farther seems to have been 
taken to sustain it or make any proof. 

Mrs. Lawson and her children continued to reside in Ken- 
tucky, just where, if there were any proof to invalidate the 
claims set up under Lawson, it could be had. 

On the 9th of January, 1807, one of the three children, John 
P. Lawson, conveys all his interest in the 7,000 acres embraced 
in the deed of trust to his brother-in-law, Lewis. This deed 
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contains the recital that the 7,000 acres, since the date of the 
deed of trust, had been conveyed by Robert Lawson to divers 
persons, and carefully provides that John P. Lawson should not 
be held to warrant against the claims of such purchasers. 

John P. Lawson died abeut the Ist of June, 1809, leaving the 
complainant, Mary Pierce Bowman, his only child and heir at 
law. 

Columbus Lawsen died unmarried, about the 8th of January, 
1815, leaving his sister, Mrs. Lewis, and his mece, Mrs. Bow- 
man, his heirs at law. 

Mrs. Lewis died about the Ist of October, 1830, and her 
husband about the 20th of June, 1833. 

Ten years after the death of the last of Lawson’s children, 
she having lived to the age of fifty-two, the grandchildren of 
Lawson, eleven in number, and all of full age, bring this suit. 

Here, then, is a case of full notice of the adverse claim, 
brought home to the ancestors of these complainants more than 
half a century ago. ‘They take but one step in all that time 
towards the assertion of their claim, and that step was taken 
before the present century commenced, and was never atter- 
wards followed up. Perhaps they did not consider the property 
worth the cost and trouble of its pursuit. Now, after they are 
all gone, and all the parties to the frand, if there was any, have 
also disappeared,— now, when the land is in hands very remote 
from the original owners, improved and subdivided into a clus- 
ter of farms, and made valuable by the labor of the occupants, 
at this late day, this long-abandoned claim is set up, and a court 
of equity is asked to dispossess these defendants. 

If we look at the claim by descent, and not through the deed 
of trust, it is, if possible, still worse. Then it assumes the as- 
pect of a bill brought to impeach an equitable title elder than 
the one set up by the complainants, —a bill to set aside an as- 
signment apparently good by matter 7m pats, exhibited just 
forty-four years after the voidable assignment was made. 

But it is said, in answer to this great lapse of time, that it 
goes for nothing, for the reason that the statute of limitations, 
in consequence of non-residence, &c., would not bar the com- 
plainants if they had a legal title. 

Very clearly it would bar them, if a legal title had descended 
to the children of Lawson instead of an equity, unless we pile 
one disability upon another. But there is no question of any 
statute of limitations as to the complainants. They never had 
the right to bring an action at law, for they have never had a 
legal title. No snch cause of action has ever acerned to them. 
The legal title, as has been shown, was first vested in Cotton, 
and nothing appears in the case to prevent the operation of the 
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statute upon that title, the ouly ene upon which it could oper- 
ate. But if the case were otherwise, it is quite too late to con- 
tend that a court of equity will never refuse relief if the statute 
does not cover the case. 

Piatt v. Vattier, 9 Peters, 405, is a leading case to the con- 
trary. ‘The court in that case act independently of the statute, 
and adopt the language of Lord Camden, as follows :—‘“ A 
court of equity, which is never active in relief against con- 
science or public convenience, has always refused its aid to 
stale demands, where the party has slept upon his rights, or 
acquiesced for a great length of time. Nothing can eall forth 
this court into activity but conscience, good faith, and reason- 
able diligenee. Where these are wanting, the court is passive, 
and does nothing: laches and neglect are always discounte- 
nanced ; and therefore, from the beginning of this jurisdiction, 
there was always a limitation to suits in this court.” 

In Bowman v. Wathen, 1 How. 189, the same doctrine is 
fully recognized, and the principle upon which a court of equity 
denies relief to stale claims is strongly enforeed and illus- 
trated. The language of Sir William Grant is adopted, and 
quoted with approbation : —* Courts of equity, by their own 
rules, independently of any statutes of limitation, give great 
effect to length of time, and they refer frequently to the stat- 
utes of limitation, for no other purpose than as furnishing a 
convenient measure forthe length of time that ought to operate 
as a bar in equity to any particular demand.” 

So, also, the language of Lord Redesdale, that “it never 
ean be a sound discretion in the court to give relief to a person 
who has slept upon his rights for such a lapse of time ; for 
though it is said. and truly, that the plaintiffs in this snit, and 
those under whom they claim, were persons embarrassed by 
the frand of others, yet the court cannot act upon such circum- 
stances.” 

And, again, what is said by the same Chancellor, that 
“every new right of action in equity that acerues to a party, 
whatever it may be, must be acted upon, at the utmost, within 
twenty years.” 

If such is the doctrine in England, and has been found 
necessary there, it should find peculiar favor in this country ; 
especially in reference to stale claims against real estate, —a 
species of property so much the subject of traffic among our 
people, and constantly undergoing such changes in value. 
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Mr. Stanberry, in reply to Mr. Ewing. 

Mr. Ewing, in answer to lapse of time, relies upon the act 
for limitation of actions (which he says must govern this case), 
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passed January 25th, 1810 (1 Chase, 656). He claims that the 
second section provides the rule of limitation for all suits in 
equity, and that the proviso saves this case. 

This is a novel construction of this act. It is entitled “ An 
act for the limitation of actions,” which carries the idea of 
common law proceedings. 

The first section specially names all the personal actions, and 
affixes their respective bars. 

The second section provides for the other description of ac- 
tions, mixed and real, by enumerating the writ of ejectment or 
other action for the recovery of the possession, title, or claim 
of, to, or for any land, tenements, or hereditaments, and limits 
the time of bringing them within twenty-one years next after 
the right to such action or suit shall have aecrued. 

The proviso then saves the rights of persons entitled to any 
such actions, if under the disability of nonage, coverture, in- 
sanity, or absence from the State, until the full time of limita- 
tion has passed after the removal of the disability. 

We say the language, “or other action for the recovery of 
the possession, title, or claim of, to, or for any land, tenements, 
or hereditaments,” is intended to bar all forms of real actions. 
Such has been its uniform construction in Ohio. Holt. v. 
Hemphill, 3 Ohio, 239. 

Similar language has been used in all the Ohio acts of limita- 
tions. The act now in force, of June Ist, 1831 (Swan, 553), 
uses this language : — “ Actions of ejectment, or other action for 
the recovery of the title or possession of lands,” &e. 

Larrowe v. Beam, 10 Ohio, 498, applies the statute of 1810 
to a petition for dower. Grimke, J., says (p. 503), “that, at 
the time the right of the petitioner accrued, the mode of pro- 
ceeding was by writ of dower, and so continued until 1824, 
when the petition in chancery was substituted.” 

Tuttle v. Wilson, 10 Ohio, 502, also a petition for dower, 
and held to be barred by the statute. Wood, J., says (p. 26), 
— ‘The peiition for dower is substantially, when prosecuted, a 
possessory action.” 

The actions at common law for the recovery of dower were 
classed under the form of real actions. They were either the 
writ of right of dower, or more commonly the writ of dower 
unde nihil habet. Booth on Real Actions, 118, 166. 

The right to dower is strictly a legal right for the recovery 
of a legal estate. [t is only for convenience that a remedy by 
petition in equity is given in Ohio. The courts of Ohio have 
not said that the statute of limitations applies directly to any 
other proceeding in equity. 

The complainants are not, therefore, within the bar or the 
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savings of the. statute. It neither binds them nor precludes 
them. No cause of action, such as the statute contemplates, 
ever vested in them, for they never had a legal title or any 
right to sue in a court of law. For nearly half a century their 
claim has stood upon a voluntary settlement conveying only an 
equity. ‘The case shows it was in effect abandoned, before the 
present century began, by all parties interested in it. But one 
step Was ever “taken to assert it, and that was as long ago as 
February, 1799, at the instance of Joshua Lewis. ‘The caveat 
then filed did not so much as name O’Bannon, or caution any 
one against his assignment. 

Besides this presumptive abandonment, the other facts shown 
by the complainants themselves would be sufficient, without 
this lapse of time, to protect the subsequent purchasers. 

In Catheart v. Robinson, 5 Peters, 264, this court, in refer- 
ence to a post-nuptial settlement, refer to the subsequent con- 
trol over the property by the husband ; his notoriously offering 
it for sale, the trustee not intervening to prevent it; the letter 
of the wife to the trustee requesting him to assign part of the 
property to pay the husband’s debts, —as evidence of fraud 
upon subsequent purchasers. 

This case presents a similar state of facts, even to the inter- 
ference of the wife. 

Now, after the death of all the parties to this family arrange- 
ment, made chiefly for their own accommodation, and soon 
abandoned by them,—after the death of all their children, 
this long forgotten claim is set up by the grandchildren of the 
original parties, eleven in number, not one of whom was in 
being at the time of the settlement, — the youngest now thirty, 
and the oldest fifty, years of age ! 

We see who make this claim, and now what do they ask ? 
In this case, property worth § 30,000. But if they are entitled 
to this, there is nothing to save from their claim the other 
6,000 acres, of equal value; altogether, a property worth more 


than § 200,000, which, at the date of the deed, was not worth 
§ 1.000. 

And then from whom is this property to be taken? Honest 
purchasers, who paid a full value, and who have been in the 
undisturbed possession for thirty-five years. 





Mr. Justice GRIER delivered the opinion of the court. 

The appellants in this case filed their bill in the Cireuit 
Court of the United States for the District of Ohio, claiming 
a certain tract of land in possession of the defendants, and pray- 
ing a decree for the title and possession of the same. 

The bill sets forth that Robert Lawson, under whom com- 
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plainants claim, had received for his services as an officer in 
the Revolutionary war a military warrant (No. 1,921) for ten 
thousand acres of land, which, before the 4th of June, 1794, 
was located in the Virginia military district, in tracts of one 
thousand acres each, under the following numbers of entries : 
1,704, 1,705, 1,706, 1,707, 1,714, 1,715, 1,716, 1,717, 1,718, 
1719. 

On the 4th of June, 1794, an indenture tripartite was exe- 
euted between Robert Lawson, of the first part, Sarah, his wife, 
of the second part, and James Speed, George Thompson, Joseph 
Crocket, and George Nicholas, of the third part, by which, for 
the consideration therein expressed, Robert Lawson conveyed 
to the parties of the third part, among other things, “ two thou- 
sand acres of military land, situated on White Oak Creek, on 
the north side of the Ohio, being the land mentioned in the 
first entry made for the said Lawson on the surveyor’s books,” 
in special trust, that they will ‘* permit said Lawson and his 
wife, and the survivor, and the said Sarah, if she should again 
separate from her husband, to use, occupy, possess, and enjoy, 
during their natural lives and the life of the survivor, the lands 
on Fayette county, Kentucky,” &e. And also that they will 
convey the two thousand acres of land on White Oak Creek to 
either of the sons of the marriage to whom the said Sarah shall 
direct, &c. And the said Lawson covenanted with the trus- 
tees that he would, at no future time, “ offer any personal vio- 
lence or injury to his wife, and that he would abstain from the 
intemperate use of every kind of spirituous liquors, and that, if 
he should at any time thereafter again offer any personal vio- 
lence or injury to his wife,’’ the trustees were authorized to 
dispossess him of the hundred and fifty acres of land, &c. 

The complainants aver, also, that the two entries numbered 
1,707 and 1,714 covered the two thousand acres conveyed by 
this deed. 

The bill further states, that on the 16th of August, 1796, 
Lawson mace an assignment to one John O’Bannon of three 
thousand three hundred and thirty-three acres of his warrant 
which had not been surveyed; and charges, that, at the time 
of making said assignment, Robert Lawson was, as O’ Bannon 
well knew, habitually intemperate, and had been so for a long 
time previous ; that the faculties of his mind were much im- 
paired, and that he was wholly incapable of making any valid 
contract; that the said assignment was without considera- 
tien, and procured by O’Bannon under false and fraudulent 
pretences. 

That O’Bannon, well knowing that the aforesaid entry of 
1,707 had been conveyed by the trust deed, on the 25th of Au- 
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gust, 1796, fraudulently withdrew it, and reéntered in his own 
name nine hundred and sixty-five acres under the same num- 
ber on the waters of Straight Creek,—the tract in contro- 
versy in the present suit. That O’Bannon, having obtained 
the plat and certificate. deposited them, before the 12th of Feb- 
ruary, 1799, in the Department of State, and applied for a 
patent ; and Joshua Lewis, the son-in-law of Lawson, as agent 
for the trustees, entered on that day a caveat against the issu- 
ing of a patent to O’Bannon. 

Lawson and his wife lived together but a short time after 
the execution of the trust deed. Mrs. Lawson went to Vir- 
ginia, where she died in 1809, never having appointed, as pro- 
vided by the trust deed, to whom conveyance should be made. 
Lawson died in Virginia, in 1805, the victim of intemperance. 
They left three children ; America, intermarried with Joshua 
Lewis in 1797, and two sons, under whom complainants 
clam. In 1800, George Nicholas, one of the trustees, died, 
and some time afterwards James Speed and Joseph Crocket ; 
and the trust thus became vested in George ‘Thompson, the 
survivor. In 1834, George Thompson died, leaving George 
C. Thompson, one of the complainants, his son and heir at law, 
in whom the trust vested. 

John O'Bannon died in January, 1812, having made a will 
and appointed Robert Alexander and George T. Cotton, his son- 
in-law, his executors. Alexander never qualified as executor. 
Cotton, as acting executor, on the 16th of July, 1813, executed 
a deed of the nine hundred and sixty-five acres to William 
Lytle, under whom the defendants claim. The deed of Cotton 
recites a patent to John O'Bannon in his lifetime, and warrants 
the title. Afterwards, on the 21st of December, 1816, a patent 
issued from the United States to Cotton, “as executor of the 
last will and testament of John O'Bannon, in trust for the uses 
and purposes mentioned in his will.” 

The defendants plead in bar, that they are purchasers from 
Lytle, and those claiming under him, without notice, and ex- 
hibit their deeds. They also file an answer in support of their 
plea, in which the fraud alleged in the bill, and all facts going 
to show equity in the claim of complainants, are denied. And 
in an amended answer they set up the plea of the statute of 
limitations, and insist “that the deed of trust, under which 
complainants claim, is a stale claim, not attended with any 
circumstances to relieve it from such staleness, and that the bill 
should be dismissed on that account.” 

Various questions have been made before us, as to the nature 
and character of this deed of trust: whether its loss is suffi- 
ciently accounted for; whether, as a settlement of family dif_i- 
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culties, it was not abandoned by all the parties concerned in it ; 
whether it described the land in controversy ; whether O’Ban- 
non purchased with notice of it; whether he paid any con- 
sideration ; whether the assignment to him by Lawson was 
fraudulently obtained ; whether the legal title was vested in de- 
fendants by virtue of the patent to Cotton and his warranty ; 
and whether the statute of limitations operated as a bar to 
complainants’ claim. 

On these and other questions, which were argued with so 
much ability by the learned counsel, it is not the intention of 
the court to express an opinion; because, in our view of the 
case, they are not necessary to a correct decision of it. 

The important question is, whether the complainants are 
barred by the length of time. 

In cases of concurrent jurisdiction, courts of equity consider 
themselves bound by the statutes of limitation which govern 
courts of law in like eases; and this rather in obedience to the 
statutes, than by analogy. In many ether cases they act upon 
the analogy of the limitations at law; as where a legal title 
would in ejectment be barred by twenty years’ adverse posses- 
sion, courts of equity will aet upon the like limitation, and 
apply it to all cases of relief sought upon equitable titles, or 
claims touching real estate. 

But there is a defence peculiar to courts of equity, found- 
ed on lapse of time and the staleness of the claim, where no * 
statute of limitations directly governs the case. In such cases 
courts of equity often act upon their own inherent doctrine of 
discouraging, for the peace of society, antiquated demands, by 
refusing to interfere where there has been gross laches in 
prosecuting rights, or long aequiescence in the assertion of ad- 
verse rights. (2 Story, Eq. § 1520.) 

A court of equity will not give relief against conscience or 
public convenience where a party has slept upon his rights. 
“Nothing,” says Lord Camden (4 Bro. Ch. R. 640), “ can 
eall forth this court into activity but conscience, good faith, 
and reasonable diligence; when these are wanting, the court 
is passive, and does nothing.” Length of time necessarily ob- 
secures all human evidence, and deprives parties of the means 
of ascertaining the nature of original transactions ; it operates 
by way of presumption in favor of the party in possession. 
Long acquiescence and laches by parties out of possession are 
productive of much hardship and injustice to others, and can- 
not be excused but by showing some actual hindrance or im- 
pediment caused by the fraud or concealment of the party in 
possession, which will appeal to the conscience of gh@ chancel- 
lor. The party guilty of such laches cannot screen his title 











JANUARY TERM, 1849. 259 


Wagner et al. v. Baird et al. 











from the just imputation of staleness merely by the allega- 
tion of an imaginary impediment or technical disability. 

This doctrine has been so often asserted by this court, that it 
is unnecessary to vindicate it by argument, It will be suffi- 
cient to refer to Piatt v. Vattier, 9 Peters, 405, a case much re- 
sembling the present, and Bowman v. Wathen, 1 Howard, 189. 

Can the complainants’ case stand the test of this reasonable 
and well-established rule of equity ? 

The bill does not assert that either the trustees or the ces- 


tuis que trust were ignorant of the transaction between Law- , 


son and O'Bannon, or of the fraud practised on Lawson, if any 
there was. Yet, with the exception of the caveat filed in 
Washington, in 1799, they show no assertion of claim under 
this voluntary post-nuptial settlement, from its date (June, 
1794) till the filing of this bill in 1840. John O'Bannon lived 
till 1812; yet in all this time (sixteen years), no bill is filed 
to set aside his assignment from Lawson for the Traud now al- 


leged, while the circumstances were fresh and capable of proof. 


or explanation. 

In ISIS (perhaps in 1811) the defendants, or those under 
whom they claim, entered upon these lands; they paid large 
and valuable considerations for their respective portions, with- 
out any knowledge of this lost deed of family settlement, or 
reason to suspect fraud in the transfer to O'Bannon. And 
whether the patent obtained by Cotton, and his warranty, had 
the effect of conferring on them the legal title or not, they 
reposed in confidence on it. By their industry and expendi- 
ture of their capital upon the land for a space of twenty-seven 
years, they have made it valuable; and what was a wilder- 
ness, scarce worth fifty cents an acre, is now euhanced by 
their labor a hundred fold. 

No bad faith, concealment, or fraud can be imputed to them. 
If the trustees or cestuis que trust chose to reside in Kentucky, 
and not look after these lands for near half a century, they can 
have no equity from a disability that was voluntary and self- 
imposed. The residence of the trustees in Kentucky was not 
considered as an obstacle or objection, in the minds of those 
who executed the deed, to their assuming the trust and care 
of lands in Ohio. There was no greater inapediment to the 
prosecution of their claim in a court of equity at any time 
within forty years than there is now. ‘They have shown 
nothing to mitigate the effect of their laches and long acqui- 
escence, or which can entitle them to call upon a court of 
equity to investigate the fairness of transactions after all the 
parties to them have been so long in their graves, or grope af- 
ter the truth of facts involved in the mist and obscurity con- 
sequent on the lapse of nearly half a century. 
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tf We are all of opinion, therefore, that the lapse of time in 
dh the present case is a complete bar to the relief sought, and that 
the decree of the Circuit Court dismissing the bill should be 
affirmed, with costs. 


a Order. 

This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the Dis- 
trict of Ohio, and was argued by counsel. On consideration 
whereof, it is now here ordered and decreed by this court, 
that the decree of the said Cireuit Court in this cause be and 
! the same is hereby affirmed, with costs. 





Mr. Justice McKINLEY did not sit in this cause. 








Maria Matneson, Joun Darrineton, Rosert PD. James, Bitiurs 
Gaye, Joun GayLte, aND Epwarp M. Ware, PLAINTIFFS IN ER- 
ror, v. THe Brancu oF THE Bank OF THE SraTE oF ALABAMA 
AT MosiLe, DeFrenpDaAnrts. 
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Where the highest court of a State affirmed the judgment of a court below, because 
no transcript of the record was filed in the appellate court, such affirmance can- 
not be reviewed by this court under the twenty-fifth section of the Judiciary Act. 

The intention of the parties to raise a constitutional question is not enough. It 
must be actually raised and decided in the highest court of the State. 





Tis case was brought up from the Supreme Court of the 
State of Alabama, by a writ of error, issued under the twenty- 
fifth section of the Judiciary Act. 

In 1845, the Branch Bank of Mobile obtained a judgment 
in the Circuit Court of Mobile county (State court) against 
Maria Matheson, John Darrington, and Robert D. James, for 
the sum of ten thousand five hundred and seventy-three dol- 
lars and eighty-two cents. 

On the 29th of May, 1846, the defendants sued out a writ 
of error, returnable to December term, 1846, of the Supreme 
Court of the State of Alabama. Billups Gayle, John Gayle, 
and Edward M. Ware became their securities upon the appeal 
bond. 

On the 22d of January, 1847, being a day of the December 
term, 1846, the counsel of the Branch Bank filed a certificate 
Ab of the clerk of the court below, stating the judgment and 
writ of error; when it appearing that no transcript of the rec- 

ord was filed, the Supreme Court of the State of Alabama 
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affirmed the judgment of the court below, and also entered up 
judgment against the securities in the appeal bond. 

In April, 1847, the defendants sued out a writ of error, and 
brought the case up to this court. 

Mr. Inge, counsel for the defendants in error, moved to dis- 
miss the case for want of jurisdiction, apparent upon the rec- 
ord, which motion was resisted by Mr. Gayle, counsel for the 
plaintiffs in error. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

The record in this case is a very brief one. It states that a 
certificate was filed in the clerk’s oflice of the Supreme Court 
of the State of Alabama, from the clerk of the Circuit Court for 
Mobile county, setting forth that a judgment had been obtained 
in that court by the bank against the plaintiffs in error for the 
sum of § 10,573.82 and costs, from which judgment they had 
presented a writ of error to the Supreme Court; and that this 
eertificate having been produced in the Supreme Court by the 
attorney for the bank, and the transcript of the record in the 
Circuit Court not having been filed, the writ of error was there- 
upon dismissed, and the judgment of the Circuit Court affirmed. 
{tis upon this judgment that the writ of error has been pre- 
sented to this court. 

It appears from the argument against the motion, that the 
question intended to be raised here is whether the acts of the 
State of Alabama creating a bank and branches are not in vio- 
lation of the tenth section of the first article of the Constitution 
of the United States, which declares that “no State shall emit 
bills of credit.” 

But in order to bring that question before this court, it should 
have been raised in the Supreme Court of the State, and have 
been there decided. There are many cases in the reports in 
which this court have so ruled. In this case the Supreme 
Court of the State dismissed the writ of error to the Circuit 
Court, and affirmed its judgment, because the plaintiffs in error 
had not filed a transcript of the record; and no question as to 
any matter of right in contest in the suit was raised or decided. 
There is nothing, therefore, in the record which this court is 
authorized to review, and the writ of error must be dismissed 
for want of jurisdiction. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Supreme Court of the State of Alabama, and was 
argued by counsel. On consideration whereof, and it appear- 
ing to the court upon an inspection of the said transcript that 
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there is nothing in the record which this court is authorized to 
review, it is thereupon now here ordered and adjudged by this 
court, that this cause be and the same is hereby dismissed, for 
want of jurisdiction. 





Duncan McArruur’s Heirs, Compiarnants, v. WaLTerR Dun’s Heirs. 


The proviso in the second section of the act passed on the Ist of March, 1823 (3 
Statutes at Large, 773), entitled, “An act for extending the time for locating 
Virginia military land-warrants and returning surveys thereon to the General 
Land Office,’ — which proviso is as follows, viz. * Provided, that no locations, as 
aforesaid, in virtue of this or the preceding section of this act, shall be made on 
tracts of lands for which patents had previously been issued, or which had been 
previously surveyed; and any patent which may nevertheless be obtained for land 
located contrary to the provisions of this act shall be considered null and void,’ — 
protected an entry which had been made in the name of a dead man in 1822. 
And a subsequent conflicting entry came within the prohibition of the statute, and 
was therefore void. 

The cases of Galt v. Galloway, 4 Peters, 345; McDonald’s Heirs v. Smalley,6 Peters, 
261; Jackson v. Clarke, 1 Peters, 628; Taylor’s Lessee v. Myers, 7 Wheat. 23; 
and Galloway v. Finley, 12 Peters, 264, reviewed. 


Tus case came up from the Circuit Court of the United 
States for the District of Ohio, on a certificate of division in 
opinion between the judges thereof. 

It was before this court at January term, 1842, and was then 
remanded to the Circuit Court, upon the ground that a material 
error had been committed by the clerk in stating the point in- 
tended to be certified. It now came back with the error cor- 
rected. 

It was, originally, a bill filed on the equity side of the Cir- 
euit Court by Dun against McArthur, in which the same mat- 
ters of controversy were involved as in the present case. Dun 
obtained a decree against McArthur in 1836. 

In 1838, McArthur filed the present bill of review. The 
following table presents a view of their conflicting titles to the 
land in question : — 


McArthur’s Title. Dun’s Title. 
1822, Nov. 23. Entry in the 
name of Means, who 
was dead. 
1823, March 1. Act of Con- 
gress passed. 
1823, March 18. Survey. 
1824, Dec. 10. - - - |Entry by Galloway. 
1824, Dec. 15. - - Survey. 
1825, Jan. 3. Patent. 
1825, April 4. - - - | Patent. 
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All the facts in the case are stated in the certificate of divis- 
ion in opinion, which was as follows, viz. : — 

“This cause having been remanded from the Supreme Court 
of the United States to this court, for a further order touching 
the point upon which the opinions of the judges of this court 
upon the hearing thereof were opposed, in compliance with 
said mandate of said Supreme Court, the said point of disagree- 
meut of said judges is now ordered to be restated more special- 
ly and at large. The said point of disagreement arose out of 
the following facts, stated and set forth in the original bill of 
said Walter Dun, and admitted to be true by the demurrer of 
said Duncan McArthur thereto, who was the respondent to said 
original bill, viz.: That said MeArthur, on the 3d of January, 
A. D. 1825, obtained a patent for the tract of land in contro- 
versy, Which is situate in the Virginia military reservation, in 
the State of Ohio, on au entry made on a Virginia military land- 
warrant in the name of Robert Means, assignee, on the 23d of 
November, A. D. 1822, followed by a survey of said entry made 
in the name of the said Robert Means, assignee, on the 18th of 
March, A. D. 1823: which said Robert Means before said en- 
try, and as early as the year A. D. 1808, had departed this life. 
And that, on the 4th day of April. 1825, another patent for the 
same tract of land was issued to one James Galloway, on an en- 
try thereof made in the name of said Galloway, on the 10th 
of December, A. D. 1824, on another Virginia military land- 
warrant, and which was duly surveyed in his (said Galloway’s) 
name, on the 15th of the same month of December, A. D. 
1824, and which tract of land was subsequently conveyed by 
said Galloway to said Walter Dun. Upon which said state of 
facts, touching the titles of the said parties to said tract of land, 
this point was raised by the counsel for the complainant in said 
bill of review, upon the hearing and argument thereof, viz. :— 
Whether the said location and survey of said tract of land in 
the name of said Galloway, and the patent issued to him for 
the same, are not null and void, as being made and done in 
coutravention of the proviso to the second section of the act of 
Congress of the 1st of March, A. D. 1823, entitled ‘An act ex- 
tending the time for locating Virginia military land-warrants, 
aid returning surveys thereon to the General Land Office.’ 

“And upon the point so as aforesaid raised by the counsel for 
the complainants in review, the opinions of the judges of this 
court heing opposed, the said point of disagreement is, on mo- 
tion of said complainants’ counsel, stated as above, under the 
direction of said judges, and is hereby ordered to be certified to 
the Supreme Court of the United States at its next session to 
be hereafter holden, for its final decision upon said point of dis- 
agreement.” 
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The proviso referred to was in these words (3 Stat. at Large, 
773): —* Provided, that no locations as aforesaid, in virtue of 
this or the preceding section of this act, shall be made on tracts 
of lands for which patents had previously been issued, or which 
had been previously surveyed; and any patent which may, 
nevertheless, be obtained for land located contrary to the pro- 
visions of this act, shall be considered null and void.” 


The cause was argued by Mr. Vinton, on behalf of the com- 
plainants, and Mr. Ewing and Mr. Thurman, for Dun’s heirs. 


Mr. Vinton, for the complainants, reviewed and commented 
upon the following cases. 

12 Peters, 297, and also referred to the act of 20th May, 
1836 (5 Stat. at Large, 31). 

7 Wheaton, 23; 1 Peters, 638; 4 Peters, 332; 6 Peters, 261, 
666; 7 Ohio Rep. 177, which last case, he contended, miscon- 
strued the judgment of this court in 6 Peters. 


The brief filed by Mr. Thurman, and enlarged upon by 
Mr. Ewing, was as follows. 

[. An entry in the name of a dead man is, on general princi- 
ples, void. Galt v. Galloway, 4 Peters, 345; MeDonald’s 
Heirs v. Smalley, 6 Peters, 261; Lessee of Wallace v. Saunders, 
7 Ohio Rep. (Part 1), 173. 

II. Being void, it is not protected by the proviso in question. 
Lindsey v. Miller’s Lessee, 6 Peters, 666; Lessee of Wallace v. 
Saunders, above cited. 

III. There is no difference, in this respect, between a sur- 
vey in the name of a dead man made after, and one made 
before, the passage of the act of 1807. The terms of the 
proviso apply to the one as much as to the other. And no 
reason can be given why the proviso should protect a sur- 
vey made after its enactment, and not protect one made prior 
thereto, and to the land covered by which no right of a third 
party had intervened. It protects neither. 

IV. Galloway v. Finley, 12 Peters, 264, is not, I respectfully 
submit, decisive of the present case. Because, — 

1. The point now under consideration did not necessarily 
arise in that case. The court held, that Galloway could not, 
while standing in the relation of a purchaser, be permitted to 
avail himself of the defect he relied en in his vendors’ title, to 
defeat his agreement to purchase. Whether he could do so 
was the main and only necessary question in that case. 

2. The entry in that case was made on patented lands. In 
this case, it was on lands not patented. The difference is ma- 
terial ; for the court, in deciding that case, said : — “It is diffi- 
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cult to conceive how an irregular patent could exist, unless it 
passed no title. We will not perplex the decision with sup- 
posed cases of irregular surveys, but examine the act of Con- 
gress, aud ascertain its effect as regards the grant in the name 
of Charles Bradford.” (p. 298.) 

And again: — ‘* Congress had the power, in 1807, to with- 
hold from location any portion of the military lands; and hav- 
ing done so in regard to that previously patented in the name 
of Charles Bradford, the complainant, Galloway, had no right 
to enter the same.” (p. 299.) 

It would seem, from these extracts, that the court did not 
intend that its decision should extend beyond what was re- 
quired by the facts of the case then under consideration, and 
that, consequently, it is not decided that a void unpatented sur- 
vey is protected by the act of 1807. 

So, in Hoofnagle v. Anderson, 7 Wheat. 212, (S. C., 5 Cond. 
R. 271,) a broad distinction was made between patented and 
unpatented surveys. A patent fora survey made ona “ State 
line” warrant, was held to appropriate the land. The survey, 
before patent issued, was a nullity, and the land was subject 
to entry. Miller v. Kerr, 7 Wheat. 1; 8S. C., 5 Cond. R. 202: 
Lindsey v. Miller, and Galloway v. Finley, above cited. 

3. The court distinguish the case of Galloway v. Finley 
from the case of Lindsey v. Miller by the fact, that the survey 
in the former case was on a proper warrant, and in the latter 
on a State line warrant; wherefore there was an equity in the 
former that did not exist in the latter case. 

But in Hoofnagle v. Anderson, the court seemed to think 
there was very little difference in the equities. Both were equi- 
ties of which a court could not take cognizance, and both claims 
were of an equally meritorious character. 

The court (in deciding that the patent for the survey made 
on the State line warrant appropriated the land, and prevented 
its subsequent location) said: — “ The equity of the one can- 
not be so inferior to that of the other, as to justify the court 
in considering the patent of the one as an absolute nullity 
in favor of the other, who has attempted to appropriate the 
same land after such patent had been issued.” 5 Cond. R. 
273. 

4. The court, in Galloway v. Finley, say : — “Congress had 
the power, in 1807, to withhold from location any portion of 
the military lands.” 

But ought it to be supposed that Congress intended to with- 
hold a portion to which no person had acquired any title ? 

V. The case under consideration is not affected by the act 
of May 20th, 1836, entitled, “An act to give effect to patents 
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for public lands issued in the names of deceased persons.” (5 
Peters’s Laws, 31.) Because, 

1. It could not have been the intention of Congress, in pass- 
ing that act, to interfere with the rights of third persons. 

2. If such were the intention, the act is, to that extent, void ; 
Congress having no power to give the lands of A to B, without 
consideration and against the will of A. 

3. The point certified does not include the question, whether 
the rights of the parties are affected by the act of 1836, and 
consequently that question cannot be considered in this court. 
Wayman v. Southard, 10 Wheat. 1; S. C., 5 Cond. R. 1. 

If the above propositions are sound, it follows that the judg- 
ment of the court must be for Dun’s heirs. the entry and sur- 
vey in the name of Means (under which the complainants 
claim) having both been made after his death. 





Mr. Justice DANIEL delivered the opinion of the court. 


This case comes before this court upon a certificate of divis- 
ion of opinion between the judges of the Circuit Court of the 
United States for the District of Ohio, upon a biil of review ex- 
hibited in that court. The character of the cause as made 
upon the pleadings and evidence, and the question on which 
the judges were divided in opinion, are so suceinetly and at the 
same time so clearly disclosed in the statement of the judges, 
that they will be best presented by a simple repetition of that 
statement in these words : — 

“This cause having been remanded from the Supreme Court 
of the United States to this court, for a further order touching 
the point upon which the opinions of the judges of this court 
upon the hearing thereof were opposed, in compliance with 
said mandate of said Supreme Court, the said point of disagree- 
ment of said judges is now ordered to be restated more specially 
and at large. The said point of disagreement arose out of the 
following facts, stated and set forth in the original bill of said 
Walter Dun, and admitted to be true by the demurrer of said 
Duncan McArthur thereto, who was the respondent to said 
original bill, viz.: That said McArthur, on the 3d of January, 
A. D. 1825, obtained a patent for the tract of land in contro- 
versy, which is situate in the Virginia military reservation, in 
the State of Ohio, on an entry made on a Virginia military land- 
warrant, in the name of Robert Means, assignee, on the 23d of 
November, A. D. 1822, followed by a survey of said entry, made 
in the name of the said Robert Means, assignee, on the 18th 
of March, A. D. 1823; which said Robert Means before said 
entry, and as early as the year A. D. 1808, had departed this 
life. And that, on the 4th day of April, 1825, another patent 
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for the same tract of land was issued to one James Galloway, 
on an entry thereof made in the name of said Galloway, on 
the 10th of December, A. D. 1824, on another Virginia military 
laud-warrant, and which was duly surveyed in his (said Gal- 
loway’s) name, on the 15th of the same month of December, 
A. D. 1824, and which tract of land was subsequently con- 
veyed by said Galloway to said Walter Dun. Upon which 
said state of facts, touching the titles of the said parties to 
said tract of land, this point was raised by the counsel for the 
complainant in said bill of review, upon the hearing and argu- 
ment thereof, viz.: — Whether the said location and survey 
of said tract of land in the name of said Galloway, and the 
patent issued to him for the same, are not null and void, as 
being made and done in contravention of the proviso to the 
second section of the act of Congress of the Ist of March, 
A. D. 1823, entitled ‘An act extending the time for locating 
Virginia military land-warrants and returning surveys thereon 
to the General Land Office.’ ” 

Thus it will appear that the only question for consideration 
here arises on the proper construction of the proviso contained 
in the second section of the act of Congress above mentioned, 
This act —after providing in the first section that the officers 
and soldiers of the Virginia line or Continental establishment, 
their heirs or assigns, entitled to bounty lands within the coun- 
try reserved by the State of Virginia, between the Little Miami 
and Scioto Rivers, shall be allowed a further time of two years 
from the 4th day of January, 1823, to obtain warrants and 
complete their locations, and the further time of four years 
from the same period to return their surveys and warrants to 
the General Land Office to obtain patents — contains in the sec- 
ond section a proviso in the following words: —“ Provided, 
that no locations as aforesaid in virtue of this or the preceding 
section of this act shall be made on tracts of lands for which 
patents had previously been issued, or which had been pre- 
viously surveyed ; and any patent which may nevertheless be 
obtained for land located contrary to the provisions of this act 
shall be considered null and void.” 3 Stat. at Large, 773. 
Upon this proviso, which appears to be a literal transcript of 
the proviso contained in the first section of the act of 1807, 
the question for our consideration, as has been already re- 
marked, is presented. 

On behalf of the complainants in the bill of review (the 
heirs of Duncan MeArthur) and the holders of the elder pat- 
ent, it is insisted, that, not only is their title under the prior 
entry and survey in the name of Means, and the patent issued 
in pursuance thereof, protected by the operation of the proviso 
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just mentioned, but that the effect of that proviso, nay, its 
express language, renders absolutely void the claim of title set 
up by the heirs of the junior patentee, Dun; denying to it, 
and to all similar clauses, any foundation on which legally or 
equitably such claims can be founded. The heirs of Dun 
contend that the patent to MeArthur having been granted upon 
a location and survey made in the name of Means, when in 
fact Means had been dead fourteen years anterior to the entry, 
and thirteen years previously to the survey in his name, this 
entry and survey, and the patent issued to McArthur thereon, 
were of no legal efficacy, and should be superseded by the 
patent to James Galloway, upon an entry made by said Gallo- 
way in 1824, under which patent the heirs of Dun derive title 
by purchase. In support of this position, it is said that an 
entry in the name of a dead man is, on general principles, void, 
as was ruled by the cases of Galt v. Galloway, 4 Peters, 345, 
and of MeDonald’s Heirs v. Smalley, 6 Peters, 261. These 
eases, though express to the single point for which they have 
been cited, are nevertheless by no means decisive of the ques- 
tion certified, if indeed they are at all applicable thereto ; that 
question not involving simply the validity of an entry made 
in the name of a dead man, but embracing the legality of loca- 
tions made since the enactinent of the proviso, upon lands pre- 
viously patented or surveyed, without reference to the cireum- 
stance of the death or life of those in whose names such pre- 
vious patents may have been granted or surveys made. 

The language of the proviso is broad and comprehensive 
enough to comprise patents and surveys in the names otf per- 
sons either living or dead, and it expressly declares to be 
null all patents posterior in time to those surveys and patents 
thus generally described and protected by that language. ‘The 
proviso, then, if the natural and common meaning of its terms 
be adopted, must extend to and protect alike patents, entries, 
and surveys of either description, so far as this end is accom- 
plished by preventing the possibility of conflict with locations 
and patents coming into existence after its date. Its opera- 
tion and effect must be thus comprehensive, unless they can be 
understood to have been limited and controlled by some clear 
and authoritative exposition. Have they been so limited? 
It cannot be necessary here to discuss the competency of Con- 
gress in reference either to the power of imposing a limitation 
upon the time within which locations upon the ceded lands 
should be made, or as to the conditions on which further time 
might be extended to persons who had been excluded by the 
limitation first laid on locations. These subjects have been 
treated with clearness by Chief Justice Marshall, in the case of 
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Jackson v. Clarke, 1 Peters, 628, and the power of Congress 
with respect to them placed beyond objection. 

In the next place, in the interpretation of the proviso con- 
tained in the laws of 1807 and 1823, the case of Jackson v. 
Clarke, we think, effectually overrules the distinction attempt- 
ed in the argument of this cause between a patent and a sur- 
vey in the operation of either proviso, a distinction, as we 
have already remarked, not taken by the language of the stat- 
ute. Speaking of the survey in the case just quoted, Chief Jus- 
tice Marshall says: — ‘The survey, having every appearance 
of fairness and validity given to it by the officers of the gov- 
ernment, is sold as early as 1796 to persons who take posses- 
sion of it, and have retained possession ever since. Why 
should not the proviso in the act of Congress apply to it? 
The words taken literally certainly apply to it. Does the lan- 
guage of the clause furnish any distinction between the patent 
and the survey? Lands surveyed are as completely with- 
drawn as lands patented from subsequent location.”” Again, it 
is said, in the same case, that ‘a survey made by the proper 
officer, professing to be made on real warrants, and bearing on 
its face every mark of regularity and validity, presented a ‘bar- 
rier to the locator which he was not permitted to approach, 
which he was not at liberty to examine.” The case of Jack- 
son v. Clarke may be appealed to for another illustration, which 
is very apposite to the present controversy. In support of the 
junior location and patent of Dun the court has been referred 
to the case of Taylor's Lessee v. Myers, 7 Wheat. 23, as an 
instance in which a location on land previously surveyed had 
been permitted subsequently to the proviso of 1807. But in 
the case of Taylor’s Lessee v. Myers the owner had openly 
abandoned his location and survey, and had placed his warrant 
on other land. In such a case, say the court, ‘the land was 
universally considered as returning to the mass of vacant land, 
and becoming, like other vacant land, subject to appropriation ; 
therefore in T'aylor’s Lessee v. Myers, the court said, the provi- 
so which annuls all locations made on lands previously sur- 
veyed applies to subsisting surveys, to those in which an in- 
terest is claimed, not to those which have been abandoned, 
and in which no person has an interest. This survey has not 
been abandoned by any person having an interest in it.” No 
force, then, is perceived in the instance adduced, and no strength 
can be imparted by it to the position occupied by the defend- 
ants in this case; because by the abandonment the previous 
location and survey to every legal and operative purpose were 
annihilated, and there might be said in effect to have been 
none such, the original locator could not be compelled to hold 
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or continue them; it having been expressly ruled by this court 
that the owner of a survey or a patent may abandon either at 
his pleasure. 

But it is contended for the defendants, that the entry and 
survey made in the name of Means, being by reason of his 
death at the date of that entry and survey absolutely void, 
under the authority of the decisions of Galt v. Galloway, 4 
Peters, 345, and McDonald v. Smalley, 6 Peters, 261, the 
proviso in the act of Congress did not revive them or give 
them validity. "That, according to the interpretation of the 
act of Congress in the case of Jackson v. Clarke, the proviso 
is extended no farther than to irregular patents. The language 
of the decision just mentioned does not literally apply to sur- 
veys pronounced absolutely void, by the death of the locator, 
or by any other cause; but it is equally true, that neither the 
terms nor the spirit of the reasoning of the court, nor of the 
decision, declare or imply any thing against the justice of such 
claims. ‘The reasoning of the court in that case would apply 
as strongly to the justice of cases which were not perfected by 
reason of death, as it possibly could do to such as were not 
perfected in consequence of the neglect or omission of the per- 
sons interested ; and surely the intrinsie character of the claim 
could not be affected by the former cause ; its justice as 
against the government would remain precisely the same. 
The government would not have fulfilled its acknowledged 
obligation to the owner of the warrant or survey. There can 
be no question as to the power of the government to revive or 
confirm surveys or patents made or granted to persons not 
actually in life when such surveys or patents were made ; 
there is an obvious propriety in a fulfilment of its undertak- 
ings by the government, and in its forbearance to enforce a for- 
feiture founded on no delinquency in those who would be 
affected thereby ; and there is nothing in the act of Congress 
or in any judicial constitution thereof requiring or indicating 
an opposite conclusion. Indeed, the utmost which it has been 
attempted to deduce from the statute, or from any interpreta- 
tion of the statute, is the absence of an authoritative declara- 
tion, that surveys and patents made or issued in the names 
of persons not living at the periods of their respective dates 
have not in fact been reserved and confirmed. But is not this 
deduction directly at war with the unequivocal authority of 
this court, in open cenflict with the decision of Galloway v. 
Finley, reported in 12 Peters, 264? We hold that it is. In 
order to escape from this decision, it has been argued that the 
case last mentioned ruled nothing beyond this, that Galloway, 
as the vendee of Finley, should not be permitted to avail 
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himself of information derived from his vendor, and use it 
with the view to impeach the vendor’s title, and as a means to 
obtain a better title in himself, in opposition to the title of that 
vendor. It is true that the point here stated was ruled in the 
case, but the decision was by no means limited to that single 
point. Under the pleadings and. proofs in that case, the title 
of Finley was necessarily brought into review; its character 
and the effect of the act of Congress with respect to it were 
discussed and decided upon. In that case, as in the present, it 
was contended that the statute operated upon titles merely 
irregular or defective, and did not embrace such as were void. 
In refutation of this interpretation the court proceed thus : — 
‘It is insisted that the section had reference to imperfect, and 
not to void titles. The legislature merely affirmed a principle 
not open to question, if this be the true construction. Had an 
effective patent issued, the government would not have had 
any title remaining, and a second grant would have been void 
of course. Something more undoubtedly was intended than 
the protection of defective, yet valid, surveys and patents.” 
Again the court say, — “ The death of the grantee is an extrin- 
sic fact, not impairing the equity of the claim as against the 
government. ‘The defects of all others most common in the 
military districts of Kentucky, Tennessee, and Ohio were 
where the soldier had died, and the entry, survey, and grant 
had been made in the name of the deceased. In his name the 
warrant almost uniformly issued; who the heirs were was 
usually unknown to the locator, and disregarded by the officers 
of the government when perfecting the titles. In Tennessee 
and Kentucky, provision was made at an early day that the 
heir should take by the grant; and why should we presume 
that Congress did not provide for the protection of his claim to 
the lands purporting to have been granted, when the legislation 
of the federal government was of necessity controlled in this 
respect by the experience of members coming from States 
where there were military lands? The statute is general, in- 
cluding by name all grants, not distinguishing between void 
and valid ; and the plainest rules of propriety and justice re- 
quire that the courts should not introduce an exception, the 
legislature having made none. —Congress had power in 1807 
to withhold from location any portion of the military lands, 
and, having done so in regard to the lands of C. Bradford, 
the complainant Galloway had no right to enter the same.” 
Authority so directly in point leaves little room for com- 
ment; indeed, it may be said that, mutate nomine, the case of 
Galloway v. Finley is the case of McArthur’s heirs against 
the heirs of Dun. Upon the plain and natural import of the 
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proviso in the statutes of 1807 and of 1823, upon the reason- 
ing of this court in the case of Jackson v. Clarke, 1 Peters, 628, 
but chiefly upon the very pointed authority of the case of Gal- 
loway v. Finley, we are of the opinion that the location and 
survey of the land in question in the name of James Galloway, 
and the patent issued to him for the same, as mentioned in the 
certificate of division, are null and void, as being made and 
done in contravention of the proviso to the second section of 
the act of Congress of the Ist of March, A. D. 1823, entitled, 


,_ An act extending the time for locating Virginia military land- 


warrants, and returning surveys thereon to the General Land 
Office,” and we do order this opinion to be certified to the Cir- 
cuit Court of the United States for the District of Ohio. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the District 
of Ohio, and on the point and question on which the judges of 
the said Circuit Court were opposed in opinion, and which were 
certified to this court for its opinion agreeably to the act of 
Congress in such case made and provided, and was argued by 
counsel. On consideration whereof, it is the opinion of this 
court, that the location and survey of the land in question in 
the name of James Galloway, and the patent issued to him for 
the same, as mentioned in the certificate of division, are null and 
void, as being made and done in contravention of the proviso to 
the second section of the act of Congress of the Ist of March, 
A. D. 1823, entitled, “An act extending the time for locating 
Virginia military land-warrants, and returning surveys thereon 
to the General Land Office.” Whereupon it is now here or- 
dered and decreed by this court, that it be so certified to the 
said Circuit Court. 





Timotuy L. Mace, PLAINTIFF IN ERROR, v. JARED WELLS. 


By the fifth section of the United States Bankrupt Act (5 Stat. at Large, 444), the 
surety upon a promissory note had a right to prove the demand against the maker, 
who became a bankrupt, and by the fourth section the bankrupt was discharged 
from all debts which were provable under the act. 

Therefore, where the surety paid the note to the creditor, after the discharge of the 
bankrupt, and brought suit against the bankrupt for the amount, he was not en- 
titled to recover it. 


Tuts case was brought up from the Supreme Court of Ju- 
dicature of the State of Vermont, by a writ of error issued 
under the twenty-fifth section of the Judiciary Act. 
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The following statement of facts was argued upon by the 
counsel in the court where the cause was originally tried. 





Orange County Court, December Term, 1844. 


Jarep We ts v. Timorny L. Mace anp T'rusTEEs. 
Action of Assumpsit for money paid. 
The parties agree to the following facts in this case : — That 


the plaintiff signed two notes with the defendant, of the dates 
and tenor following : — 


“$35.00. Wells River, July 9, 1840. 
‘For value received, | promise to pay Hiram Tracy, or or- 
der, thirty-five dollars, in four months, with interest annually. 
Timotny L. Mace, 
Jarep WELLs.” 


157.48. Wells River, August 14, 1840. 

* For value received, we jointly and sever rally promise to pay 

Hutchins & Buchanan, or order, one hundred and fifty-seven 

dollars and forty-eight cents, in one year, with interest annu- 

ally. Timorny L. Mace, 
Jarep WELLSs.”’ 

Said first note was paid by said Wells to said Tracy on the 
12th day of July, A. D. 1841. Said note was given for the 
sole and proper debt of said Mace, and Wells signed only as 
surety; and the whole was a mere matter of accommodation 
on the part of Wells. 

Said second note was given also for the proper debt of said 
Mace, and was his to pay. Wells was only surety for said 
Mace, although the note was “jointly and severally,” and had 
uo interest or part in the debt. Said note was paid by said 
Wells on the 6th day of March, A. D. 1844, being, at that date, 
the sum of one hundred and ninety-four dollars and eleven 
cents. Said Wells has kept both said notes since they were so 
taken up by him, and they are now in his custody. 

That after their signing of said last note, and before the pay- 
ment of the same, but subsequent to the payment of the first 
by said Wells, said Mace duly obtained a discharge of his debts 
as a bankrupt, in pursuance of the provisions of the act of Con- 
gress passed August 19th, 1841, commonly called the “ bank- 
rupt law.” Said Mace’s certificate is dated March 22d, 1843, 
a copy of which is annexed, and made a part of the case. 

It is agreed the court shall give the same effect to said dis- 
charge as if the same were specially pleaded. 

Now, if the court shall be of the opinion that the plaintiff is 
entitled to recover on the foregoing facts, judgment is to be ren- 
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dered for him to recover of the defendant the amount of said 
notes, or either of them, as the court shall adjudge, and his 
cost; if for both notes, the sum of $248.93; if for the small 
note, $45.12; if for the large note, only $203.81; if for 
neither, then defendant to recover his cost. 
A. Unverwoop, Defendant’s Attorney. 
J. W. D. Parker, Plaintiff’s Attorney. 


At December term, 1844, on the foregoing case stated, the 
court rendered judgment for the plaintiff to recover of the de- 
fendant $203.81 damages, and his costs. The defendant ex- 
cepted to the opinion, and the case was carried to the Supreme 
Court of Judicature, where the judgment of the court below 
was affirmed. 

A writ of error, issued under the twenty-fifth section of the 
Judiciary Act, brought the case up to this court. 


Mr. Collamer, for the plaintiff in error. . 


As Wells, the plaintiff below, did not pay the last note until 
after the bankruptcy, and as it did not, until paid by him, be- 
come a debt in his favor, the court held that it was not dis- 
charged by the previous bankruptcy of Mace, the defendant 
below. Mace claimed that, by a right construction of the 
United States statute of bankruptcy, he, by his discharge, was 
entitled to the privilege and exemption from this debt ; and the 
construction of that statute being thus drawn in question, and 
the decision being against this privilege and exemption, the 
case comes clearly within the jurisdiction of this court, by vir- 
tue of the twenty-fifth section of the Judiciary Act. 

I. The plaintiff in error insists, that a discharge in bank- 
ruptey released from all debts and other engagements which 
are provable under the act. (Bankrupt Law, sec. 4; 5 Stat- 
utes at Large, 444.) The claim of Wells at the time Mace 
became bankrupt and was discharged was a note outstanding 
in the hands of a creditor, overdue, signed by Wells as surety 
for Mace ; and even -if it were regarded as to Wells a contin- 
gent claim, still it was provable under the act. Our statute is 
much more general and extensive than the English statute on 
this point. All those cases particularly provided for in sections 
51, 52, 53, 54, 55 of the 6th Geo. 4, c. 16, are included in 
our statute generally by name, as debts due at a future day, 
annuitants, bottomry and respondentia bonds, policies of insur- 
ance, sureties, indorsers, and bail. But it is insisted that the 
remainder of our statute, as to contingent claims, is much more 
extensive and comprehensive than the remaining 56th section 


of the English law. By the words of that law, and by the 








id 
is 
ill 
or 


'Y. 


he 
e- 


ne 
Ww 


he 


ng 
in- 


on 
ns 


LY 
r- 
he 
re 
on 
he 





JANUARY TERM, 1849. ' 275 


Mace v. Wells. 








decisions of their courts, no contingent claim can be proved 
under the commission, unless it be at the time of the bankrupt- 
cy an existing debt, payable on a contingency ; not such a claim 
as was to become a debt on acontingency. (6 Geo. 4, c. 16, 
§ 56; Law v. Burghart, 42 Com. Law Rep. 313.) Our statute 
includes all ‘ uncertain and contingent demands.”’ 

Il. Even if our statute be construed as of the same extent 
as the English, and no broader, still this was and would be a 
provable claim. It was an existing debt actually due, and 
might have been presented and proved against Mace by the 
creditor ; and whatever can be proved by the creditor may be 
by the surety, and he cannot permit it to lay unpaid and un- 
proved until after the discharge, and then by payment revive 
it in his own favor. Jackson v. Magee, 3 Adol. & Ell. 47; 43 
Com. Law Rep. 625; Westcott v. Hodges, 6 Barn. & Ald. 12. 

I{I. Indeed, the case is within the very words of our statute. 
It gives the power of proving claims to sureties. Now, who is 
a surety? -It is he who is holden for another. It cannot mean 
him who has already actually paid a debt, for then he has 
ceased to be a surety, and has become a creditor; and so the 
court below regarded this defendant in error, for they declined 
giving him judgment for the note which he had, as surety, paid 
before bankruptcy. 

It would be an extraordinary construction of this statute, 
which discharges the bankrupt from his creditors, and expressly 
reserves the claim of the creditor against the joint debtor and 
surety, to hold, that, when enforced against such surety, the 
debt is revived against the bankrupt. Little, indeed, would its 
relief be to the great body of merchants and business men, on 
most of whose paper are other names than their own. 


Mr. Justice McLEAN delivered the opinion of the court. 


This case is brought before the court by a writ of error to 
the Supreme Court of the State of Vermont, under the twenty- 
fifth section of the Judiciary Act of 1789. 

Wells, as the surety of Mace, became bound in two joint and 
several notes, both of which were due before the passage of the 
bankrupt law, in August, 1841. In July, 1841, Wells paid one 
of these notes. Mace was discharged, under the bankrupt law, 
on the 22d of March, 1843. In March, 1844, Wells paid the 
other note, and then sued Mace for the recovery of the money 
on both notes. The facts being submitted to the county 
court, judgment was entered for the plaintiff for the amount 
of the note last paid; which judgment was affirmed by the 
Supreme Court of the State. 

The fourth section of the bankrupt law provides that a “ dis- 
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charge and certificate, when duly granted, shall in all courts 
of justice be deemed a full and complete discharge of all debts, 
contracts, and other engagements of such bankrupt which are 
provable under this act,” We. 

By the fifth section of the act, it is provided that “all credi- 
tors whose debts are not due and payable until a future day, all 
annuitants, holders of bottomry and respondentia bonds, hold- 
ers of policies of imsurance, sureties, indorsers, bail, or other 
persons having uncertain or contingent demands against such 
bankrupt, shall be permitted to come in and prove such debts 
or claims under this act, and shall have a right, when their 
debts and claims become absolute, to have the same allowed 
them,”’ &c. 

Wells, as surety, was within this section, and might have 
proved his demand against the bankrupt. He had not paid the 
last note, but he was liable to pay it, as surety, and that gave 
him a right to prove the claim under the fifth section. And 
the fourth section declares, that from all such demands the 
bankrupt shall be discharged. ‘This is the whole case. It 
seems to be clear of doubt. The judgment of the State court 
is reversed. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord of the Supreme Court of Judicature of the State of Ver- 
mont, and was argued by counsel. On consideration whereof, 
it is now here ordered and adjudged by this court, that the 
judgment of the said Supreme Court of Vermont in this cause 
be and the same is hereby reversed, with costs, and that this 
cause be and the same is hereby remanded to the said Supreme 
Court of Vermont, for further proceedings to be had therein in 
conformity to the opinion of this court. 





Wit. S. Boptey anp Tuomas E. Rossrns, APPELLANTS, v. WIL- 
L1AM M. GoopricH. 


The Commercial and Railroad Bank of Vicksburg assigned all its property to 
trustees. reciting that “ the embarrassed situation of the bank and the present ina- 
bility of its debtors to meet their liabilities, and by consequence that the bank was 
unable to pay its debts promptly, rendered it proper that a general assignment 
should be made for the benefit of its creditors and completion of the railroad” ; 
it therefore assigned all its property, real, personal, and mixed, to trustees, with 
authority to sell the effects assigned, to collect all debts due to the institution, to 
complete the railroad, for which purpose they were authorized to borrow a sum 
not exceeding $ 250,000, to allow claims against the bank of a certain description, 
and out of the proceeds collected first to pay the principal and interest of the above 
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loan ; after the completion of the said road, dividends were to be made pro rata 
amongst the creditors of the bank who had filed their claims, should there not be 
a suflicient amount to pay all the claims; the trustees to receive eight thousand 
dollars each per annum for their services. 

This deed was fraudulent and void as to all creditors of the bank who did not be- 
come parties to it by filing their claims. 


Tis was an appeal from the Circuit Court of the United 
States for the District of Louisiana. 

The facts of the case are sufficiently set forth in the opinion 
of the court. 

[t was argued by Mr. Samuel C. Reid, jr., and Messrs. 
Stockton and Steele, in a printed argument, for the defendant 
in error, no counsel appearing for the appellants. 


Mr. Justice McLEAN delivered the opinion of the court. 

This is an appeal from the decree of the Circuit Court of 
the United States for the District of Louisiana. 

The complainants represent that they and William Frazer 
are the legal owners of a tract of land in East Ouachita land 
district, contaiuing four thousand one hundred and twenty-six 
acres, as the assignees of the president, directors, and company 
of the Commercial and Railroad Bank of Vicksburg, a bank- 
ing and railroad imstitution, duly ieorporated, in the State 
of Mississippi. And they charge the defendant with setting 
wp aclaim to the land by a purchase made by him at sheriff's 
sale. And they pray that the defendant may be decreed to re- 
lease to them his title. 

The defendant denics, in his answer, that the complainants 
have either the equitable or legal title to the above land by 
virtue of the above assignment, on the ground, among others. 
that the president and directors of the bank and railroad com- 
pany had no power to assign the property of the bank, and 
thereby change the trust committed to them. And the de- 
fendant alleges that he purchased the land for a valuable con- 
sideration, bond fide, at sheriff's sale, and that the proceedings 
of such sale were regular and according to law. 

The deed of assigument, under which the complainants 
claim, is dated February 13th, 1840. As a reason for the as- 
sigument, the deed states “the embarrassed situation of the 
president, directors, and company of the Commercial and Rail- 
road Bank, and the present inability of its debtors to meet 
their liabilities, and by consequence that the bank was unable 
to pay its debts promptly ”; and they come to the conclusion. 
‘that an assignment of the property, debts, and effects of the 
said corporation should at once be made for the benefit of its 
creditors, as will most effectually promote the interest of the 
creditors of the institution, and protect its debtors from loss 
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and sacrifice ; and at the same time furnish means to finish and 
complete the railroad immediately, and to protect and secure 
to the stockholders of the road the franchise granted by the 
charter.” 

And the president, directors, and company of the bank, in 
consideration of the premises, &c., ‘granted, bargained, scld, 
assigned, and transferred, and set over, &c., to William Fra- 
zer, Thomas EK. Robbins, and William S. Bodley, and to the 
survivor of them, and to their heirs, executors, administrators, 
and assigns, &c., all the property, real, personal, and mixed, 
which, either in law or equity, belongs to the bank and its 
branches, wherever such property shall be found.” 

And the assignees were authorized to sell the effects as- 
signed, to collect all debts due the institution, to complete the 
railroad, for which purpose they were authorized to borrow 
a sum not exceeding two hundred and fifty thousand dollars, 
to allow claims against the bank of a certain description, &c., 
and out of the proceeds collected first to pay the principal and 
interest of the above loan. After the completion of the rail- 
road, dividends were to be made pro rata among the creditors 
of the bank who had filed their claims, should there not be a 
sufficient amount to pay all the claims. The trustees were to 
receive “out of the proeceds, as a full compensation for their 
labor, trouble, and responsibility in the premises, at the rate of 
eight thousand dollars each per annum.” 

It appears from the deed of assignment, that the creditors of 
the bank were designed to be parties to it on filing their 
claims, &e. But the creditor who obtained the judgment on 
which the property was sold never became a party to the deed. 
The loan authorized was effected, but no dividend has ever 
been made among the creditors. 

Upon its face this deed shows an intention by the bank to 
postpone its creditors, use the effects of the bank for the com- 
pletion of the railroad, pay the trustees enormous salaries, and 
make no dividend among the creditors of the bank until these 
objects were accomplished. This was proposed to be done 
with the consent of creditors, and if that consent had been 
given, there could be no objection to the arrangement. The 
motive avowed, to complete the railroad, the greater part of 
which had been made, and by which an income would be se- 
cured for the benefit of the creditors and stockholders of the 
bank, would have been legal, and perhaps wise, had the creditors 
consented. But the plaintiff in the judgment under which the 
property claimed by the plaintiffs was sold did not consent: 
consequently he was not bound by the deed of assignment. 
It was frandulent as against him and all other creditors of the 
bank who did not become parties to the deed. 
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This view is so clearly sustained on general principles, that 
it is unnecessary to cousider the other questions raised in the 
case. The Supreme Court of Mississippi in the case of Arthur 
v. The Bank, 9 Smedes & Marshall, 394, held this deed to 
be fraudulent against creditors; and also the Supreme Court 
of Louisiana, in Fellows v. The Commercial and Railroad 
Bank of Vicksburg, 6 Rob. 246. 'The judgment of the Cir- 
cuit Court is affirmed, with costs. 


Order. 

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the Dis- 
trict of Louisiana, and was argued by counsel. On considera- 
tion whereof, it is now here ordered and decreed by this court, 
that the decree of the said Circuit Court in this cause be and 
the same is hereby aflirmed, with costs. 





Wittiam Crawrorp and Davin Fives, PLAINTIFFS IN ERROR, t. 
Tue Brancnu Bank oF ALABAMA aT MOBILE. 


A statute of the State of Alabama, directing that promissory notes given to the 
cashier of a bank may be sued and collected in the name of the bank, is a law 
which affects the remedy only, and, although passed after the note was executed, 
does not impair the obligation of the contract. 

Besides, the record does not show that the question of the consistency of the statute 
with the Constitution of the United States was raised in the State court; and 
therefore a writ of error issued under the twenty-fifth section of the Judiciary Act 
must be dismissed on motion. 


Tis was a writ of error sued out under the twenty-fifth 
section of the Judiciary Act, and directed to the Supreme Court 
of Alabama. 

In May, 1841, the following promissory note was executed : — 


“$3,817.50. 

“Two hundred and fifteen days after date, we jointly and 
severally promise to pay to B. Gayle, cashier, or order, three 
thousand eight hundred and seventeen ;° dollars, negotiable 
and payable at the Branch of the Bank of the State of Alabama, 
at Mobile, for value received, this 31st day of May, 1841. 

“ Wittiam CRAWFORD, 
Davip FiLes, 
R. G. Gorpon.” 


On the 4th of December, 1841, the legislature passed an act, 
from which the following is an extract: — “ All notes, bills, 
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bonds, or other evidences of debt, held by the State Bank or 
branch banks, payable to the cashier or to the person who has 
filled the oflice of cashier of said bank or branch banks, may 
be sued and collected in the name of the several banks, in the 
same manner as if they had been made payable directly to 
said bank or branch banks by which the paper has been taken 
or discounted.” “No notice, writ, declaration, or judgment 
which has been issued, filed, or rendered on such papers, shal! 
be abated, set aside, or reversed, on account of the want of as- 
signment, transfer, or indorsement of said papers by the offi- 
cer or person acting as cashier to whom it was so made pay- 
able. But the legal title to such paper for all purposes of col- 
lection shall be deemed to have been in said bank or branch 
bank by whom the paper was discounted.”” See Clay’s Digest, 
p. 112, $$ 47, 48. 

In May, 1844, judgment was entered up upon the above 
note in a summary manner, upon motion and thirty days’ no- 
tice, according to the law of that State. A jury was sworn 
who assessed the damages at $ 4,537.20. 

The defendants took the following bill of exceptions, viz. : — 


“Upon the trial of this cause, the plaintiff produced the origi- 
nal papers hereto attached, marked A, being the notice, the 
certificates and returns, the note. and protest, and moved for 
judgment without further proof of the same. The defendants 
objected to the court taking cognizance of the case or allowing 
judgment, which was overruled and judgment entered; to 
which the defendants object, and pray the court to sign and 
seal this bill, which is done. 

“ Samvet Cuapman, Judge. [sear.|” 


Upon this bill of exceptions the case was carried to the 
Supreme Court of the State of Alabama, and the following 
errors assigned. 


Assignment of F'rrors. 


And the said William Crawford comes, when, &c., and says, 
that there is error in the record and proceedings of the court 
below, in this, to wit: — 

1. That it appears from the record and the note upon which 
the suit is founded, and which is made a part of it by the bill 
of exceptions, that the said promissory note was made payable 
to B. Gayle, cashier, and that the said note has not been as- 
signed to the said branch bank, nor was it alleged or proved, 
as the judgment entry shows, that the said note was made or 
given to the said branch bank by the name of B. Gayle, nor 
that B. Gayle acted as the agent of the said bank in taking 
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said note ; and that it doth not appear, from the record, that 
the said branch bank has any interest in the said note. 

2. That there is error in this, that it was not proved to the 
court below that Jacob J. Marsh, who returned the notice exe- 
cuted, styling himself agent for the said branch bank, nor that 
his handwriting was proved ; but, on the contrary, it is stated 
in the bill of exceptions that there was no proof to that effect. 

Wituram Crawrorp, for himself. 








$e 





The Supreme Court of Alabama affirmed the judgment of 
the court below, and a writ of error brought the case up to this 
court. 


Mr. Inge moved to dismiss the case for want of jurisdiction. 
After stating the case, he argued that no question was shown 
by the record to have been raised in the Supreme Court of 
Alabama, which could give this court jurisdiction. The valid- 
ity of the statute did not appear to have been drawn in ques- 
tion on account of its Incompatibility with the Constitution of 
the United States; and if it had been, it must appear that it 
only affected the remedy, without at all impairing the obliga- 
tion of the contract. 











Mr. Crawford filed a printed argument, in order to show 
that the validity of the statute must necessarily have been 
passed upon by the Supreme Court of Alabama, and that the 
statute changed altogether the terms of the contract. The 
plaintiffs in error had made a contract with one person, and by 
virtue of the statute they were declared to have made this con- 
tract with another person, namely, the bank. The passage of 
the act by the State of Alabama, and its application in favor of a 
bank owned by it, are admissions by those interested, and in fact 
by the plaintiffs below in this cause, under another name, that 
the contract was not with the Bank of the State of Alabama, 
but with B. Gayle. 





Mr. Justice McLEAN delivered the opinion of the court. 


A summary mode of proceeding, authorized by its charter, 
was instituted by the Branch Bank of Alabama, in the Circuit 
Court of the State, against the defendants below, on a promis- 
sory note for three thousand eight hundred and seventeen 
dollars fifty cents, dated 31st May, 1841, payable to B. Gayle, 
cashier, or order, two hundred and fifteen days after date. 

A jury being called and sworn, found a verdict for the plain- 
uffs, on which judgment was entered. On the trial the de- 
fendant excepted to the opinion of the court, admitting as evi- 
dence the note, protest, &c. <A writ of error being prosecuted 
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to the Supreme Court of Alabama, the judgment of the Circuit 
Court was affirmed. 

In the Supreme Court the following assignment of errors was 
made : — 

‘1. That it appears from the record and the note upon 
which the suit is founded, and which is made a part of it by 
the bill of exceptions, that the said promissory note was made 
payable to B. Gayle, cashier, and that the said note has not 
been assigned to the said branch bank, nor was it alleged or 
proved, as the judgment entry shows, that the said note was 
made or given to the said branch bank by the name of B. 
Gayle, nor that B. Gayle acted as the agent of the said bank in 
taking said note ; and that it doth not appear, from the record, 
that the said branch bank has any interest in the said note. 

“2. That there is error in this, that it was not proved to the 
court below that Jacob J. Marsh, who returned the notice exe- 
cuted, styling himself agent for the said branch bank, nor that 
his handwriting was proved; but, on the contrary, it is stated 
in the bill of exceptions that there was no proof to that effect.” 

A motion is made to dismiss this cause for want of jurisdic- 
tion, and on looking into the record it is clear there is no 
ground on which this court can revise the judgment of the Su- 
preme Court of Alabama. No question was made under the 
twenty-fifth section of the Judiciary Act of 1789; nor does it 
appear that any law of Alabama, which impaired the obliga- 
tion of the contract, influenced the judgment of the Supreme 
Court. 

The note was made payable to B. Gayle, cashier. And this 
designation as cashier was not made, it is presumed, as matter 
of description, but to show that the note was given to the 
agent of the bank, and for its use. A law was passed in Ala- 
bama authorizing suits to be brought on such notes in the name 
of the bank; and it is contended that this law impairs the ob- 
ligation of the contract, especially as regards contracts made 
prior to its passage. 

The law is strictly remedial. It in no respect affects the ob- 
ligation. of the contract. Neither the manner nor the time of 
payment is changed. The bank, being the holder of the note, 
and having the beneficial interest in it, is authorized by the 
statute to sue in its own name. This is nothing more than 
carrying out the contract according to its original intendment. 
The cause is dismissed. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord of the Supreme Court of the State of Alabama, and on the 
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motion of Mr. Inge, of counsel for the defendants in error, to 
dismiss this writ of error for the want of jurisdiction. On con- 
sideration whereof, it is now here ordered and adjudged by 
this court, that this cause be and the same is hereby dismissed. 
for the want of jurisdiction. 








GeorcGe Smit, PLAINTIFF IN ERROR, v. WiLLIAM TurNER, HEALTE- 
CoMMISSIONER OF THE Port oF New York. 


James Norris, PLAINTIFF IN ERROR, v. THE City or Boston. 


Statutes of the States of New York and Massachusetts, imposing taxes upon alien 
passengers arriving in the ports of those States, declared to be contrary to the 
Constitution and laws of the United States, and therefore null and void. 

Inasmuch as there was no opinion of the court, as a court, the reporter refers the 
reader to the opinions of the judges for an explanation of the statutes and the 
points in which they conflicted with the Constitution and laws of the United 
States. 


Tuese were kindred cases, and were argued together. They 
were both brought up to thiscourt by writs of error issued un- 
der the twenty-fifth section of the Judiciary Act; the case of 
Smith v. Turner being brought from the Court for the Trial of 
Impeachments and Correction of Errors of the State of New 
York, and the case of Norris v. The City of Boston from the 
Supreme Judicial Court of Massachusetts. ‘The opinions of 
the justices of this court connect the two cases so closely, 
that the same course will be pursued in reporting them which 
was adopted in the License Cases. Many of the arguments 
of counsel relate indiscriminately to both. A statement of 
each case will, therefore, be made separately, and the argu- 
ments and opinions be placed in their appropriate class, as far 
as practicable. 


Smiru v. TurRNER. 


In the first volume of the Revised Statutes of New York, 
pages 445, 446, title 4, will be found the law of the State 
whose constitutionality was brought into question in this case. 
The law relates to the marine hospital, then established upon 
Staten Island, and under the superintendence of a physician 
and certain commissioners of health. 

The seventh section provides, that “ the health-commissioner 
shall demand and be entitled to receive, and in case of neglect 
or refusal to pay shall sue for and recover, in his name of office, 
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the following sums from the master of every vessel that shall 
arrive in the port of New York, viz. :— 

“1. From the master of every vessel from a foreign port, for 
himself and each cabin passenger, one dollar and fifty cents; 
for each steerage passenger, mate, sailor, or mariner, one dollar. 

“2. From the master of each coasting-vessel, for each per- 
son on board, twenty-five cents; but no coasting-vessel from 
the States of New Jersey, Connecticut, and Rhode Island shall 
pay for more than one voyage in each month, computing from 
the first voyage in each year.” 

The eighth section provides that the money so received shall 
be denominated “hospital moneys.” And the ninth section 
gives “each master paying hospital moneys a right to demand 
and recover from each person the sum paid on his account.” 
The tenth section declares any master who shall fail to make 
the above payments within twenty-four hours after the arrival 
of his vessel in the port shall forfeit the sum of one hundred 
dollars. By the eleventh section, the commissioners of health 
are required to account annually to the Comptroller of the State 
for all moneys received by them for the use of the marine hos- 
pital ; “and if such moneys shall in any one year exceed the sum 
necessary to defray the expenses of their trust, including their 
own salaries, and exclusive of such expenses as are to be borne 
and paid as a part of the contingent charges of the city of New 
York, they shall pay over such surplus to the treasurer of the 
Society for the Reformation of Juvenile Delinquents in the city 
of New York, for the use of the society.” 

Smith was master of the British ship Henry Bliss, which ar- 
rived at New York in June, 1841, and landed two hundred and 
ninety-five steerage passengers. Turner, the health-commis- 
sioner, brought an action against him for the sum of $295. 
To this the following demurrer was filed, viz. : — 

“And the said George Smith, defendant in this suit, by M. 
R. Zabriskie, his attorney, comes and defends the wrong and 
injury, when, &c., and says that the said declaration, and the 
matters therein contained, in manner and form as the same are 
above stated and set forth, are not sufficient in law for the said 
plaintiff to have or maintain his aforesaid action thereof against 
the said defendant, and that the said defendant is not bound by 
law to answer the same ; for that the statute of this State, in 
said declaration referred to, in pursuance of which the said 
plaintiff claims to be entitled to demand and receive from the 
said defendant the sum of money in said declaration named, is 
contrary to the Constitution of the United States, and void, 
and this he is ready to verify.” 

The plaintiff joined in demurrer, and the Supreme Court 
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of Judicature of the People of the State of New York over- 
culed the demurrer, and gave judgment for the plaintiff, on the 
28th of September, 1842. The cause was carried, by writ of 
error, to the Court for the Trial of Impeachments and Cor- 
rection of Errors, which affirmed the judgment of the court 
below in October, 1843. A writ of error, issued under the 
twenty-fifth section of the Judiciary Act, brought the case up 
to this court. 


Norris v. Crry or Boston. 


Norris was an inhabitant of St. John’s, in the Province of 
New Brunswick and kingdom of Great Britain. He was the 
master of a vessel, and arrived in the port of Boston in June, 
1837, in command of a schooner belonging to the port of St. 
John’s, having on board nineteen alien passengers. Prior to 
landing, he was compelled, by virtue of a law of Massachusetts 
which is set forth in the special verdict of the jury, to pay the 
sum of two dollars for each passenger to the city of Boston. 

At the October term, 1837, of the Court of Common Pleas, 
Norris brought a suit against the city of Boston, to recover this 
money, and was nonsuited. The cause was carried up to the 
Supreme Judicial Court, where it was tried in November, 1842. 

The jury found a special verdict as follows : — 

“'The jury find, that at a session of the legislature of the 
Commonwealth of Massachusetts, holden at the city of Boston, 
on the 20th of April, 1837, the following law was passed and 
enacted, to wit, ‘ An act relating to alien passengers.’ 

‘** Sec. Ist. When any vessel shall arrive at any port or har- 
dour within this State, from any port or place without the same, 
with alien passengers on board, the officer or officers whom thx 
mayor and aldermen of the city, or the selectmen of the town, 
where it is proposed to land such passengers, are hereby au- 
thorized and required to appoint, shall go on board such vessels 
and examine into the condition of said passengers. 

“*Sec. 2d. If, on such examination, there shall be found 
among said passengers any lunatic, idiot, maimed, aged, or in- 
iirm person, incompetent, in the opinion of the officer so exam- 
ining, to maintain themselves, or who have been paupers in 
any other country, no such alien passenger shall be permitted 
io land until the master, owner, consignee, or agent of such 
vessel shall have given to such city or town a bond in the sum 
of one thousand dollars, with good and sufficient security, that 
no such Junatic or indigent passenger shall become a city, 
town, or State charge within ten years from the date of saic 
bond. 
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*¢ Sec. 3d. No alien passenger, other than those spoken of in 
the preceding section, shall be permitted to land until the mas- 
ter, owner, consignee, or agent of such vessel shall pay to the 
regularly appointed boarding officer the sum of two dollars for 
each passenger so landing ; and the money so collected shall be 
paid into the treasury of the city or town, to be appropriated 
as the city or town may direct for the support of foreign 
paupers. 

«Sec. 4th. The officer or officers required in the first section 
of this act to be appointed by the mayor and aldermen, or the 
selectmen, respectively, shall, from time to time, notify the 
pilots of the port of said city or town of the place or places 
where the said examination is made, and the said _ pilots shall 
be required to anchor all such vessels at the place so appointed, 
and require said vessels there to remain till such examination 
shall be made; and any pilot who shall refuse or neglect to 
perform the duty imposed upon him by this section, or who 
shall through negligence or design permit any alien passengers 
to land before such examination shall be had, shall forfeit to 
the city or town a sum not less than fifty nor more than two 
thousand dollars. 

“Sec. 5th. The provisions of this act shall not apply to any 
vessel coming on shore in distress, or to any alien passengers 
taken from any wreck when life is in danger. 

“*Sec. 6th. The twenty-seventh section of the forty-sixth 
chapter of the Revised Statutes is hereby repealed, and the 
twenty-eighth and twenty-ninth sections of the said chapter 
shall relate to the provisions of this act in the same manner as 
they now relate to the section hereby repealed. 

*¢ Sec. 7th. This act shall take effect from and after the pas- 
sage of the same, April 20th, 1837.’ 

“And the jury further find, that the twenty-eighth and 
twenty-ninth sections, above referred to, are in the words fol- 
lowing, to wit: — 

“*Sec. 28th. If any master or commanding officer of any 
vessel shall land, or permit to be landed, any alien passengers, 
contrary to the provisions of the preceding section, the master 
or commanding officer of such vessel, and the owner or con- 
signee thereof, shall forfeit the sum of two hundred dollars for 
every alien passenger so landed ; provided always, that the pro- 
visions aforesaid shall not be construed to extend to seamen 
sent from foreign places by consuls or vice-consuls of the Unit- 
ed States. 

“ «Sec. 29th. If any master or commanding officer of any 
vessel shall land any alien passenger at any place within this 
State other than that to which such vessel shall be destined, 
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with intention to avoid the requirements aforesaid, such master 
or commanding officer shall forfeit the sum of one hundred 
dollars for every alien passenger so landed.’ 

“And the jury further find, that the plaintiff in the above 
action is an inhabitant of St. John’s, in the Province of New 
Brunswick and kingdom of Great Britain; that he arrived in 
the port of Boston on or about the twenty-sixth day of June, 
A. D. 1837, in command of a certain schooner, called the 
Union Jack, of and belonging to said port of St. John’s; 
there was on board said schooner at the time of her arrival in 
said port of Boston, nineteen persons, Who were passengers in 
said Union Jack, aliens to each and every of the States of the 
United States, but none of them were lunatics, idiots, maimed, 
aged, or infirm. 

“That prior to the landing of said passengers the sum of two 
dollars for each and every passenger was demanded of the 
plaintiff by Calvin Bailey, in the name of the city of Boston, 
and said sum, amounting to thirty-eight dollars, was paid by 
the plaintiff to said Bailey, for permission to land said alien 
passengers in said Boston ; said sum being paid by the plain- 
tiff under a protest that the exacting the same was illegal. 

“That said Calvin Bailey was the regularly appointed board- 
ing officer for said city of Boston, chosen by the City Council 
(consisting of the mayor and aldermen) in pursuance of said 
act, entitled ‘An act relating to alien passengers’; that as 
such, said Bailey demanded and received said sum of thirty- 
eight dollars. 

‘But whether upon the aforesaid facts the defendant did 
promise, the jury are ignorant. 

“Tf the court shall be of opinion that the aforesaid facts are 
sufficient to sustain the plaintiff’s claim, then the jury find 
that the defendant did promise, in manner and form as the 
plaintiff hath alleged, and assess damages in the sum of thirty- 
eight dollars. 

“But if the court are of opinion that the aforesaid facts are 
not sufficient to sustain the plaintiff's claim, then the jury find 
that the defendant did not promise in manner and form as the 
plaintiff hath alleged.” 

Upon this special verdict the court gave judgment for the 
defendant, from which judgment a writ of error brought the 
case up to this court. 


The case of Smith v. Turner was argued at December term, 
1845, by Mr. Webster and Mr. D. B. Ogden, for the plain- 
tiff in error, and by Mr. Willis Hall and Mr. John Van Bu- 
ren, for the defendant in error; at December term, 1847, by 
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the same counsel upon each side ; and at December term, 1848, 
by Mr. John Van Buren, for the defendant in error. 

The case of Norris v. The City of Boston was argued at De- 
cember term, 1846, by Mr. Webster and Mr. Choate, for the 
plaintiff in error, and by Mr. Davis, for the defendant in error ; 
at December term, 1847, by Mr. Choate, for the plaintiff in er- 
ror; and at December term, 1848, by Mr. Webster and Mr. J. 
Prescott Hall, for the plaintitf in error, and by Mr. Davis and 
Mr. Ashmun, for the defendant in error. 

It is impossible to report all these arguments. If it were 
done, these cases alone would require a volume. The Reporter 
selects such sketches of the arguments as have been kindly fur- 
nished to him by the counsel themselves, and omits those for 
which he would have to rely upon his own notes. 

The arguments reported are those of Mr. D. B. Ogden and 
Mr. J. Prescott Hall, for the plaintiff in error, and Mr. Davis, 
Mr. Willis Hall, and Mr. Van Buren, for the defendant in 
error. Mr. Ogden argued the New York, and Mr. J. Prescott 
Hall the Boston case. On the other side, the New York case 
was argued by Mr. Willis Hall and Mr. Van Buren, and the 
Boston case by Mr. Davis. Although the arguments are 
placed in the usual order, namely, one for the plaintiff in the 
first place, then those for the defendant in error, and then a 
concluding argument for the plaintiff in error, yet it is certain 
that some of these counsel never heard the arguments to 
which, from this collocation, they might be supposed to reply, 
arising from the different terms at which the arguments were 
made. The Reporter has observed the order of time in ar- 
ranging them as he has done. He knows that some injustice 
is done to the counsel, but it is impossible to avoid it. 

The points stated upon both sides were as follows, viz. : — 





Norris v. City oF Boston. 


On the part of the plaintiff in error it will be contended : — 

1. That the act in question is a regulation of commerce of 
the strictest and most important class, and that Congress pos- 
sesses the exclusive power of making such a regulation. 

And hereunder will be cited 11 Pet. 102; 4 Wash. C. C. 
379; 3 How. 212; 14 Pet. 541; 4 Met. 285; 2 Pet. 245; 9 
Wheat. 1; 12 Wheat. 436; Federalist, No. 42; 3 Cow. 473; 
1 Kent, 5th ed. ; 2 Story’s Com. on Const. 506 ; 15 Pet. 506; 
3 N. H. 499. 

2. That the act is an impost or duty on imports, and so ex- 
pressly prohibited by the Constitution, or is in fraud of that 
prohibition. 
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And hereunder will be cited 4 Met. 285; 12 Wheat. 436; 
Dig. Lib. 1, tit. 3, De Leg. et Senat. Cons. § 29 ; 3 Cow. 738 ; 
14 Pet. 570. 

3. That it is repugnant to the actual regulations and legally 
manifested will of Congress. 9 Wheat. 210; 4 Met. 295; 11 
Pet. 137; 12 Wheat. 446; 5 Wheat. 22; 6 Pet. 515; 15 Pet. 
509; 14 Pet. 576; Laws U.S. 1799, c. 128, § 46; 1 Story’s 
Laws, 612, 1819, c. 170; 3 Story’s Laws, 1722, Laws of 
Naturalization, 1802, c. 28; 1816, c. 32; 1824, c. 186. 

D. WesstTeER, 
R. Cuoate, 
For Plaintiff in error. 








Smith v. TuRNER. 


The points on behalf of the defendant in error were thus 
stated by Mr. Willis Hall and Mr. Van Buren : — 

[. This case involves precisely the same question that was 
submitted to this court in the ease of the City of New York 
v. Miln, 11 Peters, 102, which, after two discussions, was de- 
cided, on full consideration, in favor of the State power. 

Il. The Constitution of the United States is a specific grant 
of certain enumerated powers, made to the Union by existing 
State sovereignties, coupled with prohibitions upon the States 
if a given power is not granted to the Union or prohibited t 
the States, it is a demonstration that it belongs to the States, 

Ill. ‘he quarantine laws of the State of New York have 
been sanctioned and adopted by Congress, and frequeutly ad- 
verted to by this court with approbation. 

[V. The quarantine charges are merely a common law toll. 
granted by the State to the Board of Health of the city of New 
York, in the exercise of an undoubted right, which the State 
has never, directly or indirectly, given up or abandoned. 

V. An historical examination of the earlier laws of the State 
will authorize the three following conclusions, to wit : — 

1. The people of the State of New York have acted in good 
faith. They have not, under color of quarantine or health Jaws, 
attempted to regulate commerce. They have had no objeet in 
view but protection from infectious diseases. 

2. The people of the State of New York, when they adopted 
the Federal Constitution, did not understand it as depriving 
them of this right. They did not suppose their harbours were 
to be taken from them, but only that they were to allow the 
Union to use them for purposes of war and commerce. Had 
they understood it as now claimed, there is no hazard in say- 
ing it never would have been adopted. 

3. The construction of the Federal Constitution on this 
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point contended for by “the defendant in error is contempo- 
raneous with its formation, and has been continued without 
objection for half a century. 

The rule in Stewart's case therefore applies, ‘that a con- 
temporary exposition of the Constitution of the United States, 
adopted in practice, and acquiesced in for a number of years, 
fixes the meaning of it, and the court will not control it.” 

VI. If the law in question is deemed to be in the nature of 
an inspection law, it lays no ‘duty on imports or exports,” and 
therefore comes not within the prohibitions or provisions of the 
tenth section of the first article, or in any manner within the 
cognizance of the Federal Constitution. 

But if, on the other hand, the court think the tenth section 
applicable to this law, then the section itself prescribes the only 
redress. 

VII. It is not a regulation of commerce, because not so in- 
tended in fact nor by presumption of law; all the physical 
instruments or agents on which a regulation of commerce can 
act are merely means, and as such common to the States, un- 
less expressly prohibited to them. 

VIII. It is not “an impost or duty upon imports,” because 
passengers voluntarily immigrating into the country by sea or 
land can in no sense be called “ imports.” 

[X. The law in question, so far from being an infringement 
of Federal power, is exclusively within the State power. The 
end is the health of the city of New York, and of those who 
enter it, which is an object not committed to Congress. The 
means, a tax upon passengers equally removed from Federal 
jurisdiction. 


Mr. D. B. Ogden, for the plaintiff in error. 


This is a second argument in this case, which has been or- 
dered by the court, it must be presumed, in consequence of a 
difference of opinion upon the case among the members of the 
court by wnom the former argument was heard. 

This admonishes me, that, however confident I may hereto- 
fore have felt that the judgment of the Court for the Correc- 
tion of Errors in New York ought to be reversed, there must 
be great and serious doubts upon the subject. I therefore en- 
ter upon this second argument with a confidence certainly 
much lessened, but with a hope of success by no means ex- 
tinguished. 

By the Constitution of the United States, the people of the 
United States have vested certain powers in Congress, and the 
people of the several States have vested in their respective 
State legislatures other powers. 
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It is to be expected, that, in this complex system, composed 
of two governments, difliculties will arise as to the true line of 
distinction between the powers of the one government and the 
other. 

To ascertain and point out with precision where that line is, 
and to say, both to the general and to the State governments, 
thus far shalt thou go and no farther, is the high and exalted 
duty of this honorable court. It is a duty imposed upon it by 
the people of the United States, who have declared in their 
Constitution that the judicial power of the government shall 
extend to all cases in law or equity arising under the Constitu- 
tion. No court ever held so exalted a station. It represents 
the sovereignty of the people of a great nation. Its decrees 
are the decrees of the people, and it is intended to secure to the 
people the benefits of their Constitution by keeping within their 
proper constitutional bounds all the other departments of both 
the general and State governments. 

You are now called upon by the plaintiff in error in this 
case to examine and decide upon the constitutionality and 
validity of a law passed by one of the State legislatures. I 
feel and acknowledge, not only the importance, but the great 
delicacy, of the question before me. 

I know, to use the language of the late chief justice in the 
great case of Fletcher v. Peck, that ‘this court will not de- 
clare a law of a State to be unconstitutional, unless the opposi- 
tion between the Constitution and the law be clear and plain.” 
The duty of deciding upon the constitutionality of this law, 
you must perform. You will decide it cautiously, not rashly, 
—with great care and deliberation, but at the same time with 
that fearlessness which the people of the United States, and my 
clients, who consider their constitutional rights violated by this 
law, have a right to expect at your hands. 

Before I proceed to the argument of the particular points 
which arise in this case, | hope I may be pardoned in making 
one or two preliminary remarks. They are made with perfect 
respect for the court, and for every member of it; and they 
are made because, in my humble opinion, they ought never to 
be lost sight of by the court when considering a constitutional 
question. 

In all our courts the judges are bound to decide according to 
the law of the land; not according to what they think the law 
ought to be, but according to the manner in which they find 
it settled by adjudged cases. The judges are bound by the 
most solemn obligations to decide according to the law as they 
find it. In cases where, perhaps, it was originally a question 
of great doubt what the law was, but it has now been ren- 
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dered certain by a variety of judicial decisions, no judge would, 
in ordinary cases, although he might think the law should 
have been settled otherwise, feel himself at liberty to decide 
contrary to a series of adjudged cases upon the subject, but 
would feel himself bound to yield his opinion to the authority 
of such cases. 

This court have always, in ordinary cases between man and 
man, adhered to this rule. 

If this were not so, it will at once be perceived that the law 
would remain for ever unsettled, which would be one of the 
greatest misfortunes in a community like ours, who are gov- 
erned by fixed laws, and not by the whims and caprices of 
judges, or of any other set of men. Lord Mansfield, in deliver- 
ing one of his opinions, said that it was not so much matter 
what the law in the case was, as that it should be settled and 
known. 

Now if, in questions originally doubtful, the good of the 
community requires that they should be considered as settled 
by adjudged cases, and what was doubtful before should be 
considered so no longer, [ ask the court whether adjudged cases 
upon points of doubtful construction of the Constitution are 
not peculiarly within the good sense and principle of the rule ? 
If, in ordinary questions, it is the interest of the public that 
there should be an end of litigation as to what the law is, is it 
not emphatically the interest of the public that their great or- 
ganic law should be fixed and settled ? — that, in points upon 
which the construction of the Constitution is doubtful, (and 
it could only be when that construction is doubtful that the 
case could come before this court,) the construction given by 
adjudged cases should be adhered to ? 

If in ordinary cases between man and man it is important 
that the law should be settled, it seems to me that it is infi- 
nitely more important to the community that the construction 
of the Constitution should be settled. It is all-important to 
every citizen of the United States that he should know what 
his constitutional rights and duties are. This, in many cases, 
ean only be learned by the decisions of this court. And if 
those decisions are to be changed with every change of judges, 
what are our constitutional rights worth? To-day they are 
one thing, to-morrow another. 

Instead of being fixed and stable, they change with the 
opinions of every new judge, they become unstable as the 
wind, and our boasted constitutional rights may be said no 
longer to depend upon law, but we hold them according to the 
whims and caprice of the judges who may happen to be on 
the bench of this court. 








Qa 


os 


Lo | 








JANUARY TERM, 1849. 293 








Passenger Cases.—Argument of Mr. Ogden. 





I press this point no further. I repeat it, the observations 
which I have made upon it are submitted most respectfully to 
the court. I hope [ have not pressed them in an offensive man- 
ner. I certainly mean not to do so. I feel their importance to 
my clients and to the people at large, and [ hope the court will 
excuse any undue earnestness in my manner. 

My clients feel that their constitutional rights, as settled by 
former adjudications of this court, have been violated by the 
law of New York, and they claim the benefit of the construc- 
tion of the Constitution as settled by those former adjudica- 
tions. 

There is one other point to which I wish to call the atten- 
tion of the court prior to entering upon the argument of the 
case. The rights of the State governments were urged with 
great vehemence by the counsel for the defendant in error 
upon the former argument. And in every argument which I 
have ever heard in this court, in which the validity of State 
laws came in question, the same argument has been urged, and 
pressed with equal vehemence. I have views upon this sub- 
ject which I wish brietly to submit to the consideration of the 
court. 

We talk a great deal of the sovereignty of the United States 
and of the sovereignty of the several States. I hold that the 
only sovereignty in this country is in the people. From them, 
humanly speaking, proceed all the powers possessed by those 
who govern them. I know and acknowledge no other sov- 
ereign than the people. Whatever powers the general govern- 
ment possess are given to them by the people. Whatever 
powers the State governments possess are given by the people 
in the several States. The whole sovereignty of the country 
being in the people, they have the right to parcel it out, and 
to place it in the hands of such agents as they, in their wisdom, 
think proper. 

The people of the United States, and the people of every 
State in the Union, having, by their conventions, adopted the 
Constitution of the United States, and thus become parties to 
it, have given and vested certain powers in the government of 
the United States; and in the strongest terms have declared 
that all those powers are to be exercised independent of all au- 
thority of the local State governments, because they have made 
it incumbent upon the members of the several State legislatures 
to take an oath to support this Constitution, thus making the 
government of the United States, and intending to make it, 
supreme so far as the powers vested in it are granted by the 
people. 

I apprehend, therefore, that the questions arising under this 
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Constitution are, and must be, decided by the Constitution it- 
self, without reference to State rights or to State legislation, or 
to State constitutions. This Constitution, as far as it goes, is 
paramount to them all. 

This Constitution is a most solemn instrument, to which all 
the people of the United States are parties. In construing it, 
we must look at its words. Where they are plain, and their 
meaning certain, there can be no doubt that in construing it 
we must give the words their full effect. The great object is 
to find out and ascertain the intent and meaning of the people 
in adopting the Constitution, and where the words express that 
meaning clearly, there can be no room for cavil or doubt. 

Where the words used are such as may bear two construc- 
tions, and it is a matter of doubt what construction they ought 
to receive, thei we must resort to other means of construing it. 
We must examine, first, the reasons and objects for which the 
Constitution was formed and adopted, and take care that in 
giving a construction to it we do not thwart the object and in- 
tention of those who framed and adopted it. 

In order to assist us in ascertaining what was the intention 
of any particular clause of the Constitution, we may refer to 
the proceedings of the convention by whom it was formed, and 
we may there discover what was their intention when they 
inserted the clause under consideration. And we may refer to 
early and contemporaneous constructions given to it by those 
who were called upon to act under it, because the persons who 
lived and acted at the time the Constitution was formed are 
more likely to know what was its intention than we are at this 
day; and it is upon this principle that contemporaneous con- 
structions of any law are always resorted to, and deemed of 
great weight. 

There is one other observation upon this point which [I deem 
worthy of consideration upon this subject of State rights. The 
argument resorted to upon the other side is, and always has 
been, that tne State governments were in existence anterior to 
the formation of the Federal government, that the State gov- 
ernments were perfectly free and independent governments, and 
that the Constitution of the United States is one of limited 
powers, and that all the powers not expressly given to it, and 
not expressly taken away from the State governments, remain 
in the State governments. Let us examine this argument a 
little. 

It is true that, when the government of the United States 
was first organized under the Constitu@fen, there were existing 
in the Union thirteen separate independent States, all having 
constitutions formed and established, or recognized, by the peo- 
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ple. ‘These governments were organized by the people in the 
several States with such powers as the people chose to give 
them, but with no other powers. When the national govern- 
ment was formed, the powers of the State governments were, 
to a certain extent, taken away, and vested in the national 
government. 

Since the establishment of the present government of the 
United States, the people, in many of the States, have done 
away with their old constitutions, and adopted new ones. 
This is the case in Massachusetts, Connecticut, New York, 
New Jersey, Pennsylvania, Maryland, and Virginia. Whether 
it be so in any other of the old States I am not sure. In 
Maine and Vermont in the East, and in all the new States 
in the West and Southwest, the State governments came into 
existence subsequent to the formation of the Constitution of 
the United States. And it is worthy of remark, that, in every 
one of these new constitutions, without, as | believe, a single 
exception, there is a provision that the members of the State 
legislatures and the judicial and executive officers shall take 
an oath to support the Constitution of the United States. 

What is the meaning and effect of this provision? Does it 
not amount to a declaration by the people to the bodies consti- 
tuted by the Constitution, — Remember, while we have given 
you certain powers, we apprise you that we have already given 
powers to the general government, and you hold the powers 
now given to you upon condition that you support the Consti- 
tution of the United States, and you shall take an oath to do 
so, before you shall exercise any of the powers with which we 
have intrusted you?) This amounts to an acknowledgment of 
the supremacy of the government of the United States, and of 
the Constitution of the United States, so far as, by a fair con- 
struction of it, it goes. And what that construction is, this court 
are to decide. And, in my view of the Constitution, it is idle 
to talk of an invasion of State rights as a reason for not giving 
a fair and just construction to it. 

The very thing the people intended when they adopted the 
Constitution of the United States was, that it should be the 
supreme law of the land, and that this court should have the 
power of construing it in all doubtful cases. 

One of the wisest things ever said by Mr. Madison will be 
found in his account of the proceedings of the convention who 
formed the Constitution, at page 923, Vol. IL, of the Madison 
Papers, where he says, “ There was less danger of encroachment 
from the general government than from the State governments, 
and that the mischiefs from encroachments would be less fatal 
if made by the former than if made by the latter.” And in page 
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924 he says, “Guards were more necessary against encroach- 
ments of the State governments on the general government, 
than of the latter on the former.” 

Having made these preliminary observations, which I think 
the case called for, and which I hope the court will not think 
out of place, I propose now to argue the case presented to the 
court by this record for its consideration. I shall confine my 
remarks entirely to the case from New York. I have purposely 
kept myself in total ignorance as to the facts and points in the 
Boston case. I have no concern in that case, and kept myself, 
therefore, ignorant upon the subject of it, lest in the course of 
my argument I might be led to say something in relation toa 
case with which I have no business to interfere. 

Before entering upon the argument, it is necessary that the 
court should distinctly understand the points in controversy be- 
tween us. 

The action in the State court, the judgment in which this 
court are now asked to review, was an action of debt brought 
by the plaintiff, the health-officer of the city of New York, 
against the defendant below, in order to recover the sum of one 
dollar for each steerage passenger brought by the defendant, the 
master of a British ship, which arrived in New York with two 
hundred and ninety-five steerage passengers, brought on board 
the said ship from Liverpool, in England, to the port of New 
York. The plaintiff below claimed to be entitled to recover 
this amount from the defendant, upon the ground that he was 
entitled to recover it under and by virtue of an act of the leg- 
islature of the State of New York. 

To this declaration the defendant filed a demurrer, alleging 
as a cause of demurrer that the statute of New York under 
which the plaintiff made his claim was void, it having been 
passed in violation of the Constitution of the United States. 

The plaintiff joined in demurrer, and the only question there- 
fore raised by the pleadings was the validity of the statute of 
New York on which the action was founded. 

The action was commenced in the Supreme Court of the 
State. Upon the argument of the demurrer, the court sustained 
the validity of the law, and gave judgment for the plaintiff. 
The defendant below brought his writ of error, and carried the 
case up to the Court for the Correction of Errors in New York, 
the highest court in that State. The Court of Errors affirmed 
the judgment of the Supreme Court, and the case is now 
brought by writ of error to this court, under the provisions of 
the Judiciary Act of 1789. 

The single question, therefore, presented to the court by this 
record is, whether the statute of the legislature of New York 
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upon which the act is founded is an unconstitutional and in- 
valid law, or whether it is a constitutional and valid law. 

In order to decide this question, we must first understand 
what the law is. It will be found in the first volume of the 
Revised Statutes, 2d ed., p. 436. 

“Sec. 7. The health-commissioner shall demand and be en- 
titled to receive, and in case of neglect or refusal to pay shall 
sue for and recover, in his name of office, the following sums 
from the master of every vessel that shall arrive in the port 
of New York, viz. :— 

“1. From the master of every vessel from a foreign port, 
for himself and each cabin passenger, one dollar and fifty cents ; 
for each steerage passenger, mate, sailor, or mariner, one dollar. 

“2. From the master of each coasting-vessel, for each person 
on board, twenty-five cents; but no coasting-vessel from the 
States of New Jersey, Connecticut, and Rhode Island shall pay 
for more than one voyage in each month, computing from the 
first voyage in each year. 

“Sec. 8. The moneys so received shall be denominated hos- 
pital moneys, and shall be appropriated to the use of the marine 
hospital, deducting a commission of two and one half per cent. 
for collection. 

“Sec. 9. Each master paying hospital moneys shall be en- 
titled to demand and recover from each person for whom they 
shall be paid the sum paid on his account. 

“Sec. 10. Every master of a coasting-vessel shall pay to the 
health-commissioner, at his office, in the city of New York, 
within twenty-four hours after the arrival of his vessel in the 
port, such hospital moneys as shall then be demandable from 
him ; and every master, for each omission of such duty, shall for- 
ieit the sum of one hundred dollars.” 

3y the thirteenth section it is made the duty of the commis- 
sioners of health to account annually to the Comptroller of the 
State for all moneys received for the use of the marine hospital ; 
and if such moneys shall, in any one year, exceed the sum 
necessary to defray the expenses of their trust, including their 
own salaries, and exclusive of such expenses as are to be borne 
and paid as part of the contingent charges of the city of New 
York, they shall pay over the surplus to the treasurer of the 
Society for the Reformation of Juvenile Delinquents in the city 
of New York, for the use of the said society. 

It is by a subsequent section declared, that there shall be paid 
to the Society for the Reformation of Juvenile Delinquents the 
sum of eight thousand dollars. 

By referring to the same book, 1 Revised Statutes, 2d ed., 
417, it will be found that the board of health in the city of 
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New York consists, besides the mayor of the city, of the 
health-officer, the resident physician, and the health-commis- 
sioner. 

The health-officer is to reside at the quarantine ground, to 
board and examine any vessel arriving, &c., and to have the 
charge of the hospital at the quarantine ground. 

The resident physician and the health-commissioner are to 
reside in the city, and shall meet daily at the office of the board 
of health in the city during certain portions of the year. And 
they are to receive an annual salary of one thousand dollars 
each, to be paid out of the moneys appropriated for the use of 
the marine hospital. 

In page 425, section 43, all passengers placed under quaran- 
tine, who shall be unable to maintain themselves, shall be pro- 
vided for by the master of the vessel in which they shall have 
arrived. 

These laws, then, impose a tax upon all passengers arriving 
at the port of New York. Have the legislature of New York 
the constitutional power to impose such a tax? It is a tax, not 
only upon foreign passengers, but a tax upon every citizen of 
the United States arriving coastwise at that port. But we 
have in this case to deal only with that part of the act im- 
posing a tax upon foreigners arriving in a foreign ship from 
a foreign port. 

The principal ground upon which the validity of the law is 
attempted to be supported is, that it is a part of the quarantine 
system which it is essential for the safety and health of the city 
of New York that the legislature of that State should have the 
power of establishing, which power they never intended to part 
with when they adopted the Constitution of the United States. 

Let us stop here and examine into the strength of this argu- 
ment, which is the very corner-stone upon which the whole 
fabric of this statute is attempted to be reared and sustained. 

That every community has a right to provide for its own 
safety is readily admitted. Salus populi est suprema lex, isa 
maxim always true in all nations, and is acted upon by all 
civilized, as well as all uncivilized, nations. I admit it in its 
fullest force. The quarantine laws of New York are upon 
this principle to be justified and maintained. 

A brief reference to a part of their history may not be with- 
out its use in this case. 

The Constitution having given to Congress power to regu- 
late the commerce of the country with foreign nations and 
between the several States, under that power Congress have 
passed laws in relation to ships and vessels of the United 
States, as the means by which commerce is carried on, and 
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therefore within their power as having the power to regulate 
commerce; and these regulations have made it incumbent 
on vessels arriving at the different ports of the United States 
to make entries at the custom-house within a given time, 
with a manifest of their cargoes, &c., and make provision that 
the cargoes shall be entered by the importers within a given 
time. 

It was found that some of the provisions of the quarantine 
laws of New York interfered with these provisions of the court 
of the United States. These laws compel vessels to come to 
anchor at the quarantine ground, in certain cases to land their 
cargoes there, and contain several other provisions of this kind. 
It was stated by one of the learned counsel, that a correspond- 
ence upon the subject of these laws, after repeated visitations 
of the yellow-fever, took place between John Jay, the then gov- 
ernor of New York, and the President of the United States, 
upon the subject of these laws, which correspondence produced 
the act of Congress to which I shall presently draw the atten- 
tion of the court. 

It is certainly not necessary for me to say that John Jay 
was, not only one of the purest and best men this country has 
produced, but one of the best lawyers in the country, well 
acquainted with the Constitution, and familiar with all its pro- 
visions. He, together with Mr. Madison and General Hamil- 
ton, wrote the Federalist, a book well known to this court, 
and he was the first chief justice of this court. 

Now, from the statement of the counsel, Mr. Jay was so 
strongly convinced that the exclusive power of regulating com- 
merce was vested in Congress, that he believed that several of 
the provisions of the quarantine Jaw interfered with the power 
of Congress, and that, although it was deemed by him and the 
legislature of the State that those provisions were essential 
parts of the quarantine laws, yet, in order to give them valid- 
ity, an act of Congress was necessary. Hence his correspond- 
ence with the President, and hence the act of Congress to 
which I will now draw your attention. 

It will be recollected as an historical fact, that, in the spring 
of 1794, Mr. Jay was sent as minister to England, for the pur- 
pose of endeavouring to make an amicable settlement of our 
Ufferences with England, which then threatened an immediate 
‘ar between the two countries. Mr. Jay’s treaty was made in 
November, 1794; he returned to the United States in the 
sjring of 1795, and was elected governor of New York during 
his absence. 

The yellow-fever had first made its appearance, and raged 
With great violence, in Philadelphia, in 1793. In 1795, in the 
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summer, it broke out in New York, and raged there with con- 
siderable violence. It was no doubt immediately after this 
fever had subsided that the attention of the governor and leg- 
islature of New York was called to the quarantine laws, and 
thus, no doubt, the correspondence of which the counsel has 
spoken took place between Governor Jay and the President. 
And we find in 1 Story’s Laws of the U. S. 432, an act passed 
on May 27th, 1796, entitled “An act relative to quarantine,” 
which authorizes the President to direct the revenue-officers, 
and the oflicers commanding forts and revenue-cutters, to aid 
in the execution of the quarantine and health laws of the 
States, in such manner as may appear to him necessary. This 
was a short law, consisting of one short sentence, in substance 
as I have stated it. 

In February, 1799, — in less than three years afterwards, and 
after the yellow-fever had again made its appearance and raged 
with great violence in New York in 1798,— Congress passed 
another law on the subject, (Ibid. 564,) which declares, that 
“the quarantines and other restraints which shall be required 
and established by the health-laws of any State, or pursuant 
thereto, respecting any vessels arriving in or bound to any port 
or district thereof, whether from a foreign port or place or from 
another district in the United States, shall be duly observed by 
the collectors and all other officers of the revenue of the United 
States. 

“ And the Secretary of the Treasury is authorized, in respect 
to vessels which shall be subject to quarantine, to prolong the 
terms limited for the entry of the same, and the report and entry 
of their cargoes, and to vary or dispense with any other regu- 
lations applicable to such reports. 

‘Provided, that nothing herein shall enable any State to 
collect a duty of tonnage or import without the consent of 
Congress.” 

The other sections of the act relate to the manner in which 
cargoes are to be landed, &c. 

Now this law shows, that, notwithstanding the great principle 
that every community has a right to provide for the safety of 
its people, by preventing the introduction of contagious and 
infectious diseases, yet, in the opinion both of Governor Jay 
and of Congress, so exclusive is the power of Congress ‘© 
regulate commerce, that its aid and consent are necessary in 
order to give validity to the quarantine laws of the different 
States. And so cautious were Congress in giving their aid aad 
consent, that they made an express condition in the proviso, 
‘that nothing herein shall enable any State to collect a dyity 
of tonnage or import without the consent of Congress.” 
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And if I shall hereafter succeed in proving that this tax 
upon passengers is an import duty, then it is not only prohibit- 
ed by the Constitution, but by this act of Congress. 

Having given this brief history of the introduction of the 
system of quarantine, [ shall now proceed to inquire whether 
the law, the validity of which is now called in question, is a 
quarantine law, 

1 would here, however, premise, that in this argument the 
quarantine systems, such as they were, which were established 
by the legislatures of the different States prior to the organi- 
zation of the general government, can have no bearing upon the 
question now under our consideration, because anterior to that 
time there can be no doubt that the several State legislatures 
had a constitutional power to make such regulations upon the 
subject as they thought proper. Since the organization of the 
Federal government, the quarantine laws of the State are en- 
foreed by the consent of Congress in the acts to which I have 
already referred, subject, however, to the conditions imposed 
by these acts; and so far as the condition upon which the 
assent of Congress was given has been violated, the laws are 
void. 

But the question which I now propose to discuss is whether 
the law, the validity of which is called in question, can be 
considered as a part of the quarantine system of the port of 
New York. 

I understand the principle of these laws to be this. The 
State has the right, and it is imposed upon it as a most solemn 
duty, to provide for the safety of its citizens by preventing, 
as far as human means can prevent it, the introduction among 
them of contagious and infectious diseases. 

This I understand to be the object and the end of all quar- 
antine laws. In order to do this, the authorities of the State 
have the right to prevent the introduction into the city of New 
York of all persons laboring under an infectious or contagious 
disease. They have the right to prevent the landing of any 
merchandise or other thing which is deemed calculated to pro- 
duce infection and disease. They have the right to prevent 
any ship or vessel, which is likely to have the seeds of con- 
tagion or infection on board of her, from coming to the city 
until properly cleansed. Having these rights, they must ne- 
cessarily have all the rights and powers which are essential to 
their due exercise. They have, therefore, the right to board 
and examine every ship or vessel arriving at the port, for the 
purpose of ascertaining the state of health of the persons on 
board. They have the right to examine into the cause, as to 
its nature and state and condition. They have the right to 
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examine into the state of the ship, and to have her properly 
cleansed, and they have a right to detain any ship or vessel at 
the quarantine ground for a length of time sufficient for all 
these purposes. All these rights are acknowledged and readily 
admitted to belong to every State in the Union. The ex- 
penses attending such examinations and searches may perhaps 
be considered in the light of port charges, and may therefore 
be properly chargeable to the ship or vessel. No complaint is 
made upon that subject. They are by the law charged upon 
the ship. 

Now what has the passenger-tax to do with all this? Is it 
in any way necessary that this tax should be laid upon pas- 
sengers? What is its declared object? It is to establish and 
support a marine hospital, to pay the salaries of a physician and 
his assistant, who reside in the city of New York, and to sup- 
port a society for the reformation of juvenile delinquents or 
convicts. . 

Take the most favorable view of the case, and it is moneys 
raised, not to enable the authorities of New York to prevent 
the introduction of disease into that city, but to pay the ex- 
penses attending the exercise of the power of the State to 
protect its citizens from the consequences of disease already in 
the city. It isa tax to save the State the expense of protect- 
ing its citizens from disease within the city, and it is nota 
means of preventing the introduction of disease. It is a tax 
upon passengers for the benefit of the State of New York, and 
so the legislature of that State evidently consider it, by ap- 
propriating it to objects totally unconnected with the system 
of quarantine. 

By an act of the legislature of New York, 2 Rev. Stat. 430, 
it will be found that the sums to be levied by the former law 
upon the master, mate, and seamen are no longer to be col- 
lected by the health-commissioner, but by the trustees of the 
seaman’s fund, &c. And by section fifty-four, page 439, it is 
declared that the eight thousand dollars appropriated by the 
former act in aid of the Society for the Reformation of Juve- 
nile Delinquents in the city of New York shall continue to be 
paid by the health-commissioner out of the moneys collected 
from passengers ; but if the amount collected from passengers 
should be insufficient (after paying all the expenses of the 
quarantine establishment at Staten Island) to meet the eight 
thousand dollars more appropriated from the hospital funds for 
the support of the Society for the Reformation of Juvenile 
Delinquents in the city of New York, then the balance to 
make up the eight thousand dollars shall be appropriated an- 
nually from the State treasury. 
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This act is eV ridence of two things : — 

ist. That the passeuger-tax is no part of the quarantine sys- 
tem, but is resorted to as a means of paying the expelises at- 
tending its execution. 

2d. That the tunds are applied to the relief of the State 
treasury. 

I have thus stated the reasons why the imposition of this tax 
cannot be considered as any part of the quarantine laws, and 
by declaring it to be unconstitutional this court will not in the 
least interfere with the quarantine laws of the States. This 
law imposes a tax; it is treated as a tax levied upon passen- 
gers throughout the whole law; and the only question in the 
ease is, Whether the Jegislature of the State of New York can, 
in consistency with the provisions of the Constitution of the 
United States, impose and collect such a tax, and it is to this 
question that my argument will be applied. 

Similar provisions, it is said, are made in several of the 
States. Ido not stop to examime into the provisions of the 
different State laws upon the subject, for this plain reason: — 
the more State laws that have been passed upon this subject, 
the greater the necessity there is of this court’s interference. 
If the State legislatures hi ive the power to impose a tax upon 
passengers, the amount of that tax must be fixed at such a 
rate as the different legislatures in their wisdom may think 
proper to fix it at. Hence the court will perceive that the tax 
upon a passenger arriving in the United States may differ, and 
in all probability will differ, in amount in each State having a 
seaport, and thus destroy that uniformity of taxation upon 
persons arriving here which nothing but an act of Congress 
ean establish, and which the interest of the country requires. 

The question now to be discussed is, whether the legislature 
of the State of New York have a constitutional power to im- 
pose a tax upon foreigners arriving at the port of New York 
from a foreign port. 

By the Constitution of the United States the people of the 
United States intended, instead of the old Confederation, to 
form a national government. However we may differ in our 
opinions as to the power of the general government upon some 
subjects relating to our internal affairs, | think all must admit, 
that, in regard to all our relations as a nation with other na- 
tions, or the subjects or citizens of other nations, the whole 
power of the country is placed by the people in the hands of 
the general government. Power is given to Congress to regu- 
late commerce with foreign nations, to collect imposts and du- 
ties, to declare war and to make peace, to raise and support an 
army or navy. Power is given to the national government 
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to make treaties, &c., with foreign nations; in short, to man- 
age all matters which may arise between this nation and any 
other. This is the spirit of the whole Constitution ; it was one 
of the causes, if not the principal cause, of its formation and 
adoption. 

Now, what shall be the intercourse between the United 
States and a foreign nation, and between our citizens and their 
citizens or subjects, and upon what terms that intercourse 
shall be carried on, are clearly national questions, and as such 
must be decided upon by the national government. The 
States can have no possible constitutional power in any man- 
ner to interfere with it. 

It can be no answer to this to say, that, until Congress pass 
some regulations upon the subject, the States may make their 
own regulations upon it; because this is a national question. 
It is a subject which the States have no right to touch or in- 
terfere with in any manner. It is a subject upon whieh the 
people have intrusted them with no power. 

If I am right in this, it seems to me to follow, that whether 
foreigners upon their arrival in the United States shall or shall 
not be compelled to pay a tax, befere they will be permitted to 
put their feet ashore in this land of liberty, is a question which 
belongs exclusively to the general or national government. If 
this be a correct view of the case, then it follows that, in pass- 
ing the law the validity of which we are now discussing. the 
legislature of New York have exceeded their powers and au- 
thority, and have improperly trenched upon the powers of the 
national government, and their act is therefore void. 

Let us pursue this point a little further. 

If the legislature of the State of New York have the right 
to impose a tax upon foreigners arriving at the ports of New 
York, then the amount of the tax is necessarily wholly within 
their power and discretion. They may impose a tax of one 
dollar upon each passenger, or a tax of one thousand dollars. 
It will thus be plainly perceived that they may totally pro- 
hibit the impertation of foreigners into the ports of New York, 
and thus thwart what may be considered the settled policy of 
the general government upon this subject. 

Again, Congress have passed several laws in relation to pas- 
sengers. They have, it is true, imposed no import duty upon 
their arrival in the United States. Does not this, in effect, 
amount to a declaration on the part of Congress that they shall 
pay no such duty? Is it competent for a State legislature to 
say, If Congress do not impose a duty upon passengers, they 
have not legislated on the subject, — we will therefore impose 
such a duty? 
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“According to this argument, if Congress think no duty should 
be paid upon foreign passengers arriving in the United States, 
yet they must impose some duty, or the State legislatures may 
impose such a duty as they in their discretion think proper. 

Thus far my argument upon this point is that the whole 
subject of the admission of foreigners into the United States, 
and the terms upon which they shall be admitted, belongs, and 
must belong, exclusively to the national government. 

I proceed now to take another view of the case. 

The law of New York imposes a tax. It imposes a tax 
upon persons brought or imported into the United States. Is 
not that an impost : 

The Constitution, in express terms, prohibits the State from 
passing any law imposing duties or imposts on imports without 
the consent of Congress. ‘The precise words of this section 
of the Constitution are worth attending to upon this point: — 
“No State shall, without the consent of Congress, lay any im- 
posts or duties on imports or exports,” &c. 

Not upon goods or merchandise imported, but upon imports, 
— upon any and every thing imported or brought into the coun- 
try. And the words include men, as well as merchandise. 
That the meaning of the word imports includes men as well 
as things cannot, it seems to me, be denied. In common 
parlance, we say, when a new manufacture is established, in 
which we have had no experience, we must import our work- 
men from Europe, where they have experience in these mat- 
ters. When we speak of the great perfection which any par- 
ticular manufacture may have arrived at in a short time, we 
say the workmen were imported from Europe. 

But another clause in the Constitution throws great light 
upon this subject: —‘“ The migration or importation of such 
persons as any of the States now existing shall think proper 
to admit shall not be prohibited by Congress prior to the year 
1808, but a tax or duty may be imposed on such importation 
not exceeding ten dollars for each person.” 

[ propose detaining the court for a short time by making a 
few observations upon this clause of the Constitution. It is a 
limitation upon the powers of Congress. Now, a limitation of 
a power admits the existence of the power limited. Congress, 
then, had by the Constitution, by the admission contained in 
this clause of it, power to prohibit the migration or importa- 
tion of any persons other than citizens of the United States 
into the country, and they had the power, by the like admis- 
sion, to impose a tax or duty upon such importation. If Con- 
gress had such power, whence did they derive it?) What part 


of the Constitution gave it to them? 
26 * 
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They had power to collect ‘and lay duties upon, imports. 
They had power to regulate commerce with foreign nations, 
and they had ail the powers necessarily belonging to a gen- 
eral national government, as it regards foreigners. 

As the limitations in that clause of the Constitution were 
imposed but for a limited time, and as that time has long since 
expired, Congress now possess all the powers which the Con- 
stitution gave them, subject no longer to the limitations con- 
tained in this ¢ lause, which has expired by its own limitation. 

Congress have, therefore, now the power, — 

1. To prohibit migration of foreigners altogether. 

2. 'To impose such an import duty upon their arrival in the 
United States as Congress in their wisdom may think proper. 

This, | presume, will not and cannot be denied. 

Now, if Congress have that power, it is derived either, — 

1. From the power to lay and collect import duties. 

2. From the power of regulating commerce with foreign 
nations. 

3. Or from its being an attribute necessarily belonging to 
the national government. 

And if Congress derive the power from any one of these 
sources, their power is necessarily exclusive of any State au- 
thority upon the subject. As to imports, I have already shown 
that the States are expressly prohibited by the Constitution 
from laying or collecting any such duties. As to the power to 
regulate commerce with foreign nations, I intend to endeavour 
to “show, in a subsequent part of my argument, that that power 
is also exclusive of the State legislatures. As to the authority 
derived from the fact, that it is an attribute of the national 
government, there can be no doubt that, in that view of the 
case, the State governments can have no concurrent power on 
the subject. 

If, therefore, Congress possess the power of levying an im- 
port duty upon persons imported or brought into the United 
States, if they have the power to prohibit the importation of 
them altogether, no State can have such power, and the law 
of the State of New York is unconstitutional and void. 

But it is said that this clause of the Constitution was only 
intended to be applicable to slaves which might be brought 
into the United States. It seems to me that this argument 
cannot avail the opposing counsel. Because, if this be so, 
then, as I have already shown that this clause was a limitation 
upon the powers of Congress, if that limitation extended only to 
slaves, then the powers of Congress, so far as they relate to free 
foreigners migrating to the United States, were left, and now 
exist, wholly unlimited, except so far as limitations may be 
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found in ‘the words of the Constitution or in the nature ‘of the 
case. 

But the convention intended, as the words of the clause evi- 
dently show, that the provision should not be confined to 
slaves. 3 Madison Papers, 1429. 

Mr. Gouverneur Morris objected, that, as the clause now 
stands, it implies that the legislature may tax freemen imported. 
Colonel Mason admitted this to be so, and said “ that it was 
necessary for the case of convicts, in order to prevent the in- 
troduction of them.” With this explanation, the clause was 
passed unanimously. 

I shall here leave this point in the case. 

I think i have shown that this tax is an impost, and that the 
State of New York has no constitutional power to lay and col- 
lect it, without the assent of Congress, and if collected, it must 
be paid into the treasury of the United States. 

But we were told upon the former argument, that no import 
duty could be laid upon white men. I have shown that such 
was not the opinion of the framers of the Constitution. But 
what is this law of New York? It imposes a tax upon every 
passenger brought or imported into the port of New York. 
Such a tax is an impost. And if it be true that no impost can 
be laid upon white men, by what authority does the State of 
New York impose such a duty upon every passenger, white or 
black, bond or free?) Because we call it a tax, not an impost; 
as if a change of the name can alter the nature of the thing. 

This law is not only an impost, but a regulation of com- 
merce ; and I propose now to inquire whether, as such, it must 
not be considered as unconstitutional and void? 

In discussing this question, it is not my intention to go into 
a lengthened and minute consideration of the several cases 
which have been heretofore decided in this court, in which the 
validity of State laws has been the subject of decisions here. 
These cases were so fully considered in the License cases 
decided at the last term, that every member of the court must 
be familiar with them.. To enter now into a labored examina- 
tion of them would, therefore, be little less than a waste of the 
tume of the court. 

“Congress have power to regulate commerce with foreign 

nations, ‘and among the seve ral. States, and with the Indian 
tribes.” 

What is the meaning of the word commerce in this clause of 
the Constitution? It becomes necessary to settle the meaning 
of the word. Chief Justice Marshall, in the case of Gibbons v. 
Ogden, 9 Wheat. 189, says, speaking of this word, — “ The 
counsel for the appellee would limit it to traffic, to buying and 
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selling, or the interchange of commodities, and do not admit 
that it comprehends navigation. This would restrict a general 
term, applicable to many objects, to one of its significations. 
Commerce undoubtedly is traffic, but it is something more ; 
it is intercourse. It describes the commercial intercourse be- 
tween nations in all its branches, and is regulated by prescrib- 
ing rules for carrying on that intercourse.” 

And in the same case, page 193, Chief Justice Marshall says, 
—‘ It has, we believe, been universally admitted, that these 
words comprehend every species of commercial intercourse be- 
tween the United States and foreign nations.” 

Commerce, then, is intercourse, and Congress have the power 
of regulating that intercourse ; and, as [ shall contend, the ex- 
clusive power of regulating the intercourse with foreign na- 
tions. ‘The Constitution draws a plain distinction between the 
commerce with foreign nations and the commerce among the 
several States. Uf there were no such distinction, the law 
would have been differently expressed; the power to regu- 
late the commerce of the United States would have included 
both. 

Why is this marked distinction made in the Constitution ? 
The regulation of the commerce with foreign nations, includ- 
ing the regulation of all our intercourse with them, may, in 
many instances, materially affect the relation between us and 
foreign nations. It may often lead to war. It may become 
the subject of treaties. All which considerations show that it 
is a national question, from which the States must be absolutely 
excluded. Not so with the power of regulating commerce 
among the States. This is a mere internal matter among our- 
selves, with which foreigners can have nothing to do. They 
can know only the one government, and can do nothing with 
the State governments. The power to regulate this internal 
commerce is vested in Congress, and they may exercise it or 
not, as they think proper; and until they do exercise it, it is 
possible that the States may have power to regulate the matter 
among themselves. Not so with foreign commerce. Foreign 
nations know nothing of the States, and can look only to the 
general government. With respect to foreign commerce, it is 
essential that the regulations should be uniform throughout the 
whole country, so that the different nations should know the 
terms upon which their commerce or intercourse with this 
country can be carried on. 

In all cases where the right of commercial regulations comes 
before this court, this distinction should never be lost sight of. 
In cases of commerce among the States, if Congress do not ex- 
ercise the powers given to them, it may be matter of doubt 
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whether the State legislatures may not make regulations of the 
commerce among themselves, and those regulations may be 
zood until Congress shall undertake to make the regulations. 
And all the cases where it has been admitted by any judge 
of this court that the States have a concurrent power to make 
such regulations of commerce will be found to be of that 
mature. The two leading cases are Gibbons v. Ogden, 9 
Wheat. 1, and Wilson v. The Black Bird Creek Co., 2 Peters, 
245. They will both be found to be cases of internal com- 
inerce among the States. 

In the case of the City of New York v. Miln, 11 Peters, 
the opinion of the court was delivered by Mr. Justice Barbour. 
He says, —‘‘ We shall not enter into any examination of the 
question whether the power to regulate commerce be or be 
not exclusive of the States, because the opinion which we have 
formed renders it winecessary ; in other words, we are of opin- 
ion that the act is not a regulation of commerce, but of police ; 
and that, being thus considered, it was passed in the exercise 
of a power which rightfully belonged to the State. — If, as 
we think, it be a regulation, not of commerce, but police, then 
it is not taken from the States.” (p. 132.) 

[n that case, the law of New York was considered as a part 
of its systém of poor laws, and was, therefore, held to be con- 
stitutional. But even in that case Judge Story dissented from 
the opinion of the court, and stated that Chief Justice Marshall 
had been of opinion, upon the former argument of the case, 
that the law of New York was unconstitutional. 

In Judge Story’s opinion, we find this paragraph (p. 161):— 
~'The result of the whole reasoning is, that whatever restrains 
or prevents the introduction or importation of passengers or 
yoods into the country, authorized and allowed by Congress, 
whether in the shape of a tax or other charge, or whether be- 
fore or after arrival in port, interferes with the exclusive right 
of Congress to regulate commerce.” 

And this is in strict conformity with the doctrine established 
in the case of Brown v. The State of Maryland, 12 Wheat. 419. 
That was also the case of an imported article from a foreign 
nation, upon which the plaintiff in error had paid a duty upon 
its importation. The State undertook, by law, to say that he 
should not sell it without a license. 

The court decided that the duty required and paid upon the 
importation of the article was a regulation of commerce, and 
that, upon paying that duty, the importer had a right to sell the 
article ; else the importation of it would be of no use to him, 
and he would have complied with the regulations of Congress 
to no purpose, if, after paying the duty, he could not sell the 
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article, which was the sole and only object of its importa- 
tion. 

The court said, that, although the imported article was with- 
in the State, yet, so long as it remained in the original package 
in which it was imported, it could not be considered as hav- 
ing become so identified with the mass of property in the State 
as to subject it to the power of taxation by the State. 

In support of the doctrine for which I am now contending, 
I beg to refer the court to the opinion of Judge Johnson in the 
case of Gibbons v. Ogden, 9 Wheat. 227, by which it will be 
found that he takes the distinction between foreign commerce 
and the commerce among the States. The court declared that 
the power to regulate is exclusive, although that was a case 
of collision between the State law and the law of Congress. 

In the case of Brown v. The State of Maryland, the decision 
of the court was substantially the same. 

I contend, then, both upon principle and upon authority, that 
the power to regulate commerce with foreign nations is vested 
in Congress exclusively ; that the States have no power to in- 
terfere with it ; that commerce means intercourse, and that pas- 
sengers are as much a part of that commerce and intercourse as 
goods or merchandise ; that no State has the power of making 
any regulations upon the subject, and most assuretlly not of 
laying and collecting an import duty upon passengers imported 
or brought into the United States. 1 Tucker’s Black., Appen- 
dix, page 150; 3 Madison Papers, 1585. 

Before I leave this point of the case, I would call the atten- 
tion of the court to the opinion of our State legislature upon 
this subject, —an opinion entitled to some little weight in this 
case. (Mr. Ogden here read the resolution passed by the 
legislature of the State of New York, in February, 1847.) 

In the opinion, then, of the legislature of New York, pas- 
sengers are a part of the commerce of the country, which 
Congress have the power to regulate, and the regulation of it 
belongs to Congress by virtue of the Constitution, and the 
State legislature cannot legislate on the subject. This, it 
seems to me, is the plain language of this resolution. Now, I 
think taxing passengers has something to do with regulating 
the commerce and intercourse between the United States and 
foreign nations, and in the language of the legislature in this 
resolution, that regulation “belongs, by virtue of the Constitu- 
tion, to Congress.”’ 

The case of pilots has frequently been referred to as a regu- 
lation of commerce, and therefore within the powers given to 
Congress ; and in these cases the power of Congress has never 
been held to be exclusive, but State laws are constantly passed 
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on that subject, and their validity has never been questioned. 
I propose to make a few observations upon this subject. 

The only power which Congress can possess over pilots must 
be derived from the power given to them to regulate commerce. 
There is no express power given as to the regulation of pilots. 
And unless the regulation of pilots can be considered as a regu- 
lation of commerce, it is not within the constitutional power of 
Congress. 

And it may be well doubted whether the regulation of pilots 
can be considered as a regulation of commerce. Pilots are 
rather a necessary aid to the successful carrying on of commerce 
than a regulation of commerce itself. 

A power to regulate commerce would hardly confer the 
power of regulating ship-carpenters, and yet they are essential 
to create the very means, and the only means, by which com- 
merce can be carried on. Pilots are, it seems to me, rather to 
be considered as belonging to the port arrangements, such as 
the places where ships trom different places may be anchored, 
as to the wharfage, &c., all of which are now considered as 
regulations of commerce, although the commerce of the country 
may be, and often is, materially affected by them. 

The regulations of commerce should be uniform throughout 
the whole country. This never can be the case in the regula- 
tion of pilots. Ditferent skill and experience are required at dif- 
ferent ports. 'The distance which the pilot must conduct ves- 
sels is different at different ports; the dangers to be avoided 
are more'numerous and greater at some ports than others. The 
charges of pilotage must, therefore, be greater at some ports 
than at others. No uniform regulations can, therefore, be made 
upon the subject. The whole spirit of the Constitution is, that 
the commercial regulations of Congress should be uniform 
throughout the whole country; and as it is impossible that the 
regulations of pilots should be so, it affords a strong argument 
to prove that their regulation never was intended to be given 
to Congress. 

Again, the regulation of pilots can hardly be considered as a 
regulation of foreign commerce; it is a mere local matter, con- 
fined to particular ports and harbours, and may, therefore, be 
considered as a subject upon which the States may legislate, 
and their laws be valid, until they come in conflict with the 
laws of Congress. 

And this seems to have been the understanding of Congress. 
At their first session under the Constitution, in August, 1789, 
in “An act for the establishment and support of light-houses, 
beacons, buoys, and public piers,’ we find a section declaring 
that all “ pilots in the bays, inlets, rivers, harbours, and ports 
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of the United States shall continue to be regulated in conform- 
ity with the existing laws of the States respectively wherein 
such pilots may be, or with such laws as the States may re- 
spectively hereafter enact for the purpose, until further legisla- 
tive provision shall be made by Congress.” 

The words of this section are peculiar. Congress make no 
regulations as to pilots, but leave them as they were regulated 
by the States. They are to continue subject to the regula- 
tion of State laws then existing, and such State laws as may 
hereafter be enacted by the States, until further provision 
shall be made by Congress ;— seeming to act upon the prin- 
ciple that the State laws would be valid until interfered with 
by Congress. 

The provision is found in an act for establishing and sup- 
porting light-houses, beacons, buoys, and public piers. The 
objects of the act are local, and though intended for the secu- 
rity and safety of the commerce of the country, they cannot be 
strictly called regulations of commerce. As to foreign com- 
merce, no foreign nation could complain if we had no light- 
houses, no beacons, or buoys. ‘These are things for our own 
advantage and convenience, by making our ports more accessi- 
ble to ships and vessels. They are peculiarly advantageous to 
the particular ports near which they are found, and might, 
therefore, well be left to State legislation. 

Noscitur a sociis. The provision in relation to pilots in this 
law is to be judged of by the other provisions found in the 
law, none of which can be considered as commercial regula- 
tions in the sense in which the terms are used in the Constitu- 
tion. 

The only other law ever passed by Congress in relation to 
pilots was passed on the 2d of March, 1837, which declares 
that it shall and may be lawful for the master or commander 
of any vessel coming into or going out of any port situate upon 
waters which are the boundary between two States, to employ 
any pilot duly authorized by the laws of either of the said 
States bounded on the said waters, to pilot the said vessel to 
or from the said port, &c. 

It will be perceived, that this act does not pretend, in any 
part of it, to be a regulation of pilots. It regulates shipmasters, 
if it can be called a regulation at all, and it authorizes them to 
employ certain pilots; but it is no regulation of those pilots. 

I have been thus particular upon the subject of pilots, be- 
cause I am confident that Congress never have attempted any 
regulation of them; that any uniform regulation, which is the 
only regulation Congress could make on the subject, is, from 
the nature of the subject, impossible ; and that the only provis- 
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ion Congress have ever pretended to make upon the subject is 
to consider them as local matters, like light-houses, &c., and 
therefore have left them properly to State laws. 

There can be no doubt that any State may erect and main- 
tain a light-house, may plant buoys and beacons for the benefit 
and advantage of its own ports and harbours. So may any 
individual, and these, although they may be extremely useful to 
commerce, cannot be called regulations of commerce. And pi- 
lots stand upon the same footing, and are so placed by the act 
of Congress of 1789. 

We may say of the laws relating to pilots, as Chief Justice 
Marshall says of the inspection laws of the States, in his opin- 
ion in Gibbons v. Ogden: — “That these laws may have a 
remote and considerable influence on commerce will not be de- 
nied ; but that a power to regulate commerce is the source from 
which the right to pass them is derived cannot be admitted.” 

There is another clause in the Constitution which has some 
bearing upon this case, and which I shall briefly consider : — 
“No preference shall be given by any regulation of commerce 
or revenue to the ports of one State over those of another.” 

This clause, it is true, is a limitation upon the powers of 
Congress, and is not applicable in its terms to State legislation 
on the subject. But the words are general, and if Congress, 
who have the power of regulating the commerce of the coun- 
try, and the revenue arising from that commerce, have no 
power to give the preference mentioned in this clause of the 
Constitution, surely a State which has no power to regulate 
commerce, and has nothing to do with the revenue derived 
from it, can give no such preference. 

The intention of this clause in the Constitution evidently is, 
that the regulations of commerce and of its revenues shall be 
equal and uniform in all the ports of the United States. It 
was the inequality existing in these respects in the different 
ports of the United States which, more than any thing else, 
gave birth to the Constitution. 

Now a very important part of the commerce and intercourse 
between the United States and Europe is the transportation of 
passengers. The passage-money received from passengers is a 
most important item in the freights carried by our merchant- 
ships. This tax upon passengers is in effect a tax upon the ship- 
owner. He may, indeed, add it to the amount he charges for 
the passage. If he does so, he is compelled to charge so much 
more for a passage to New York than is charged to any other 
port. The great body of our immigrants, many of whom 
bring with them large families, cannot afford to pay an addition- 
al dollar for themselves and each individual of their families, 
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and they will therefore sail for other ports. 'The consequence is, 
that the ship-owner in New York must lose the passage-money 
altogether, or he must consent to pay the dollar himself. 

The amount of this tax annually paid is much larger than is 
generally supposed. By the report of the commissioners of 
immigration, made on the Ist of October last, it appears that, 
from the 5th of May to the 30th of September, not quite five 
months, the number of passengers, foreigners, who arrived at 
New York was 101,546. For the remaining seven months 
of the year they may be fairly estimated at 100,000 more, 
making 200,000 in a year, which is a tax upon our ship-owners 
of $200,000 per annum. 

The court will now see that these merchants have good rea- 
son for appealing to this court for the establishment of their 
constitutional right to be put upon an equal footing with the 
ship-owners in the other ports of the United States. 

It is no argument against us upon this point to say, that some 
of the other States also impose a similar tax upon passengers. 
Because, if the different States have the power of imposing 
this tax, the amount of it will be varied according to the dis- 
cretion of the different State legislatures, which proves the 
necessity that this whole matter should be exclusively under 
the regulation of Congress, in order to produce that equality 
and uniformity called for by the Constitution. 

My argument upon this point applies with much greater 
force to the case of a foreign ship or vessel importing or bring- 
ing passengers to this country. Foreigners can only know us 
as one nation, and certainly would have great right to com- 
plain, if compelled to pay a different rate of duty at the different 
ports of the United States. 

I have now stated the several grounds upon which I have 
supposed the law of New York, the validity of which is the 
question in this cause, to be unconstitutional and void. The 
public authorities in New York have always doubted the valid- 
ity of the law. Collier’s Report in January, 1842; Governor 
Bouck’s Message ; the act of the legislature of 1844. 

These public documents show, — 

First. That the validity of the law is considered as doubtful 
by the government of New York. 

Secondly. That they are ready to abide by, and to submit 
to, any decision this honorable court may make upon the 
subject. 

As a citizen of New York, I am proud to say, that, although 
there is no State in the Union whose laws have been so fre- 
quently before this court as violating the Constitution, yet 
there is no State which has ever shown greater respect and ven- 
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eration for the Constitution and for this honorable court, by al- 
ways submitting without a murmur to its decisions. The pride 
of New York is, that she is a member of this republic, — that 
the republic has a Constitution made and adopted for the pur- 
pose of preserving the peace, prosperity, and happiness of the 
people. She believes that on the preservation of this Constitu- 
tion depends our Union, that upon our Union depend the hap- 
piness and prosperity and the liberties of the people of these 
United States. And however, in New York, we may differ 
among ourselves upon minor points, the greatest wish of our 
hearts is that this Constitution and this Union may be per- 
petual. 


Norris v. City or Boston. 


The following is a sketch of the argument of Mr. Davis, 
for the defendants. 

He said he rose to address the court with unaffected distrust 
and diffidence in his ability to add any thing new in a case 
that had been so fully investigated. The only circumstance 
which inspired him with confidence was the order of the court 
directing the rehearing, which he thought would have been 
more usefully executed by confiding the case to other counsel ; 
but he had found it not entirely easy to pursue this course, as 
the Executive of the State had manifested a wish that he 
should remain in the case. 

The great question involved was the constitutionality of the 
act of Massachusetts of 1837, regulating the introduction of 
alien paupers. ‘The plaintiff’s counsel alleged, substantially, — 

Ist. That Congress has the exclusive power to regulate for- 
eign commerce. 

2d. That in a case like that of the law of Massachusetts it is 
unnecessary to prove any conflict with any law of the United 
States, for the act of Massachusetts assumes to regulate foreign 
commerce, which is of itself a violation of the Constitution. 

3d. That the bringing in of alien passengers is a part of 
foreign commerce, and hence any attempt to regulate concern- 
ing them is a regulation of commerce. 

Ath. That nevertheless the law of Massachusetts does in fact 
conflict with certain legislation and certain treaties of the 
United States. 

5th. That the law furthermore falls within certain provis- 
ions of the Constitution, which prohibit the levying of a duty 
on imports, and also on tonnage. 

We contend, on the other hand, — 

Ist. That the power of Congress over foreign commerce is 
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not exclusive, but is and has at all times been exercised, both 
in regard to foreign commerce and the commerce between the 
States, concurrently within the territory of the State, and 
that no regulation of a State within its territory has been or 
can be adjudged unlawful, unless it be repugnant to or incom- 
patible with some law of the United States. 

2d. That, consequently, although alien passengers are 
brought in by vessels engaged in foreign commerce, yet they 
must be subject to and obey the police laws of the State, 
unless such laws are in collision with laws of the United 
States. 

3d. That the law of Massachusetts does not conflict with 
any act or treaty of the United States upon the subject of pas- 
sengers. 

Ath. That it does not fall within the clause of the Constitu- 
tion prohibiting the levy of duties on imports or upon ton- 
nage, but is a police act for the regulation of paupers and pau- 
perism. 

I shall notice all these positions, but not in the order in 
which they have been stated. 

First, I shall contend that the law of Massachusetts was 
not made for the purpose of regulating foreign commerce, al- 
though it affects it so far as is necessary in providing for the 
regulation of a class of persons connected with it, but it is in 
fact an act modifying the pauper laws of the State, and de- 
signed to mitigate, in some degree, the burdens attempted to 
be thrown upon us in subjecting us to support the alien poor. 

This can be made manifest by tracing the history of our 
legislation upon this subject, and the causes which have led 
to it. It will appear that the Colony, Province, and State, 
each in turn, exercised a free, unrestrained authority over pau- 
pers and pauperism. I shall do little more than refer the court 
to some of the laws, and state in the briefest way their pro- 
visions. 

In 1639, there is an act of the Colony providing for the poor, 
which evidently alludes to still earlier laws. (Ancient Charters 
and Colony Laws, 173.) This act made it the duty of towns, 
not only to provide for the poor, but for all alike, whether na- 
tive inhabitants, alien sojourners, or transient persons. 

In 1692, provision was made compelling the relatives of poor 
persons to contribute, when able, to their support. Ibid. 252. 

In 1693, provision was made for the forcible removal of 
paupers, not only from one town to another, but out of the 
Colony ; and further provision of the like kind was made in 
1767. Ibid. 252, 662. 

In 1720, the overseers of the poor were authorized and re- 
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quired to bind out as apprentices the children of paupers. Ibid. 
429. 

By the statute of 1793, c. 59, $$ 15 and 17, felons, con- 
victs, and infamous persons are denied the right of landing 
in the Commonwealth, and shipmasters forbidden under penal- 
ties to bring in such. 

By the statute of 1819, c. 165, masters of vessels, if required 
by the overseers of the poor in any town, are obliged to give 
bonds to indemnify the town for three years against any cost or 
charge from persons brought in, who might become paupers. 

By the statute of 1830, c. 150, masters of vessels are re- 
quired to give bonds to indemnify the towns where they may 
land alien passengers against liability for their support as pau- 
pers, unless excused from so doing by the overseers of the poor. 
And there is a further provision, that, by paying five dollars 
for any passenger, the claim for a bond should be commuted. 

These various provisions were carried substantially into the 
Revised Statutes in 1836. 

Thus stood the law at the end of nearly two hundred years 
from the first legislation now on record, by which it appears 
that the Colony, Province, and State had in succession asserted 
an unlimited power over paupers and pauperism. They assert- 
ed, not only the right to compel the body politic to provide for 
the poor, but they made the relatives within certain degrees 
contribute, if able ; they bound out poor children, expelled from 
their territory paupers which belonged elsewhere, denied to 
such the right to come in, and also shut out convicts, felons, 
and infamous persons. They asserted manifestly the highest 
prerogative over the whole subject, and the State has, down 
to this time, considered its power in this respect unabridged. 
They went to the extent of determining for themselves of 
what and of whom their residents should consist, maintaining 
this right as well after the adoption of the Federal Constitution 
as before. 

About the year 1830, perhaps a little later, the king of Eng- 
land appointed a commission to examine into the condition 
of the poor, and to report the evidence, and a plan of relief. 
By the increase of population and the introduction of machin- 
ery instead of the human hand in manufactures, the evil of 
pauperism had greatly increased, and demanded some expedient 
to mitigate its pressure. 

This commission, after years of toil and taking an unex- 
ampled mass of evidence, reported it, with their comments 
thereon. The evidence comes from magistrates, parish officers, 
clergymen, &c., and discloses the most hideous details of pov- 
erty, distress, and profligacy that have ever been spread before 
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the public. It may all be found in the public library in this 
capital, but it would require a month’s labor to peruse it. 

The great fact material here is, that the commission found 
that several of the parishes had already adopted emigration as 
the most sure and effectual method of obtaining certain relief. 
They had, therefore, raised money to pay the charges of ship- 
ping paupers to foreign lands. The commission give it as 
their opinion, that this mode of disposing of paupers promised 
much, and ought to be encouraged. The fruits of this policy 
were soon visible among us. Indeed, such a fraudulent con- 
spiracy to relieve themselves, not only of the obligations of hu- 
manity, but of the expense of supporting their own helpless 
population, could not remain long concealed. Idiots, lunatics, 
the lame, the aged and infirm, women and children, were 
thrown upon our shore destitute of every thing, and our poor- 
houses were filled with foreigners in this hopeless and helpless 
condition. 

The same plan of relief was also adopted at a later day on 
the Continent, and we seemed in a fair way to become the poor- 
house of Europe. The evil has gone on increasing, until not 
only the poor-houses and hospitals are full, but in Boston and 
New York immense sums have been expended in mitigating 
the sufferings of the alien poor and destitute. 

The proof of these coming events was unmistakable farther 
back than 1837, when the act of Massachusetts now in ques- 
tion became a law. The State saw, not only parishes which 
were insensible to the dictates of humanity and capable of 
transporting their poor and destitute to unknown lands, there 
to leave them to the mercy of strangers, but relatives and kin- 
dred regardless of the ties of blood, who were willing to thrust 
from them the aged, the infirm, the insane, and the helpless, 
and to place them beyond the possibility of a return. 

These were the circumstances which, in 1837, demanded 
legislation, and the act, in our view, met the exigency, and 
nothing more. It secures two things: —first, a bond to in- 
demnify against the liability for the support of those wholly 
incapable of providing for themselves ; and, secondly, two dol- 
lars for each and every other alien passenger. This bond and 
money must be furnished before the passengers are permitted 
to land. 

It is admitted that the provisions of the act are reasonable, so 
far as regards the class who come in forma pauperis, but the 
law in other respects is alleged to be invalid. It was said, 
among other things, that we lay hold of a ship before she 
comes to our jurisdiction; but this is evidently a total mis- 
apprehension, for she must, by the terms of the act, be within 
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our waters, in the port or harbour where the passengers are to 
be landed, before she is boarded and the passengers examined. 

The act is in every feature manifestly a pauper law, grow- 
ing out of a pressing emergency, and although as lenient as the 
circumstances would allow, yet our right to make and enforce 
it is denied. We have seen that the State has exercised for 
two hundred years the right to make pauper laws. Can she 
do it now? I contend that this power is one of her attributes 
of sovereignty, which she has never surrendered, and now has 
the right to enjoy. 

That she has not granted it to the United States, and that 
they do not possess it, is obvious. And it is equally obvious 
that the States have generally exercised this power since the 
adoption of the Constitution. In New York v. Miln, 11 Pet. 
141, the court say the police power of New York could not be 
more appropriately exercised than in providing against the evils 
of pauperism. Also, at page 142, they declare pauperism to be 
a moral pestilence, as much requiring protective measures as 
contagion or infection. In Prigg v. Pennsylvania, 16 Peters, 
625, the court say the right to expel paupers and vagabonds is 
undoubted. The same ‘principle is recognized and approved 
in the License Cases, 5 How. 629. 

These authorities, as well as the case of Holmes v. Jennison, 
14 Peters, 540, place the right of the State not only to regulate, 
but to expel, paupers in a very clear light. The State having 
this right, has she so used it as to regulate unlawfully foreign 
commerce, or has she usurped the taxing power of the United 
States? The ground assumed is, that the power of Congress 
to regulate commerce is exclusive, and hence the State can 
make no law which affects such commerce without regulating 
it unlawfully. 

This power is not, by the terms of the grant, any more ex- 
clusive than the power over the militia, or the right to make 
bankrupt laws. Upon examination of the adjudged cases, it 
will be equally manifest that the court have not so settled the 
question. There are dicta which seem to look that way, and 
some learned judges who have sat upon this bench have ex- 
pressed themselves as satisfied with these dicta; but there are 
dicta, also, the other way, equally respectable. 

The position assumed by the counsel is, that a State law 
made in the exercise of lawful power is unconstitutional, if it 
affects foreign commerce. ‘This conclusion, I contend, cannot 
be maintained. 

Gibbons v. Ogden, 9 Wheat. 1, is the leading case in which 
this question of exclusive authority has been agitated, and is 
the case supposed to give countenance to the idea, that the 
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power is exclusive; and yet the court manifestly studiously 
avoid deciding the question. On the contrary, they give a 
construction to the powers and laws of the States irreconcil- 
able with such exclusive rights as are now claimed. The 
court concede, in distinct terms, that the laws concerning pilots 
and pilotage, quarantine, health, harbours, — in short, police 
laws generally, —are constitutional, though they do interfere 
with, and to some extent regulate, commerce. They rest on 
the police power of a State exercised for necessary purposes, 
and are police laws, — not laws regulating foreign commerce. 

It is obvious that police and municipal laws do and must 
exist, to a great extent, and must, from the character of our 
government, deal with and affect foreign commerce. Debts 
must be collected and crimes punished; ships must be under 
sanitary and harbour regulations; pilots are indispensable ; in 
general terms, life, property, and personal rights must be pro- 
tected. All such laws, in their application to those engaged in 
foreign commerce, must affect and influence, nay, often tend to 
regulate, that commerce. ‘They cannot be executed without, 
and, moreover, most of them must be State laws, and cannot 
be supplied by the United States if they had power to do it. 
The court saw all this when considering Gibbons v. Ogden, 
and declare, in terms not to be misapprehended, that police laws 
come from the acknowledged power of the State. They are, 
says the chief justice, police laws, —not laws regulating com- 
merce. The fact that they do affect commerce does not make 
them unlawful, though the influence amounts to regulation, 
because they are made for other lawful purposes, and are as in- 
dispensable to the public welfare as foreign commerce. 

The court were manifestly of opinion, that health laws, har- 
bour laws, and police laws generally, do not conflict with the 
power of the United States to regulate commerce, nor disturb 
the harmony of the governments; but both the States and the 
United States may and ought to exercise their respective pow- 
ers together in the ports which are common to both. 

The doctrine distinctly maintained is, that all police laws are 
constitutional unless in conflict with some law of the United 
States. This opinion is fully sustained in the case of New 
York v. Miln, 11 Peters, 102, and in the License Cases, 5 
How. 504. 

This is irreconcilable with the proposition of the plaintiff’s 
counsel, that such a law may be unconstitutional without col- 
lision with a law of the United States, and proves, moreover, 
that the power to regulate commerce is not exclusive. 

The extent of the police powers of the State, and their 
right to concurrent jurisdiction over foreign commerce, for 
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many purposes, within a State, are illustrated in the same case in 
another way, still more conclusive. ‘The court say that police 


measures may be similar to the measures of the United States, 


the forms of law may be the same as those employed by the 
United States to regulate commerce, and yet such police acts 
are not unconstitutional, unless they come in actual collision 
with the laws of the United States. The case, therefore, of 
Gibbons v. Ogden falls far short of maintaining the exclusive 
power over commerce which is set up in this case. 

Thus stood the law in 1847, when the subject came under 
the consideration of the court in the License Cases, 5 Howard, 
when a majority of the bench concurred in opinion, — 

1. That the question had not been judicially settled. 

2. That the power to regulate foreign commerce is concur- 
rent. 

3. That there neither is nor can be any unconstitutionality 
in State laws regulating foreign commerce within State terri- 
tory, unless such laws are in conflict with some law of Con- 
gress. 

The question being thus finally disposed of, I come to the 
inquiry, whether there is any law of the United States in con- 
flict with the law of Massachusetts. The plaintiff’s counsel 
allege that such conflict does exist. But before examining the 
laws said to be in collision, I will ascertain, as far as I am able, 
the principles upon which unconstitutional conflict rests. 

The Constitution of the United States declares that the 
laws of the United States shall be supreme ; and it has been 
often held, that, in case of conflict, the law of a State must 
yield. But when does illegal conflict exist? What is the 
evidence of it? State laws may be similar to those of the 
United States, may act upon the same subjects and deal with 
the same persons, and not be in collision. State laws may 
control navigation, passengers, ship-owners, merchants, car- 
goes, &c., may enforce upon such civil process, criminal pro- 
cess, quarantine laws, health laws, pilotage laws, harbour laws, 
dock and wharfage laws, &c., and yet cause no collision, no 
repugnaney or incompatibility with the laws of the United 
States upon the same subjects. 

It is not legislation upon the same subject, or every seeming 
conflict, then, that amounts to unconstitutional collision. The 
rule applicable to collision is laid down with some distinctness 
in 1 Story’s Com. 432:— “In cases of implied limitations or 
prohibitions it is not sufficient to show a possible or potential 
inconvenience. There must be a plain incompatibility, a di- 
rect repugnancy, or an extreme potential inconvenience, lead- 
ing to the same result.” 
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A law may be potentially inconvenient, and yet constitu- 
tional. The system presupposes that the two governments 
must work together in the same territory, and upon the same 
objects, or they cannot enjoy the functions confided to them. 
The first object, therefore, is to harmonize their action, and 
reconcile as far as possible the exercise of the powers belong- 
ing toeach. The one, for example, has the care of life and 
health, the other of commerce ; but life and health cannot be 
protected without controlling commerce. The object, then, 
should be to harmonize both, by not bringing into conflict 
any laws which can be reconciled by a liberal and fair inter- 
pretation of the Constitution. 

Hence it is that repugnance must be direct and incompati- 
bility plain, and hence it is that mere inconvenience is not to 
be regarded, and hence it is that the rule substantially excludes 
all cases of collision, except those which cannot be reconciled. 
If a navigator be arrested on board of a vessel about to sail, or 
the ship be seized for debt, it is attended with inconvenience. 
If the vessel and crew are detained at quarantine, or she is 
compelled to deposit ballast in a particular place, it may be in- 
convenient ; and so it may be to take and paya pilot. And 
yet it is manifest that, in most of these matters, the States do 
and must hold the right to make and enforce laws, and the 
law of collision must conform to this state of things. Con- 
gress neither can, nor was it ever designed it should, provide 
for all the public wants and exigencies in seaports. Hence the 
necessity of a concurrent, instead of an exclusive, jurisdiction 
in the regulation of commerce. 

With these remarks, I now come to the inquiry, whether the 
acts which have been referred to are in collision with the law 
of Massachusetts. 

The act of 1799, c. 110, $ 46, (1 Stat. at Large, 661,) ex- 
empts from duty the apparel, personal baggage, and mechanical 
implements of all passengers. The law of Massachusetts in 
no respect interferes with or impedes the execution of this act. 
It has no provision whatever in regard to apparel, baggage, or 
tools. Where, then, is the direct repugnancy, the plain incom- 
patibility, required by the rule? 

The act of 1819, c. 46, (2 Stat. at Large, 488,) secures to 
passengers ship-room, by limiting the number to two for every 
five tons, and has provisions, also, in regard to ship’s stores. It 
requires, also, the master to report a list of the passengers. 

These are all, except the last provision, designed to secure 
the comfort of the passengers while on the voyage. The law 
of Massachusetts neither impedes, modifies, nor changes any of 
the provisions. Indeed, the only thing in common to these 
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acts and the law of Massachusetts is the fact that they relate 
to passengers. 

This last-named act was considered in New York v. Miln, 
and the law of that State declared not to be in conflict. 

It seems to be supposed that a State has no power to legis- 
late in regard to passengers ; but this isa misapprehension. Be- 
cause, as I have shown, the State has the right, as it possesses 
concurrent power over the subject, and because it does and has 
exercised the power in regard to quarantine and health, sub- 
jecting passengers to detention and rigorous restraint. The 
pauper law of Massachusetts is as much a police act as the 
health laws, and there is as urgent necessity for guarding 
against the evils of pauperism as against contagion. 

The counsel next referred generally to the naturalization 
laws, leaving us to infer that the law of the State is in conflict 
with all of them. ‘This may be so, but I have not sagacity 
enough to see in what way this conflict exists, or how the 
process of naturalization has any connection with foreign com- 
merce, as it cannot occur until long after the subjects of it 
have arrived in the country. The connection, if any, is too re- 
mote to demand notice. 

It is next said to be in conflict with the treaty of 1794 with 
Great Britain ; but this treaty was abrogated by the war. The 
treaty of 1815, in its first article, is not very dissimilar from the 
fourteenth article of the treaty of 1794. It secures reciprocal 
liberty of commerce to the subjects of each country; but the 
terms are express, that persons doing business in the one coun- 
try or the other shall be subject to the laws where they are. 
The laws of Massachusetts cannot, therefore, conflict with any 
rights secured by that treaty. 

On the whole, there is no direct repugnancy or plain incom- 
patibility with any law or treaty of the United States, and 
therefore no unconstitutional conflict. Indeed, it would be 
more than difficult to distinguish this law of Massachusetts, in 
its influence upon foreign commerce, from numerous police acts 
of the States. 

If no other objection than collision can be found against the 
law of Massachusetts, it must remain in force. But other ob- 
jections are raised. The right of the State to collect of the 
owners of a vessel two dollars for each alien passenger is de- 
nied, and this provision is supposed to furnish proof that the 
act is a regwdation of commerce. It becomes necessary, there- 
fore, to inquire what right a State has to impose taxes, and 
whether it is restrained from imposing this tax upon ship- 
owners. 

On this point I find the doctrines held by the court so pre- 
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cisely and clearly laid down, that I shall do little more than 
cite the language of the bench. In McCulloch v. Maryland, 
4 Wheat. 425, the court declare, that the power of taxation is 
of vital importance to a State; that it is retained by the 
States ; that it is not abridged by the grant of a similar power 
to the Union; that it is to be concurrently exercised ; and that 
these are truths which have never been denied. 

In 2 Story’s Com. 410, § 937, the author says, — “ That the 
power of taxation remains in the States, concurrent and coex- 
tensive with that of Congress, the slightest attention to the 
subject will demonstrate beyond controversy.” 

In the License Cases, 5 How. 582, the chief justice says : — 
‘: The State power of taxation is concurrent with that of the 
general government, is equal to it, and is not bound to yield.” 
Same case, p. 588, Justice McLean says : — “‘ The power to tax 
is common to the Federal and State governments, and it may 
be exercised by each in taxing the same property ; but this pro- 
duces no conflict.” 

Most of these principles are fully recognized in Providence 
Bank v. Billings, 4 Peters, 561. 

In McCulloch v. Maryland, in answer to a suggestion that 
the States might abuse so unlimited a power if the law of the 
United States is not supreme over it, the court say : — “ This 
vital power may be abused, but the Constitution of the United 
States was not intended to furnish the corrective for every 
abuse of power which may be committed by the States...... 
The only security against abuse is found in the structure of the 
government itself.” Again, at page 428, — “ It is admitted that 
the power of taxing the people and their property is essential 
to the very existence of the government, and may be legiti- 
mately exercised on the objects to which it is applicable, to the 
utmost extent to which the government may choose to carry 
it.” Again, at page 429,—“It is obvious that the right of 
taxation is an incident of sovereignty, and ‘is coextensive with 
it.” The sovereignty is, therefore, the limit of the power. 

In Weston v. City of Charleston, 2 Peters, 449, it is said, — 
“ Where the right to tax exists, it is a right which acknowl- 
edges no limits. It may be carried to any extent within the 
jurisdiction of the State.” 

In Providence Bank v. Billings, — “ The power may be ex- 
ercised on any object brought within the jurisdiction.” 

The power, then, is vital, essential to the existence of a 
State, unabridged, concurrent, coextensive with that of the 
United States, coextensive with the sovereignty of the State, 
applies both to persons and property, knows no supreme law 
over it, may reach any object brought within the jurisdiction, 
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and may be carried in its application to any extent the govern- 
ment chooses. 

This summary of the power is sufficient. It needs no com- 
mentary, being as broad, comprehensive, complete, and exclu- 
sive as can be desired; and yet we are asked if the State can 
tax a ship or a passenger. There is manifestly no limitation, 
except the prohibitions contained in the Constitution. The 
State may tax ships, wharves, warehouses, goods, men of every 
description, though engaged in commerce, unless restrained by 
positive prohibitions. 

This brings me to inquire what the prohibitions are. In art. 
1, $ 10, is found the following language : — “ No State shall, 
without the consent of Congress, lay any imposts or duties on 
imports or exports, except, &c...... No State shall, without 
the consent of Congress, lay any duty of tonnage.” These 
constitute the only limits to the power of taxation. It is in 
all other things concurrent and equal. 

The law of Massachusetts imposes no duty either on im- 
ports or tonnage, unless a charge upon the owner, master, or 
consignee for bringing in alien passengers is a duty on imports 
or a duty on tonnage. What are imports? Are persons im- 
ports ? 

In Brown v. Maryland, 12 Wheat. 437, Chief Justice Marshall, 
in delivering the opinion of the court, says, — “ An impost or 
duty on imports is a custom or tax levied on articles brought 
into the country.” 

Again, he says, —‘“‘ If we appeal to usage for the meaning of 
the word [imports], we shall receive the same answer: they are 
the articles themselves which are brought into the country.” 

The prohibition relates to imports and tonnage alone ; im- 
ports are the articles of merchandise brought into the country. 
Men are articles neither of merchandise nor tonnage, and cannot 
be imports, in any known signification of the term. No one 
thinks of calling men imports or exports or cargo, but passen- 
gers. They are never included in the manifest, or deemed a 
part of the cargo, nor are they subjected to any of the regula- 
tions which belong to imports. In New York v. Miln, 11 
Peters, 136, the court say that goods are the subject of com- 
merce ; persons are not, nor do they belong to commerce. 

It is supposed that the ninth section of the first article of the 
Constitution gives some countenance to the opinion, that men 
are imports; but this clause manifestly relates to slaves and the 
foreign slave trade, and the right to tax those persons imported 
was doubtless given to discourage the traffic. As soon as the 
twenty years ran out, Congress suppressed the traffic, which 
indicates clearly the understanding in regard to the provision. 

VOL. VII. 28 
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Moreover, the whole history of immigration shows clearly that 
the framers of the Constitution never anticipated interposing 
obstacles to it. 

While, however, it is admitted that men are not usually 
classed with imports, yet it is contended that, in the form of 
imports, or as a tax generally upon commerce, the requirement 
of two dollars for each alien passenger is unlawful. [ deny 
that any such inference can be drawn, without manifest viola- 
tion of the constitutional rights of the States. 

If any proposition is proved by authority piled on authority, 
it is that the right of taxation is coextensive with the jurisdic- 
tion of the State, — that it reaches all objects within that juris- 
diction, — is uncontrolled by any superior power in the United 
States, having no limitations upon it except the prohibitions 
contained in the Constitution. Every thing except duties on 
imports and tonnage is left open for the States to exercise 
their authority upon it, when and in what manner they see fit. 

The right to tax every thing connected with foreign com- 
merce save these two things is unquestionable. This right is 
the thing declared by the court to be vital, sacred, indispen- 
sable to the existence of a State,—a right which cannot be 
relinquished, —a right not bound to yield to any other authori- 
ty. This vital, sacred, fundamental right, the relinquishment 
of which cannot be presumed, is not a matter to be impaired 
or frittered away by construction. It cannot be diminished or 
invaded without plain and manifest authority for it from the 
Constitution. The State has a right, by the terms of the 
Yonstitution, to tax passengers, or ship-owners, or ship-mas- 
ters, or any other class of men, because it had this right before 
the Constitution was made, and has not granted it away, or 
been prohibited the use of it. This substantive right is not 
covered or embraced by the terms of the prohibition, is a thing 
separate and distinct from imports and tonnage, and was de- 
signed to be left to the use of the States, as much as land or 
money at interest. 

If the prohibition was intended to cover more than what 
every body understands to be imports and tonnage, if it were 
intended to exempt men or property from taxation because 
employed in foreign commerce, then the framers of the Con- 
stitution have utterly failed to express their meaning in intel- 
ligible language, which is highly improbable. 

But if they did intend to limit the prohibition to imports and 
tonnage, as the language implies, how unjust it would be to 
enlarge that meaning so as to cover other things, by a forced, 
unnatural construction of the language! Both justice to the 
States and the sacred character of this right forbid that it 
should be impaired by such a process. 
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It seems to be supposed by the plaintiff’s counsel, that, if a 
tax has any bearing upon foreign commerce, this fact is proof 
that the State is regulating commerce, and has no right to 
maintain such a tax. ; 

The fact, that taxes upon men or property employed in 
foreign commerce, or connected therewith, would have a bear- 
ing upon it, and tend to regulate it, was as well known when 
the Constitution was made as at this time, and yet the right to 
impose such taxes is manifestly left in the States. 

It is said, nevertheless, that a tax upon commerce in any 
form tends just as much to regulate it as if it were upon im- 
ports or tonnage. ‘his may be true; but as this power was 
purposely left in the States to this extent, the presumption is, 
that the makers of the Constitution intended they should have 
the power to regulate commerce to this extent. 

But if the doctrine contended for be admitted, it would utter- 
ly defeat all right on the part of a State to tax any thing con- 
nected with foreign commerce, as the tendency of all taxation 
on such property or persons is to regulate it. Capital, ships, 
warehouses, goods, men, all would, upon this principle, be 
exempt, and yet we know, not only by practice, but from 
authority, that this unabridged right does extend to all these 
objects. 

In 5 How. 576, the chief justice says :— ‘ Undoubtedly a 
State may impose a tax Upon its citizens, in proportion to the 
amount they are respectively worth; and the importing mer- 
chant is liable to this assessment like any other citizen, and is 
chargeable according to the amount of his property, whether 
it consists of money engaged in trade, or of imported goods 
which he proposes to sell, or any other property of which he is 
the owner.” 

Nothing can be given to the United States by construction, 
which is not taken from the States. The terms of the prohibi- 
tion are plain. No State shall lay a duty on imports or ton- 
nage. ITs this a denial of right to tax men or any other thing? 
Is any thing reserved exclusively to the United States except 
imports and tonnage? And if not, how can a State be de- 
nied the right to its sources of revenue to the fullest extent? 

We think the boundaries of jurisdiction are plainly marked 
by the language of the prohibition, and that it would be an un- 
pardonable violation of the rights of the States to cover objects 
which are manifestly excluded. 

But the case of Brown v. Maryland, 12 Wheat. 419, is much 
relied on to authorize a blow at the rights of the States. By 
this decision, two questions were raised and settled. 

1. That a tax of $ 50 upon an importer, as such, for a license 
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to sell, and making it penal to sell the goods imported by him- 
self before he pays such tax, is tantamount to a duty on the 
goods imported, and therefore within the prohibition of the 
Constitution. 

This case assumes that, if an importer is thus taxed, and 
denied the right to sell before he pays the tax, he is taxed be- 
cause he is an importer and engaged in that business, and such 
a tax is evasive in form, for in substance it is a tax or duty on 
imports. The court take the ground, that what cannot be done 
directly cannot be done indirectly, but that the act, which, when 
done indirectly, is equivalent to its being done directly, must 
be clearly the same thing as that which is forbidden. In other 
words, it must be a manifest case of evasion,—one about 
which there can be no reasonable doubt. ‘The court admit the 
right to tax classes of men, but deny the right to tax the im- 
porter because he imports, for that is equivalent to a duty on 
imports. 

The decision of the first point comes to this and no more. 
The State may levy any tax which is not obviously a duty on 
imports, but it cannot, by indirection, do the precise thing for- 
bidden. It seems to us very clear that men are not imports, 
nor were they ever thought of by the framers of the Constitu- 
tion as reserved sources of revenue to the United States. 

2. The court decided that such a tax upon the importer was 
a regulation of commerce, and therefore unconstitutional. The 
court maintained, that the importer who paid a duty to the 
United States was in fact the purchaser of a right to sell his 
goods, and they determined that this right was secured to him 
while the goods in the original bale remained in his hands, but 
no longer. ‘The right, therefore, is limited to the importer, and 
to goods in the original bale in his hands. 

The court were of opinion, that the right to tax imports in 
the original bale, if exercised by the States, might be carried 
so far as to defeat the sale, and in that case the tax would 
regulate the disposition of the goods by frustrating the trade. 
They therefore come to the conclusion, that the right to im- 
port implied the right to sell, under the limitations which have 
been stated. 

This doctrine is probably pushed quite as far as the Constitu- 
tion will bear. But passengers are not bales of goods, or arti- 
cles of commerce, nor are they brought in to sell. No trade is 
defeated or frustrated by the law of Massachusetts, nor is any 
commerce by water or on land regulated. The doctrine, there- 
fore, maintained on the second point decided can have no ap- 
plication to the case under consideration. 

There is, then, I apprehend, nothing in Brown v. Maryland 
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which tends to render the law of Massachusetts one of ques- 
tionable authority. Men, I repeat, are not imports, or articles 
of trade or traffic. If they are, 1 would ask, Who is the im- 
porter?) Who trades in them? Who claims the right to sell ? 
Nor is there any thing in the more general view of the ques- 
tion which can support the view that they are constructively 
imports. Why do not the counsel contend that they are ton- 
nage? ‘This has been done in the progress of this case, though 
it now seems to be abandoned. It was said at one time, that 
one of the acts of the United States connects passengers with 
tonnage, as it forbids masters the right to bring more than two 
for each five tons of shipping, and hence the tax of Massachu- 
setts was alleged to be a tonnage duty. 

Nothing can illustrate more forcibly the danger of converting 
a tax upon a ship-owner or master for bringing in passengers 
into a duty on imports or a duty on tonnage than the fact, 
that ingenious minds hesitate and disagree as to which of two 
classes of things so utterly different in their character it shall 
be assigned. It proves, what is true, that there is no similarity 
to either, nor any congruity in the association. I trust, then, 
the power of the court will not be strained to diminish an ob- 
vious right of the State, in order to add to the increasing 
power of the United States. 

I will now, without pursuing this inquiry further, return to 
an inquiry which I reserved in the outset. I have maintained 
that the law of Massachusetts is a police law, and although I 
have argued-the two-dollar assessinent as a revenue measure, 
yet I maintain that the police power carries with it a right to 
provide for the expense of executing any law which the public 
exigency demands. 

Before considering the right of raising money, I will invite 
the attention of the court to the rights which the States are 
acknowledged to possess in regard to police authority, that we 
may see whether the law of Massachusetts oversteps the 
known limits of that power in dealing with individuals, or 
with the United States, or in raising money. 

In 16 Peters, 625, it is said, — ‘“* We entertain no doubt what- 
ever that the States, in virtue of their general police power, 
possess full jurisdiction to arrest and restore runaway slaves, 
and remove them from thei borders, and otherwise to secure 
themselves against their depredations and evil example, as they 
certainly may do in cases of idlers, vagabonds, and paupers.” 

In 5 How. 629, License Cases, Mr. Justice Woodbury says, 
— ‘It is the undoubted and reserved power of every State as a 
political body to decide . . . . . who shall compose its popu- 
lation, who become its residents, who its citizens, who enjoy 
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the privileges of its laws, and be entitled to their protection and 
favor, and what kind of business it will tolerate and protect. 
And no one government, or its agents or navigators, possess 
any right to make another State, against its consent, a peniten- 
tiary or hospital or poor-house farm for its wretched outcasts, 
or a receptacle for its poisons to health and instruments of 
gambling and debauchery.” 

In New York v. Miln, 11 Peters, 141: — “ There can be no 
mode in which the power to regulate internal police could be 
more appropriately exercised’ (than in regard to paupers). 
“Tt is the duty of the State to protect its citizens from this 
evil; they have endeavoured to do so by passing, among other 
things, the section of the law in question. We should upon 
principle say that it had a right so todo.” “ We think it com- 
petent and as necessary for a State to provide precautionary 
measures against the moral pestilence of paupers, vagabonds, 
and possibly convicts, as it is to guard against physical pesti- 
lence, which may arise from unsound and infectious articles 
imported, or from a ship, the crew of which may be laboring 
under an infectious disease.” (p. 142. 

In Holmes v. Jennison, 14 Peters, the same doctrine is main- 
tained. Also in Groves v. Slaughter, 15 Peters, 516, per Mr. 
Justice Baldwin. 

In 5 How. 629, License Cases, Mr. Justice Woodbury says, 
— ‘“ Who does not know that slaves [for sale] have been prohib- 
ited admittance by many of our States, whether coming from 
their neighbours or from abroad? And which of them [the 
States] cannot forbid their soil from being polluted by incen- 
diaries and felons from any quarter ? ” 

The constitutions of Kentucky, Mississippi, Alabama, Mis- 
souri, Arkansas, —all States admitted by the acts of Con- 
gress to the Union,—have provisions in their constitutions 
authorizing the legislatures to exclude slaves brought in for sale 
from other places. Nearly all the Slave States have laws upon 
this subject, forbidding the introduction of slaves as merchan- 
dise under penalties. The Free States go farther, and so do 
some of the Slave States, and emancipate the slaves thus 
brought in in violation of law. There have been, and proba- 
bly now are, laws in force raising a revenue out of the sale of 
negroes brought from one State to another. An account of 
most of these constitutions and laws may be found in Groves 
v. Slaughter, 15 Peters, Appendix, 75. 

A particular and even minute examination of the provisions 
of these acts, and the power claimed by the States on this 
head, might be both useful and instructive ; but I have no time 
to do more than invite the attention of the court to the sub- 
ject, and make a few very obvious suggestions. 
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If they may, as these authorities certainly authorize them 
to do, exclude from their territory convicts, felons, vagabonds, 
paupers, and slaves, and if, as the Slave States claim, they may 
exclude and expel free negroes without violating the commer- 
cial powers of the United States, may they not manifestly ex- 
ercise the lesser power of regulating the admission of any of 
these or any other classes of persons, and may they not pre- 
scribe the conditions upon which they shall be permitted to 
come in? If they may shut out or expel, does it not follow 
that the power to do so implies the power to make conditions ? 

Yet this is all that Massachusetts does. She says to ship- 
masters, If you will bring among us the insane, the imbecile, 
the infirm, and such as are incapable of providing for them- 
selves, I will receive even these. I will permit those sent from 
the poor-houses of Europe to find a refuge here, but you shall 
indemnify me to soine extent for the expense which will be 
meurred. You shall in one class of cases give bonds, in 
another pay a very moderate sum of money. I make this a 
condition upon which I open my territory to you. 

I am aware that the regulations to which I have referred in 
regard to slaves have been considered regulations of police, and 
not regulations of commerce, although slaves are held and 
treated as property, being bought and sold like merchandise. 
If slavery can upon this ground be withdrawn from the com- 
mercial power of the United States, and committed exclusively 
to the States, then, I ask, how can those who entertain this 
opinion hesitate for a moment in regard to paupers and pauper- 
ism, which in no respect belong to trade, traffic, or commerce, 
but are manifestly subjects for police regulation? How, ina 
matter so clear, can the power and right of the State to regu- 
late be doubted ? 

The law of Massachusetts has no reference whatever to for- 
eign commerce, except as the instrument employed to inflict an 
injury upon the State. It is the avenue through which these 
persons are introduced, and is controlled just so far as is ne- 
cessary to mitigate the evil and make it endurable, but no 
farther. Can we not do this? Is our right doubted and de- 
nied? Then I ask those who concede the power to enforce 
penalties for a violation of non-intercourse laws in regard to 
slavery, and the right to raise revenue when sales are made of 
slaves from one State in another, on what ground these laws 
can be sustained. If the law of Massachusetts comes within 
the wide grasp of the commercial power of the United States, 
which goes, not only to foreign, but to commerce between the 
States, how are such laws to escape? How have they escaped 
hitherto? Have we no right to control the mercenary ship- 
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pers, who, stimulated by the hope of gain, are struggling to 
empty both the prisons and poor-houses of Europe upon us ? 
I have read the language of this bench, in which they concede 
the right, and declare it to be our duty, to exercise our police 
power by protective and preventive measures. We are warned 
that it is as much our duty to provide against the moral pesti- 
lence of pauperism as against infection. We have not over- 
stepped this boundary a hair’s breadth ; on the contrary, we 
have not come fully up to the advice, for we do not shut out 
the pestilence. 

What kind of measures are we authorized to adopt? We 
may, under the authority and sanction of this court, determine 
who shall reside with us ; we may shut out or expel vagabonds 
and paupers; we may guard against moral and physical pesti- 
lence ; we may protect life, health, and property ; we may stop 
the approach of that foreign commerce which brings contagion ; 
we may say to a ship-master, You shall take a pilot, — you 
shall anchor here, and deposit your ballast there. In a word, 
we may give as much direction to commerce as is necessary to 
accomplish these objects. 

This is what we may do, — it is what is conceded to us by 
the highest authority. When we exact bonds of indemnity 
for lunatics, paupers, aged and infirm persons, and those inca- 
pable of supporting themselves, is it doing more than to pro- 
tect ourselves by very reasonable measures? When we exact 
of masters two dollars for each alien brought in, to be ex- 
pended in relieving these alien paupers, whom, if we receive, 
we must support, is this a measure outside of what is recom- 
mended ? 

How are we met when we attempt to exercise the power 
conceded to us? If we attempt to meet pauperism in the great 
highway of its introduction, we are rebuked for regulating for- 
eign commerce, although every body can see that, if this privi- 
lege be denied to us, we can take no effective measures to pre- 
vent its introduction; for we must see the persons and know 
their condition before we can decide what is expedient. More- 
over, nothing can be effectual that is not felt by those who are 
chiefly instrumental in the introduction of such persons. 

We may protect ourselves, say the court; but when, how, 
where? ‘These are pregnant inquiries. Can we deal with 
paupers and pauperism as with contagion or infection? Can 
we hold those who bring the calamity upon us accountable ? 
Can we protect ourselves as we do against the dangers of gun- 
powder and explosive articles, which put in peril life and prop- 
erty? We lay the burden of protective measures upon those 
who bring in such merchandise or such diseases. 
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What can a State do to avert or prevent, after the paupers 
and vagabonds are landed and mixed with the population? 
Such an exercise of the power conceded to us would be barren 
and useless. We must meet it on shipboard, as we do disease 
and dangerous merchandise. There we can put our hands 
upon the lunatics, idiots, aged and infirm paupers, &c. There 
we can learn what the ship-owner, the master, and the agents 
for emigration are about. ‘There we can detect their conspir- 
acy with the parishes of Europe to transfer their poor and their 
culprits to this country, to poison our morals and increase our 
burdens. ‘There is the place, and the only place, to apply the 
corrective, where the evidence can lead to no mistake. 

If we cannot meet the evil here, and regulate it here, the 
power to expel and the power to prevent are empty and worth- 
less. The result will be, that ship-masters and traffickers in 
emigration can and will force upon us paupers, vagabonds, 
felons, and infamous persons, though we have an admitted 
power to expel them. 

The Constitution was never designed to work out such re- 
sults, —results which are as injurious to the United States as 
they are to the States. If we cannot meet and control by suit- 
able regulations the introduction of such persons, on what prin- 
ciple can the laws expelling or forbidding the introduction of 
free negroes be sustained? Such laws exist, and I apprehend 
it will be found difficult to sustain them on the ground of color 
alone. 

But I have dwelt, perhaps, sufficiently on this question of 
power to admit or deny to persons the right to live among us. 
A still more important inquiry, though secondary in principle, 
arises as to the power to exact two dollars for each alien, as a 
condition upon which he may come to abide here? I con- 
tend that this feature of the law (although, in reply to the 
arguments of counsel, it has been treated as a revenue meas- 
ure) is, in fact, strictly a police measure. 

The counsel deny that the State has a right to take any 
money in execution of the law. I trust we have vindicated 
the right, as belonging to the reserved power of the State to tax 
whatever is within its territory ; but whether we have or not, 
there can be little doubt that police laws carry with them the 
herent right to raise in some form sufficient funds to execute 
the law. 

It is upon this ground that fees are paid to pilots, and that 
masters are compelled to pay, whether they take a pilot or not. 
It is on this ground that ship-owners are obliged to pay the 
expenses, often large, of quarantine and health laws. It is on 
this ground that ballast laws and harbour laws are enforced. 
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All such acts subject the party, either to expense or to what is 
equivalent. 

These police acts all stand on the firm basis of acknowl- 
edged right. The authority of a State to maintain and en- 
force them is admitted. They are mostly precautionary meas- 
ures, found necessary for the public welfare. ‘The principle 
running through them all is, that those who give occasion to 
resort to corrective legislation must bear the expense. It may 
be a great misfortune to have contagion on board of a vessel; 
but those who sail her bring it in, and must bear the expense 
of the measures necessary to preserve the public health. ‘This 
right goes, not only to the requirement of money, but to the 
destruction of property, when safety demands it. ‘This princi- 
ple is inherent in the police system, and if it were not, — if the 
expense of executing such laws could not be exacted, — they 
could not be executed at all. "The State manifestly ought not 
to be required to pay pilots, or for the expense of quarantine. 

Is there any well-founded distinction between this mode of 
employing police power and that adopted by Massachusetts ¢ 
Is not protection against paupers just as necessary and as com- 
pletely police in its character as the preservation of health ? 

Let us look attentively at the law of Massachusetts in this 
particular. It manifestly cannot be executed without ex- 
pense. Officers, boats, and boatmen are necessary, for vessels 
must be boarded. ‘The passengers must be examined, and 
bonds, in some cases, required. These are admitted to be ap- 
propriate measures, but they cannot be executed without 
money. Those who can give no bonds must be sent back, 
and this is attended with large expenses. 

It is obvious that the amount of expense can neither be fore- 
seen nor accurately estimated. What rule could, under such 
circumstances, be adopted for raising funds? The legislature, 
being left at discretion, thought, in the then existing state of 
things, a scale equal to two dollars each for such aliens as gave 
no bonds would be adequate to the exigency, and accordingly 
required the master to pay that much. And the Supreme 
Court of Massachusetts say, that it little more than covered the 
actual expense at the time this suit was instituted. There has 
since been a great increase of the number of aliens arriving an- 
nually in Massachusetts, and this fact is employed to lead the 
court to erroneous conclusions. We believe, however, the case 
is to be decided by the record, and if so, it will be seen that 
the record does not object to the amount of money raised, but 
to the right to raise any. The objection is to the power of the 
State to demand any. We say we have a right to enough to 
meet all expenses, at least, under any view of constitutional 
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power which may be taken, and that an excess cannot be 
noticed by the court unless the fact appears upon the record. 

I have now chiefly gone over the material considerations 
connected with this case, and feel deeply conscious that I have 
but too imperfectly discharged the duty imposed upon me. I 
will, however, briefly recapitulate the positions which have 
been assumed, that the court may, at a glance, see in connec- 
tion the grounds upon which we stand. 

Ist. [ have maintained that the law of Massachusetts is a 
police act for the regulation of paupers and pauperism. 

2d. ‘That the State has a right to make such laws, which are 
but a modification of a system which has been maintained by 
her people for two hundred years, who have and do claim the 
right of unqualified sovereignty in this particular. 

3d. That although the Constitution gives to Congress the 
power to regulate foreign commerce, yet this is not an exclu- 
sive but a concurrent power, and that, consequently, the State 
may, within its own limits, regulate foreign commerce, provid- 
ed it does not make laws for that purpose which are repugnant 
to the laws of the United States. 

Ath. That no such conflict or repugnancy does exist between 
the law of Massachusetts and any law of the United States, 
and therefore the law of Massachusetts is valid. 

5th. That two views might be taken of that provision of the 
law which required the master to pay after the rate of two dol- 
lars each for all alien passengers brought into port and landed. 

First, the counsel for the plaintiff maintains that it is a tax 
for revenue, and as such is a regulation of commerce. We 
meet them on this ground by saying, that the provision can be 
and is maintained under the taxing power of the State, which, 
being concurrent and coextensive with that of the United 
States, and equal to it, necessarily confers the right to tax 
navigators, Owners, passengers, or any other class of persons 
engaged in commerce, unless the State is restrained by the pro- 
hibitions in the Constitution; that these are limited to duties 
on imports and tonnage ; that men are neither the one nor the 
other, nor are they the subjects of trade and commerce, as they 
are not bought, or sold, or brought into the country by any one 
for the purposes of trade. They are, therefore, excluded from 
the prohibitions, and are left to the State as a resource of rev- 
enue, and may be taxed. 

The other view follows out the principle upon which we 
start, namely, that the law is strictly a police act made to cor- 
rect an existing and growing evil, and stands upon the same 
basis as the quarantine and health laws of the States. In look- 
ing at the subject in this aspect, we contended that the States 
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do, and always have, exercised an extensive concurrent juris- 
diction over foreign commerce, and those employed in it; 
that the laws of the States which relate to shipping, wharves, 
docks, piers, harbours, and the men employed in foreign com- 
merce, are innumerable, and, as was well said by Mr. Justice 
Catron, so numerous and diversified that Congress could not 
supply them ina century. I said that hence the necessity of 
a concurrent exercise of the power over foreign commerce was 
apparent. Our system, as a whole, is complicated; two gov- 
ernments spread over the same territory, but for different pur- 
poses, must impinge upon each other occasionally. But the 
day has gone by when we need feel any alarm from the 
strength of individual States. Virginia once held a twelfth of 
the political power in the Senate ; now, she holds but a thir- 
tieth, and her relative importance to the Union has waned be- 
yond that proportion. ‘The States, at every advance of the 
power and strength of the Union by an increase of the mem- 
bers of the confederacy, lose something of their relative im- 
portance and comparative strength. ‘They go backward in the 
process, while the confederacy goes forward. This is a warn- 
ing to us to take nothing from the power of the States to add 
to the power of the Union, for in the States lies the strength 
of the Union. This Federal government is wholly incapable 
of managing the great and complicated affairs of this wide- 
spread country. It cannot legislate for the local wants of 
Maine and Texas. These are supplied by the local legislatures 
of the States, whose powers are so great, so diversified, and so 
comprehensive, that, if this government were suspended in its 
Operations, our persons and property would remain secure. 
Justice would be administered, and good order just as well pre- 
served as it is now. The only material derangement would be 
in the foreign trade and commerce. It is manifest that our 
strength, and the durability of our system, lie in the federative 
principle, —in the organizatior of States, whose powers em- 
brace every thing except a very few national objects. The 
limitation of this government to such objects alone gives to it 
its strength and usefulness, and the most unwise, if not the 
most fatal, course it can take will be to arrogate to itself the 
power of the States, by taking from them what they have been 
accustomed to enjoy through the whole Federal history. The 
counsel say the power over foreign commerce is exclusive, 
and no doubt this doctrine extends also to commerce between 
the States. Commerce consists of every thing belonging to 
trade and navigation. It is manifest, however, that the States 
have managed, controlled, and regulated at all times nine 
tenths of this intercourse. Their laws prevail, not only in the 
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ports, harbours, cities, &c., but I know of no attempt on the 
part of the United States to regulate in any way the trade 
between New Hampshire, Vermont, Rhode Island, and Mas- 
sachusetts, or that between New Jersey, Connecticut, and New 
York. The great markets draw their daily supplies from the 
neighbouring States, which in turn supply their wants from 
those markets. Hitherto the United States have wisely left all 
these things undisturbed in the hands of the States ; but if ever 
a contest grows up concerning this power, the decision must be 
that it is concurrent, as the United States are utterly incompe- 
tent to supply the necessary legislation. 'This is sufficiently 
manifest, if we take this District of Columbia as an example 
of the capacity and ability of Congress to administer to local 
wants. 

Such are the grounds upon which I have endeavoured to 
place the merits of the questions involved. We are opposed 
at every step, and whatever position we assume, it is alleged 
to be within the supposed mischief complained of. We are 
denied the right to board a vessel for the purpose of examining 
the passengers. We were always till now denied by the coun- 
sel the right to exact, in any case,a bond of indemnity for alien 
paupers ; and as a bond is a contingent liability to pay money, 
it is difficult to see how it can be lawful, though it is now con- 
ceded to be so, while a claim for money is denounced as un- 
lawful. The one right stands upon no better foundation than 
the other. 

We are denied the right to demand money for any purpose. 
We can do none of these things without regulating unlawfully 
foreign commerce. We cannot meet and correct the evil of 
pauperism. England, Ireland, and Germany may empty their 
poor-houses upon us, and compel us to assume their burdens 
and to perform their duties to humanity, because we are pas- 
sive, powerless instruments in their hands. 

We do not believe that the States are thus shorn of their 
authority, or that the Constitution of the United States was 
ever designed to cover such broad ground, and therefore we 
feel confident that the law of Massachusetts is constitutional. 


Smiru v. TurRNER. 


Mr. Willis Hall, for the defendant in error. 


On the former argument of this cause, the distinguished 
counsel who will conclude this discussion illustrated it by sup- 
posing a citizen of the United States coming from Charleston 
by water to arrive in the harbour of New York; it may be a 
member of Congress, on his way to discharge his legislative 
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functions in the Capitol, or it may be one of this honorable 
court, proceeding to his seat in this august tribunal. His prog- 
ress is arrested, and he is not allowed to proceed until he has 
paid a dollar to an official of the State or city of New York. 
This is true. Nor is this citizen allowed to enter the city at 
all, if infected with the yellow-fever or any other infectious 
disease. And if he approaches the city by land, he will not 
be allowed to enter the ferry-boat at Jersey City until he has 
paid the toll. 

It would be a truer illustration to suppose a citizen or an 
alien, — no matter whom, the President of the United States or 
the humblest individual that ever entered the harbour, — any 
person capable of being the vehicle of infectious disease, — to 
approach our city, bringing infection, bearing death to thou- 
sands, — an approach more dreadful than that of an invading 
army. He is repelled, — justly repelled. — by the express au- 
thority of the law of nations. (Vattel, Book 2, ch. 9, § 123.) 

By whom is he repelled? By the Federal government ? 
Under what clause of the Constitution? Under which of its 
powers? Under its commercial power ?— A traffic in conta- 
gion! a tariff upon disease! Under its war power ?—A war 
with the king of terrors!) No. The State, and the State 
alone, has the power, and alone is charged with the duty, of 
repelling disease, and of guarding its confines from the en- 
trance of whatever might injure its citizens. 

To turn away the stranger to perish was uncivilized and un- 
christian; but long experience proved that it was also unsafe. 
Men thus desperately situated would find means to commu- 
nicate with their friends on shore, and thus the infection would 
be propagated in spite of all efforts at prevention. 

The perception of this necessity, increasing wealth, a bet- 
ter civilization, and a larger infusion of the Christian maxim, 
“Do as you would be done by,” at length erected a hospital 
on the coast, in connection with the quarantine, for the exclu- 
sive use of all persons entering our harbour from the sea, until 
they can safety be permitted to enter our thronged city. 

How should the expenses of the quarantine and its appurte- 
nances be defrayed? By the passenger, or by the State? The 
State did not invite the stranger to her shores. He did not 
come for her benefit. The misfortune which has fallen upon 
or threatens him is not of her procuring. Why should she 
divide the evil with him ? 

It is eminently proper that the passenger should pay all rea- 
sonable and proper expenses. He receives all the direct bene- 
fit, and the maxim applies, “ Qui sentit commodum debit et 
sentire onus.” Here the State is indirectly benefited. So it 
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is by a turnpike; but the traveller, who receives the direct 
benefit, pays the toll. So in Europe it is supposed that the 
safety of society requires the adoption of a law in every na- 
tion that no one shall travel through the territory without a 
passport, but the traveller, and not the State, pays for the pass- 
port. ‘The State is under no obligation to permit the passen- 
ger to enter her territory at all. Nothing can be more reason- 
able, therefore, than that she should make it the condition of 
his admission, that he should pay all the expenses which his 
admission occasions. 

The record in this case shows, that, some time in 1841, the 
plaintiff, as master of the ship Henry Bliss, brought into the 
port of New York, from Liverpool, a foreign port, and landed, 
two hundred and ninety-five steerage passengers. 

1 Revised Statutes, p. 436, § 7, requires “the health-com- 
missioner of the port of New York to demand, and, in case of 
refusal or neglect to pay, to sue for and recover, in his name of 
office, the following sums, from the master of every vessel that 
shall arrive in the port of New York, viz.: — For the master 
and each cabin passenger in a vessel arriving from a foreign 
port, one dollar and fifty cents. For each steerage passenger, 
mate, sailor, or mariner, one dollar.” 

The defendant, as health-commissioner, demanded of the 
plaintiff, as master, &c., the sum of two hundred and ninety- 
five dollars for the use of the quarantine, for that number of 
steerage passengers brought by him in his vessel as aforesaid. 
The master refused to pay, and the health-commissioner sued, 
as required by the statute. 

The action is debt on the statute. The master demurred, 
on the ground that the State law is contrary to the Constitu- 
tion of the United States, and void. 

The Supreme Court of New York overruled the demurrer, 
denying that the State law is contrary to the Constitution of 
the United States, and declaring that the principle involved is 
essentially the same as that involved in the case of New York 
v. Miln, 11 Peters, decided by this court in favor of the State 
law. 

‘The master appealed from this decision to the Court of Er- 
rors, the highest court in our State, and that court unanimous- 
ly affirmed the decision of the Supreme Court. From that 
court the master has appealed to this high tribunal, and the only 
specification which he makes of the unconstitutionality which 
he alleges against the State law is, that it is a regulation of 
commerce over which the State has no jurisdiction. 

This cause has already been once elaborately argued before 
the court. Cases involving analogous principles have since 
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been fully discussed by very eminent counsel. This re-argu- 
ment which has been ordered admonishes me that the ease 
itself has been thoroughly investigated by the court, which, 
after viewing it in every aspect, by the light of all the argu- 
ments which have been suggested, still finds itself perplexed 
with doubt and surrounded with difficulties. 

Under these circumstances, far abler counsel might well de- 
spair of being able to present a new view of the case, or a new 
argument; but if [I cannot hope to enlighten, I will promise at 
least not to detain the court longer than is necessary to run 
rapidly over the brief which I have prepared. 

I. Our quarantine, as now established, rests upon two laws, 
both passed on the same day, both having a common origin, 
both made with obvious reference to each other, although by 
different legislatures, and both forming in fact but one law. 

The first was passed by the State on the 27th of February, 
1799. The second was enacted by the Federal government 
on the same day. To be understood, they must be collated 
and traced historically. 

Far removed from danger, we now coolly discuss the provis- 
ions of laws made in the very agony of fear. We must retrace 
our steps; we must catch the spirit of the times before we 
can understand or appreciate the various provisions of those 
laws. 

The State law is the one establishing the quarantine and 
marine hospital at Staten Island, and which adopts the provis- 
ion as to passengers substantially as it now exists. 

The law which in these days of State rights is sought to be 
overthrown, as going too far in asserting the separate existence 
of the States, was passed in the heyday of Federalism and 
consolidation. It was passed by a Federal legislature, a Fed- 
eral council of revision, and signed by John Jay, as Governor. 
If it is obnoxious to the objections now urged against it, the 
objectionable clauses have not crept in through any oversight 
or inadvertence on the part of its framers. No law was ever 
better considered, both as to its efficiency for the purpose in- 
tended, and as to its collision with any law of the United 
States. 

This obnoxious law was reported by a joint special commit- 
tee, of which Aaron Burr was a member and De Witt Clinton 
was chairman. For ten years prior, the yellow-fever had raged 
almost annually in the city, and annual laws were passed to 
resist it. The wit of man was exhausted, but in vain. Never 
did the pestilence rage more violently than in the summer of 
1798. The State was in despair. The rising hopes of the 
metropolis began to fade. 'The opinion was gaining ground, 
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that the cause of this annual disease was indigenous, and that 
all precautions against its importation were useless. But the 
leading spirits of that day were unwilling to give up the city 
without a final desperate effort. The havoc in the summer 
of 1798 is represeited as terrific. ‘The whole country was 
roused. A cordon sanitaire was thrown around the city. 
Governor Mifflin of Pennsylvania proclaimed a non-intercourse 
between New York and Philadelphia. This may be thought 
to conflict strangely with the doctrine, that the Federal gov- 
ernment alone has jurisdiction of commerce between the States, 
but it may serve as an illustration that the police laws of the 
States are paramount; that when men are trembling for their 
lives, no commercial regulations can oppose a moment’s obsta- 
cle. Fasts were proclaimed in Connecticut and in the neigh- 
bouring cities, and when the pestilence had subsided, thanks- 
givings were proclaimed in this and the neighbouring States. 
Governor Jay called the attention of the legislature to the sub- 
ject in his message, and they responded by appointing a joint 
special committee of the Senate and Assembly, at the head of 
which they placed De Witt Clinton, then a senator from the 
city of New York, just commencing that glorious career which 
has since rendered his name immortal. ‘This act of raising a spe- 
cial joint committee of the two houses is as rare, and almost as 
significant of great danger impending over the republic, as that 
of appointing a dictator in ancient Rome. ‘This joint commit- 
tee reported the law of 1799 as a supplement to the law of 
1798. This law contemplated, by an express provision, that 
the aid of the United States should be sought as far as deemed 
necessary, and another provision of the law imposed a light 
charge upon passengers, for the purpose of supporting the estab- 
lishment. 

The system then established has continued without material 
variation to this day. It seems to have had two objects in 
view :— 

Ist. To cut off completely all intercourse between persons 
under quarantine and the city. 

To effect this, the law required that the quarantine should 
be removed from Governor's Island, which was within three 
quarters of a mile of the city, to Staten Island, which was 
more than nine miles distant. It also required a plot of forty 
acres of ground to be purchased, and a wall to be thrown 
around it as high and impassable as that of a state prison, that 
no one might enter or escape without the permission of the 
health-officer. It also directed that a marine hospital should 
be built within the wall, and adequate accommodations prepared 
for all who should be sent to quarantine. 

29° 
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2d. The second object of the law was to cut off all com- 
munication between the vessel and goods, and the city. 

To do this, they must put an end to the practice of suspected 
vessels breaking bulk at the wharves. ‘They doubted their 
constitutional right thus to interfere with the landing of goods. 
They were puritanically scrupulous as to their federal duties, 
But neither Jay, nor Clinton, nor Burr, ever doubted their en- 
tire right over persons, either to prohibit their landing or to 
prescribe such conditions as they saw fit. 

To obviate this constitutional difficulty as to their interfer- 
ing with the landing of goods, they determined to apply to the 
Federal government. Accordingly, a clause was introduced 
into the law directing the Governor to make the application if 
he saw fit. This was the origin of the Federal law. The 
court will perceive that it is directly connected with the State 
law, and obviously made with reference to it. Governor Jay 
had already applied to the Federal government. He induced 
his friend, John Adams, to advert to the subject as follows, in 
his message of December Sth, 1798 : — 

“ While, with reverence and resignation, we contemplate the 
dispensations of Divine Providence in the alarming and de- 
structive pestilence with which several of our cities and towns 
have been visited, there is cause for gratitude and mutual con- 
gratulations that the malady has disappeared, and that we are 
again permitted to assemble in safety at the seat of govern- 
ment for the discharge of our important duties. But when we 
reflect that this fatal disorder has, within a few years, made re- 
peated ravages in some of our principal seaports, and with in- 
creased malignancy, and when we consider the magnitude of 
the evils arising from the interruption of public and private 
business, whereby the national interests are deeply affected, I 
think it my duty to invite the legislature of the Union to ex- 
amine the expediency of establishing suitable regulations in aid 
of the health laws of the respective States.”’ 

In the response, which was then customary, from the Senate, 
they reply to this recommendation as follows : — 

“Sympathy for the sufferings of our fellow-creatures from 
disease, and the important interests of the Union, demand of 
the national legislation a ready coéperation with the State gov- 
ernments in the use of such means as seem best calculated to 
prevent the return of this fatal calamity.” Senate Journal, 
p- 21. 

Thus it appears that neither the President nor the Senate 
contemplated the establishment of a complete system, but 
merely a law auxiliary to the State systems. Of course it be- 
came necessary to examine the State systems, to see what aid 
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was required, and especially the New York system, with special 
reference to which this legislation was called for. 

In compliance with this recommendation of the President, 
Congress passed the law of the 25th of February, 1799. 

This law begins by requiring the collectors and revenue-offi- 
cers to observe the restrictions imposed upon vessels by the 
State health laws, and to aid in their execution. It next pro- 
vides for landing goods elsewhere than at the wharves of a 
city. It then requires the parties interested to pay for storage 
of goods “landed elsewhere,” &c. 

Of this law it is to be observed, — 

Ist. That it confines itself entirely to goods, over which it 
was supposed, under its commercial powers and its exclusive 
right to collect duties, it must exercise an exclusive control. 

2d. That it provides no means of supporting the quarantine. 
This is a universal charge throughout Europe wherever quar- 
antines are established. 

This was not an oversight, for the law provides for the ex- 
penses of purifying and storing goods, but says nothing of the 
expenses of purifying, healing, and maintaining passengers. 
This omission is fully accounted for by the fact, that all the 
State laws, and especially the laws of New York, had already 
provided for the general expenses of the quarantine, and Con- 
gress had knowledge of those laws, and was satisfied with 
them. Another inference from the omission of this essential 
provision is, that Congress doubted its power to lay a tonnage 
or other duty for any such purpose. It certainly has no such 
power except under the general welfare clause, which was then 
stoutly denied by a party which, two years afterwards, gained 
the ascendency, which it has subsequently maintained. 

3d. A third observation is, that it was passed on the same 
day with the State law which suggested to the governor the 
propriety of calling on the Federal government for aid, and the 
perfect understanding which existed at that time between the 
two governments leaves no room to doubt that it was passed 
mainly at the instigation of Governor Jay,—that it was made 
especially with reference to the New York law, — that the two 
laws form, in fact, but one,—that to be understood they 
must be read together, —that the Federal law contains not 
only a general, but a particular sanction of every section in the 
State law. 

In reliance upon these two laws thus established, New York 
has gone to great expense in forming an adequate establishment 
for our harbour, — one which has protected the city since its 
complete establishment in 1805. Of its efficiency, a distin- 
guished physician of New Orleans thus speaks : — “If the dis- 
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ease is not communicable by infection, how can we account 
for the fact that in a few years five physicians, health-officers 
for the quarantine of New York, have fallen victims to it, 
while there has not been a case known in that city for twenty- 
two years?” 

From the foregoing facts another conclusion arises worth 
noting. New York has acted in good faith. Under color of 
police regulations, she has not attempted to regulate commerce. 
In her legislation, she has had no object in view but protec- 
tion from disease. 

Il. The charge which the State, by her law, exacts from 
passengers arriving in the port of New York to support her 
quarantine, is merely a common-law toll, and may be defended 
on the same principles as the ferriage from Staten Island to 
the city. All the rules of a toll apply to it. 

Ist. It is established by the State for the support of work 
done for the public good, to be paid by those only who are 
especially benefited by it. 1 Mod. 474; Cro. Eliz. 711. 

2d. It is supported by a good consideration, which is ne- 
cessary toa toll. 2 Wilson, 296; 4 Taunt. 520; 10 Barn. & 
Cres. 508. 

Those who do not go to the hospital receive a consideration, 
as well as those who do. The probability of advantage is as 
good a consideration as the actual enjoyment of the considera- 
tion. 

Ramsgate harbour is supported by a toll upon all vessels, 
whether they enter or not, which come into a situation from 
which they would be compelled to seek refuge there in case of 
astorm. 3 Wm. BI. 714. 

If a port of refuge is a proper subject of toll at a point where 
it becomes essential in case of a storm, much more is a hospital 
of refuge, at a point where there is peculiar danger of disease, 
and when, without it, disease would be death. 

This principle of charging those who receive no actual bene- 
fit is very common. It is sufficient to instance pilotage. It is 
part of every system of pilotage, that, if a pilot offers, the vessel 
must pay pilotage whether she receives or rejects him. 

3d. There is an essential difference between a toll and a tax. 
Tax comes from a word that means the arrangement of the 
items of the public account. It has long since come to mean 
the charge which the government exacts of its citizens for its 
support. A tax is public, atoll private. A toll rests upon a 
good consideration. A tax is irrespective of consideration ; it 
rests upon the authority of government alone; it is as impera- 
tive in a bad government as a good. ‘That the distinction is a 
substantial one appears from the fact, that in England a toll 
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may be granted by the king, but a tax can be levied only by 
an act of Parliament. Cro. Eliz. 559; 3 Lev. 424; 2 Mod. 143; 
4 ib. 323. 

In this respect, this case differs from the Massachusetts case, 
which was argued at the last term, and is about to be re-argued. 
There the two dollars exacted of the passenger for the benefit 
of the almshouse is applied to a purpose in which the passenger 
has no particular interest. It might as well have been applied 
to any other, or be paid at once into the treasury of the State, 
for its use for all purposes. It is, therefore, a tax, and rests 
upon the authority of government alone; but for the New York 
charge there is a fair equivalent, —it rests upon a private con- 
sideration. 

III. In all ports, quarantine (including lazarettos) is now 
one of the established charges. It is of modern origin. None 
prior to the plague in Marseilles in 1720. McCulloch’s Dict., 
Art. Quarantine ; Howard on Lazarettos, passim. 

The charge in England is much higher than it is here; in- 
deed, the charge here is less than in any other commercial na- 
tion. The necessity of these establishments is now universally 
admitted by all disinterested persons. 

The laws relating to quarantine in all nations are usually 
classed among municipal regulations. They are so in France. 
(See Dict. de Jurisprudence, Arts. Autorité Municipale, and 
Salubrité Publique.) 'They are so in England. Evans, in 
his collection of statutes, places them among police and crimi- 
nal laws. (6 Evans’s Statutes, 142.) 

For convenience, quarantine charges in England are collected 
at the custom-house ; but they are carried to the consolidated 
fund. (45 Geo. IIL. c. 10, § 7.) This fund is devoted to the 
support of the king’s household and the civil expenses of the 
internal government. 1 Bl. Com. 331. 

They are so also in Denmark. A remarkable illustration of 
this fact appears in the recent discussion of the ‘“‘ Sound dues.” 
In a communication on the subject from the Secretary of State, 
(the distinguished counsel who concludes this argument,) at- 
tached to President Tyler’s inaugural message of June, 1841, 
the Sound dues were complained of as unreasonable. When 
the territory on both sides of the Sound (it is said) belonged to 
Denmark, there may have been some foundation for the charge ; 
but the territory on the north of the Sound has, for several 
centuries, been an independent nation. There is, therefore, no 
longer a pretext for the exaction. The distinguished counsel 
admitted that the port charges which arose in consequence of 
being compelled to go into port to pay the dues were properly 
payable, for they rested upon an equivalent. By turning to 
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our own State papers (2 Com. and Nav. 144), it will be seen 
that one of these port charges is for quarantine. 

Again, all the maritime States of the Union have considered 
quarantines as an internal municipal regulation, entirely within 
their jurisdiction, and no one has ever thought of applying to 
the Union on the subject, except where they have attempted to 
defray the expense by a tonnage duty, which can be laid by a 
State only by consent of Congress. 

Virginia has never applied to Congress on the subject. She 
requires the master or owners of the vessel to defray the ex- 
pense. 

Pennsylvania and Delaware have never asked the assent of 
Congress to any law. They defray expenses precisely as is 
prescribed by the New York law. 

Maryland, South Carolina, and Georgia have established 
their own systems, but they have preferred to defray the ex- 
penses by a tonnage duty. ‘To do this, they were of course 
compelled to get the permission of Congress. 

New York has considered them as municipal regulations un- 
der every dynasty. The first law on the subject on her statute- 
book appears in 1758. (2 Liv. and Smith, Col. Laws, ch. 199.) 
She was then a Colony. All her commerce was then regu- 
lated in London, as now in Washington. Yet the execution 
of this law was in the hands of the Colonial authorities. ‘They 
prohibited the vessel from landing, until examined and purified, 
and charged all expenses to the master. This interference was 
not considered a regulation of commerce by the mother coun- 
try. 

The same law was reénacted verbatim in 1784. (1 Greenl. 
117.) New York was then a separate and independent sov- 
ereignty, and had her own custom-house and revenue officers. 
Yet the execution of this law was given, not to her revenue 
officers, but to the master and wardens of the port. 

The third law was passed in 1794. (3 Greenl. 146.) New 
York had then become a member of the Federal Union. ‘This 
law assumed the whole subject of quarantine, and all its appen- 
dages, as being under the exclusive control of the State. 

Thus quarantine laws passed in three widely different dynas- 
ties preserve to the quarantine of New York the same muni- 
cipal character. 

This slight review of the New York laws cannot fail to im- 
press upon the court, not only that she has always considered 
them essentially police laws, but that the construction which 
New York has put upon her rights to impose quarantine 
charges upon master, owner, or passengers was contemporane- 
ous with the Constitution, and has been continued without ob- 
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jection more than half a century. We claim, therefore, the 
application of the rule in Stuart’s case, that “‘a contempora- 
neous exposition of the Constitution of the United States, 
adopted in practice and acquiesced in for a number of years, 
fixes the meaning of it, and the court will not control it.” (1 
Cranch, 299.) 

IV. All the legislation of the United States on this subject 
has been in corroboration and recognition of the State quaran- 
tine and health laws, and whenever this court has adverted to 
them, it has been to approve of them, as within the State 
authority, notwithstanding their admitted interference with 
commerce. ‘The United States have passed three laws on the 
subject. 

The first was the law of May 27th, 1796. (1 Story’s Laws, 
432.) This law simply required the President to direct the 
revenue-oflicers to aid in the execution of quarantine, and also 
the health laws of the States. 

Hypercriticism may contend that the establishment of a 
marine hospital on the quarantine grounds, for the exclusive 
reception of infected persons thrown upon our coast from the 
sea, has nothing to do with quarantine. But it is absurd to 
say that it is not a pertinent and appropriate part of our health 
laws, and under the express sanction and protection of the 
United States law of 1796. 

The second law was passed on the 25th of February, 1799. 
This law we have already examined, and found that the whole 
purport of the law, as well as the proposition in the President’s 
message, was to come in aid of the State laws. 

The third law was passed on the 13th of July, 1832. It 
simply authorizes the Secretary of the Treasury to employ ad- 
ditional boats, if necessary, to aid State quarantines. 

These laws sanction the whole system of State quarantines, 
and every thing appurtenant to quarantines, such as hospitals, 
and the means of purification, and the preventing the spread- 
ing of contagion. Of these laws Chief Justice Marshall has 
said, —‘“ The laws of the United States expressly sanction the 
health laws of a State.” (12 Wheat. 444.) 

Again, the decisions of this court, in harmony with the 
laws of the United States, have always spoken with approba- 
tion of the health laws of the States. In Gibbons v. Ogden, 
Chief Justice Marshall holds the following language : — “ The 
inspection laws form a portion of that immense mass of legisla- 
tion which embraces every thing within the territory of a State 
not surrendered to the general government: all which can 
be most advantageously exercised by the States themselves. 
Inspection laws, quarantine laws, health laws of every descrip- 
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tion, as well as laws for regulating the internal commerce of a 
State, and those with respect to turnpike-roads, ferries, &c., 
are component parts of this mass.” (9 Wheat. 203.) 

In numerous subsequent decisions, this court have always 
adverted to this class of State laws in the same strain. 

To this it will be said, in reply, This doctrine is readily ad- 
mitted, but a marine hospital is no essential part of a system 
of health laws. We answer, — 

First, a marine hospital or lazaretto is connected with the 
quarantine in every nation in Europe. 

Secondly, nearly a century’s experience in our own port, 
with and without a hospital, has demonstrated its necessity. 

Thirdly, the State, which has the sole discretion in the 
matter, has deemed it a necessary part of her quarantine. 

A quarantine regulation is not merely a detention of forty, or 
twenty, or any other number of days. Instead of a detention, 
it may be a deviation, a requiring of passengers to be landed 
at a particular point, or it may be an order that the sick shall 
be received into a hospital made for the purpose, and cared for. 

V. It must be admitted that the States may pass quarantine 
and health regulations, that is, laws to prevent the introduction 
of infection into their harbours. Consequently, they may resort 
to such means for that purpose, and to defray the expense, as 
they judge expedient, and as are within their jurisdiction. 

The possession of the power to establish embraces the power 
to support. For example, the Constitution gives the power to 
Congress to establish post-offices. Under that power they have 
always exercised the right, without dispute, to exact postages. 

It is a maxim in this court, laid down in the case of Miln 
and in numerous other cases, that a State has jurisdiction of 
all means not prohibited to it by the Federal or State constitu- 
tion. It is not pretended that the means resorted to in this 
case are prohibited by the State constitution; nor could such 
prohibition, if it existed, be the subject of inquiry in this 
court. 

VI. The whole controversy, then, reduces itself to the sin- 
gle question, Is the means which has been resorted to by the 
State of New York to support its quarantine and health laws — 
that of exacting a toll or tax of passengers — prohibited to it 
by the Federal Constitution? We confidently aver that it is 
not. 

1st. This power, which is included in the power to prohibit 
the entrance or exit to and from the territories of the States, is 
nowhere given to the Federal government. It is nowhere 
granted as a substantive power. The power to grant ingress 
and egress to and from its territory belongs to every sovereign 
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State. (Vattel, Lib. 2, ch. 7, § 98; 2 Ruth. Inst. 476.) 
They may, therefore, attach what conditions they please to 
this privilege. 

Iu the distribution of the substantive powers of government 
between the sovereignty of the United States and the State 
sovereignties, those only which were expressly granted fall to 
the share of the United States; all others remain with the 
States. In 4 Wheat. 195, this court say :— “It does not ap- 
pear to be a violent construction of the Constitution, and is 
certainly a convenient one, to consider the power of the States 
as existing over such cases as the laws of the Union may not 
reach.” 

3y a substantive power is meant a power which may be ex- 
ercised, not as a means, but an end. It must be expressly 
granted, either directly and distinctly by name, or indirectly, as 
included in and adhering to some other granted power. This 
power is nowhere granted by name, nor is included in any 
other grant of power. 

First, it is not included in the ninth section of the first article 
of the Constitution: — ‘* The migration or importation of such 
persons as any of the States now existing shall thiuk proper to 
admit shall not be prohioited by the Congress prior to the year 
1808; but a tax or duty may be imposed on such importation, 
not exceeding ten dollars for each person.” 

This is a case of migration, not of importation. This sec- 
tion gives Congress no power over migration. It recognizes a 
preexisting right in the States to exclude it at all times, and 
says Congress shall not exclude it before 1808. Where does 
Congress get the power to exclude it after 1808? The prohi- 
bition of the exercise of a power for a limited time, which 
Congress did not possess before at all, cannot give it to them. 
Congress cannot take power, not as a means, but as an end, by 
implication. Such a conclusion is effectually excluded by the 
tenth amendment : — “ The powers not delegated to the United 
States, nor prohibited to the States, are reserved to the States 
or the people.” 

Again, this section at the time was explained, and has ever 
since been construed, as having no other effect than giving 
Congress power, after 1808, to prohibit the slave-trade. 

Judge Iredell, the leading member of the Convention from 
North Carolina, thus explains this section when submitted to 
the State convention: —‘“ The Eastern States, who long ago 
have abolished slavery, did not approve of the expression 
slaves. 'They therefore used another, which answered the 
same purpose. .... . The word migration refers to free per- 
sons, but the word importation refers to slaves, because free 
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persons cannot be said to be imported.” (3 EIL Deb., Ist ed., 
p. 98.) 

Judge Wilson, who had the largest agency in forming the 
Constitution of any man except Madison, thus explains this 
section to the convention of Pennsylvania: —‘“ Under the 
present confederation, the States may admit the importation of 
slaves as long as they please ; but by this article, after the 
year 1808 the Congress will have power to prohibit such im- 
portation, notwithstanding the disposition of any State to the 
contrary. .... . The gentleman says that it means to pro- 
hibit the introduction of white people from Europe, as this tax 
may deter them from coming amongst us. A little impartiality 
and attention will discover the care that the Convention took 
in selecting their language. The words are, ‘The migration or 
importation of such persons, &c., shall not be prohibited by 
Congress prior to the year 1808, but a tax or duty may be im- 
posed on such importation.’ It is observable here that the 
term migration is dropped when a tax or duty is mentioned, so 
that Congress have power to impose the tax only on those im- 
ported.” 

Here we have the express authority of Judge Wilson, (and 
there is no higher on a question of constitutional interpreta- 
tion,) that this ninth section does not give Congress the power 
to tax free emigrants or passengers. The advocates for this 
power in the Federal government must look for some other 
clause in which this power lies concealed. 

Secondly, we are told it is part of the power contained in 
the grant to Congress “ to regulate commerce.” 

The term “regulation of commerce” had a very definite 
and well-understood meaning at and before the Revolution. 
The phrase had become popularized by the disputes between 
the Colonies and the mother country. It was not understood 
to embrace any of the offices between ship and shore, such as 
pilotage, wharfage, quarantine, &c., all of which were regulated 
by colonial, and not by the laws of the mother country. (See 
Colonial Laws, passim.) It was not understood to embrace the 
right to levy duties for revenue, either upon persons or things. 
The assumption of the right to levy duties upon tea, under the 
pretence of regulating commerce, produced the Revolution. 
But the right to regulate commerce was conceded to England. 
In the address of the Continental Congress to the people of 
Great Britain they say, —“ ‘The Colonies are entitled to a free 
and exclusive power of legislation in their several provincial 
legislatures, where their right of representation can alone be 
preserved, in all cases of taxation and internal polity, subject 
only to the negative of their sovereign: but from the necessity 
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of the case, and a regard for the mutual intercourse of both 
countries, we cheerfully consent to the operation of such acts 
of the British Parliament as are bond fide restricted to the 
regulation of our foreign commerce.” (1 Journal, 28, 29.) 

The regulation of commerce was considered as something 
great and international, — almost synonymous with the Naviga- 
tion Acts, — acts intended by Great Britain to secure the bene- 
fits of the commerce of her Colonies to herself, and to regu- 
late her commercial intercourse with foreign nations. In this 
popular sense it was used by the framers of our Constitution. 
The grant of the power to regulate commerce to Congress 
was intended merely to substitute in this respect the new gov- 
ernment for the old, —the United States for England. 

Passengers are not the subjects of commerce. The power to 
tax them, if it existed in the Federal government, would not 
be by virtue of the power to regulate commerce. ‘They never 
have been treated as such by the Federal government. Duties 
have been levied upon goods from the first, but never upon 
passengers. Passengers may be landed anywhere, but goods 
only in ports of entry. The payment of passage-money gives 
no more control over them than the payment of board gives 
the hotel-keeper control over his boarders. If the power to 
tax them is placed upon the general taxing power of the 
United States, that is universally admitted to be common to 
the States. This law of New York is, therefore, as constitu- 
tional as any other of her tax laws, even although Congress 
may tax the same things. 

Again, the grant to Congress of the metaphysical power 
to regulate commerce did not carry with it any of the physical 
means of its exercise. The power to regulate, &c., is a mere 
capacity, a jurisdiction, an authority to make rules or laws. 
For example, the State has power to lay a poll tax of five 
dollars a head on every resident of this State. But does any 
one suppose that, by virtue of this power, the citizen may be 
ealled upon by a tax-collector to pay this sum? Must there 
not be a law to that effect?) A mere power in the Federal or 
State government is latent and dormant; like the electricity 
of the air, it is unfelt and unseen until its energies are concen- 
trated into the thunderbolt of a law. 

It is palpable that the grant of power to regulate commerce 
will not authorize the collector to exclude passengers from our 
soil, or levy a tax upon them. There must be some law to 
that effect before he can move. 

If there is any thing or any measure attached to the mere 
grant of the power to regulate commerce, and which passes with 
it, it is the right to lay a duty on tonnage. If the grant to Con- 











St ia 


as 


5 


1 
| 














352 SUPREME COURT. 





Passenger Cases. —Argument of Mr. W. Hall. 








gress would of itself exclude the States from any act, it would 
from this. Yet Marshall tells us that the States would have 
had this right, had they not been expressly excluded from it by 
another clause in the Constitution. (9 Wheat. 202.) If the 
right to lay a duty on tonnage is not taken from the States by 
the grant to Congress of the power to regulate commerce, with 
what propriety can it be said that this grant takes from them 
the right to tax passengers ? 

Again. Laying duties on imports belongs especially to com- 
merce. Yet Hamilton says the States would have had this 
right had they not been expressly prohibited. (Federalist, No. 
32, p. 169.) And in neither case does the collector derive his 
authority to collect duties from the grant in the Constitution, 
but from express laws. 

A similar idea is conveyed by Marshall in the case of Stur- 
ges v. Crowninshield, 4 Wheat. 196:— “It is not the mere 
existence of the power, but its exercise,” &c. Two conclu- 
sions follow : — 

1. The mere grant of the metaphysical power by the Con- 
stitution does not carry with it any of the physical means ne- 
cessary for its execution. It does not execute itself. 

2. That although the power be exclusive, the means are 
not so. 

This idea, that an exclusive power seizes upon the appropri- 
ate means of its execution and makes them exclusive also, has 
been a fruitful source of error. The argument is, A tax upon 
passengers 1s an appropriate means of regulating commerce ; 
therefore the power to regulate commerce seizes upon it and 
converts it to its own nature, — that is, makes it exclusive, if it 
is itself exclusive. 

This notion of a grant of exclusive power, carrying with it 
the means of its own execution, and assimilating them to its 
own exclusive nature, is not a mere abstract speculation, but 
has often been attempted to be enforced, as in this case, in 
practice. ‘Thus in 1824 an attempt was made to compel the 
boatmen on tne Erie Canal to take out coasting licenses, on 
the fallacious idea that the exclusive power of Congress over 
commerce gave an exclusive control over all the means of 
commerce. (De Witt Clinton’s Message of 1824. 

_ The same assumption led to the case of Wilson v. The Black- 
bird Creek Marsh Co., 2 Peters, 245. In that case the legisla- 
ture of Delaware had incorporated a company, and authorized 
it to build a dam across a tide-water navigable creek, actually 
used for navigation. It was thought that this means of com- 
merce pertained exclusively to the commercial power, and that 
any interference with it was of itself, without any act of Con- 
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gress, an infringement of the power to regulate commerce. 
But Chief Justice Marshall held that the power, without a law 
made in pursuance thereof, was nothing; that the repugnance 
of the State law must be to an act of the United States made in 
exercise of such power. 

A similar case arose in the courts of the State of New York, 
The People v. The Saratoga Railroad Co., 15 Wend. 114. 
The railroad company built a bridge over the navigable wa- 
ters of the Hudson, above any port of entry, aud interfering 
with no law of the United States. The court held, that though 
Congress had the power, yet that there was no repugnance to 
make the State law void tll Congress had exercised the power 
by passing a repugnant act. 

Sull, it is objected that the law of the State of New York 
laying a tax or toll upon passengers is a regulation of com- 
merce, and that Congress alone has power to make a regula- 
tion of commerce. Admitting that Congress has the exclusive 
right to make such regulations, this is not a regulation of 
commerce. Does it purport to be a regulation of commerce ? 
Does the State undertake to regulate commerce? No. It pur- 
ports and has been used for half a century as a regulation 
of health or quarantine. Is it an appropriate regulation of 
health? Yes, unquestionably. Why, then, is it called a regu- 
lation of commerce? Is it because it interferes with com- 
merce? All quarantines must interfere with commerce more 
or less; yet this court has repeatedly declared that they are 
not on that account unconstitutional. Is it because it may be 
used as a regulation of commerce? So may a duty on ton- 
nage. Yet Chief Justice Marshall says the States might use 
it for revenue purposes. It therefore became necessary to pro- 
hibit it by a distinct clause. 

This court has repeatedly held that the States and the Fed- 
eral government may do the selfsame thing in the exercise each 
of its respective and acknowledged powers. ‘“ Whilst a State is 
acting within the legitimate scope of its power as to the end to 
be attained, it may use whatsoever means, being appropriate to 
that end, it may think fit; although they may be the same, or 
so nearly the same, as scarcely to be distinguishable from those 
adopted by Congress, acting under a different power.” (11 
Peters, 137.) 

To say that a tax upon passengers may be resorted to by the 
Federal government as a means is saying nothing. Every act 
which may be done by the States may be resorted to by the 
Federal government as a means, if “ necessary and proper” to 
the exercise of a granted power. 

It has been shown that this power to prohibit the entrance 

30 * 























354 SUPREME COURT. 








Passenger Cases.—Argument of Mr. W. Hall. 


of passengers, or place any conditions upon their entrance, has 
never been granted directly or indirectly, as a distinct substan- 
tive power or as adhering to any other power, to the Federal 
government. 

2d. This power has nowhere been prohibited to the States. 
All the prohibitions upon the States are found in Art. 1, ¢ 10. 
The only clause which is alleged to prohibit the States from 
the exercise of this power is, —‘“‘ No State shall, without the 
consent of Congress, lay any imposts or duties on imports or 
exports, except what may be absolutely necessary for the exe- 
cution of its inspection laws.” 

1. This is not an impost or duty. The lighter takes the 
goods from the ship to the wharf for so much aton. ‘This is 
an impost in one sense, but not in the sense in which the word 
is used in this section. ‘ Impost or duty,” as used in the Con- 
stitution, means such as is laid by virtue of sovereignty alone, 
irrespective of consideration. But we have seen that the tax 
laid upon passengers by the State is, in fact, a toll resting upon 
a private consideration, as much as pilotage or wharfage, both 
of which are regulated by statute. 

2. Passengers are not imports. That term is applied prop- 
erly to things or slaves brought into the country as property 
without their own volition. 

“Immigration applies as properly to voluntary as importa- 
tion to involuntary arrivals,” (9 Wheat. 216,) is the declaration 
of Chief Justice Marshall. 

Judges Iredell and Wilson, active members of the conven- 
tion which formed the Constitution, also declare that ¢mport or 
importation was intentionally used to avoid the idea of its ap- 
plication to passengers or emigrants. (3 Ell. Deb., Ist ed., 98 
and 251.) 

Judge Barbour, in delivering the opinion of the court in the 
case of The City of New York v. Miln, says, — ‘‘ Passengers 
are not the subjects of commerce, and are not imported goods,” 
&ec. (11 Peters, 136.) 

3. But admitting, notwithstanding these authorities, that 
passengers are imports, this section does not prohibit the States 
from laying any duty or impost upon imports, but from laying 
more than is “absolutely necessary for the execution of its in- 
spection laws.” 

If passengers are imports, the law in question is an inspection 
law. Infected or decayed goods are thrown into the sea. In- 
fected passengers are sent to the hospital, and the necessary 
expenses are defrayed by a duty laid by the State, by express 
authority of the Constitution. 

Inspection laws apply to imports as well as exports. The 
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nucleus of this provi ision as to Sti ute inspection laws was intro- 
duced into the convention by Colonel Mason, and applied only 
to exports. (3 Madison Papers, 1568, 1569.) It was afterwards 
modified, the word imports introduced, and it took its present 
form. (Ibid. 1584.) 

Inspection of imports must relate principally to health. — If, 
then, this toll or tax upon passengers is a duty upon imports, it 
is exclusively for the execution of a State inspection law. But 
it is objected, that in this case more is taken than is “absolutely 
necessary.” This is denied. ‘The State has advanced from its 
treasury, for the support and execution of this inspection law, 
more than it has received, —from the adoption of the Consti- 
tution to 1799, from $1,000 to $5,000 per annum; in 1799, 
§ 15,000 ; in 1809, $ 6,000. 

During the war and the previous non-intercourse and embar- 
go laws, from 1809 to 1815, the quarantine establishment, in- 
eluding ‘the marine hospital, was sustained almost exclusively 
by the State. And the same must again occur whenever a 
foreign war arises. 

If, then, in time of peace, there is a surplus, (which is not 
the case,) is it not proper that it should be applied to pay the 
debts of the establishment, and provide for its future wants ? 

Again, admitting that more is exacted than is ‘“ absolutely 
necessary,” the abuse cannot be corrected in this way. The 
fact does not appear in the case. The State has had no oppor- 
tunity of contesting this point. This case comes up on demur- 
rer. But suppose the record presented the question of excess 
properly to the court. It could not pronounce it, on any prin- 
ciple, a defence to a party refusing to pay at all. 

Besides, the Constitution itself prescribes the appropriate 
remedy for the evil: —‘‘ And the net produce of all duties and 
imposts laid by any State on imports and exports shall be for 
the use of the treasury of the United States, and all such laws 
shall be subject to the revision and control of Congress.” Con- 
stitution, Art. 1, ¢ 10. This clause in the Constitution sup- 
poses that the State law may collect more than is necessary for 
the purpose, and that it is not for that reason void. The ac- 
tion for excess must be brought by the United States, and Con- 
gress must correct the State law. This is the appropriate 
remedy, and this court has nothing to do with the matter. 

The conclusion is irresistible. If this section includes a tax 
or impost upon passengers, it contains also an authorization of 
the State law. 

3d. Not only does the Constitution not grant the power over 
passengers to the Federal government, and not prohibit it to the 
States, but, from the foundation of the government, this power 
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has been exercised almost exclusively by the States, without 
objection. 

First, that this power of admission to their territories was 
purely a State power was the doctrine of the founders of our 


republic. 
Those who formed the articles of confederation inserted the 
following article: —‘“ The people of each State shall have free 


ingress and egress to and from any other State.” (Confedera- 
tion, Art. 4.) From which it is to be inferred, that the power 
over ingress and egress was purely a State power, and that this 
article was necessary to restrict this power, so far as the citi- 
zens of other States of the Union were concerned; but it did 
not attempt to interfere with its exercise in relation to aliens. 

When, a few years after the Federal Constitution was formed, 
(which was intended as a revision of the articles of confedera- 
tion,) this article had been found defective in overriding the 
health laws of the States, — in absolutely requiring the admis- 
sion of the citizens of other States, although they might bring 
yellow-fever with them, —the article was modified as follows: 
— ‘“'The citizens of each State shall be entitled to all the privi- 
leges and immunities of citizens of the several States.’ (Con- 
stitution, Art. 4, § 2.) 

This section was intended to authorize the exclusion of the 
citizens of other States, under the same circumstances under 
which they exclude their own. This section had no reference 
to aliens. The right of the State as to them remained as be- 
fore. It is worthy of observation, — 

1. That the New York law makes no distinction between 
its own citizens and all other persons. 

2. That the case shows, and the fact is conceded, that all 
the persons on whom the tax was levied in this case were 
aliens. 

Again, that the power over ingress and egress was not taken 
from the States by the new Constitution was the contempo- 
raneous exposition. 

In the firse Congress after the adoption of the Constitution 
by the convention, in which were many members of that con- 
vention, the following resolution, of the date of the 16th of 
September, 1788, was passed : — 

“* Resolved, That it be, and it is hereby, recommended to the 
several States, to pass proper laws for preventing the transpor- 
tation of convicted malefactors from foreign countries into the 
United States.” (Journal of Congress, Vol. 13.) 

Laws were accordingly passed during that year and the next, 
and for five subsequent years after the Constitution went into 
operation, by most of the States; among which were Virginia. 
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South Carolina, Georgia, New Hampshire, Massachusetts, and 
New York. 

Secondly, not only were such the expressed opinions of the 
statesmen of that day, but ever since. It is believed that every 
State in the Union has practically guarded the gates of her own 
territory, and permitted the ingress and egress of such things 
and such persons only as she pleased. 

1. As to the egress of persons. All the States of the 
Union constantly enforce the writ of ne ereat. Numerous 
States, since the adoption of the Constitution, have passed or 
enforced laws prohibiting the egress of debtors without the 
leave of their creditors. 

2. As to the export of things. The statutes of New York 
declare, that “no flour shall be exported from the State un- 
til it has been submitted to an inspector.” (1 Rev. Stat., Ist 
ed., p. 536, § 1.) Similar laws have been made as to beef and 
pork, and most of the productions of the State. Similar laws 
have also been passed in other States. 

The State may lay an embargo absolutely prohibiting the 
export of any or all articles. Mr. Madison moved in conven- 
tion to prohibit the States laying an embargo, but it was not 
though expedient, and the proposition was rejected. (3 Madi- 
son Papers, 1444.) 

It is not intended to say that Congress may not resort to an 
embargo as ameans. But it has no power to interdict the ex- 
port of any article irrespective of the object. For example, it 
may perhaps resort to an embargo in the exercise of the war 
power, but it cannot do it to prevent a famine. 

3. As to the ingress of persons. The State poor laws, set- 
tlement laws, laws prohibiting the entrance of paupers, con- 
victs, infected persons, &c., are of this description. 

The laws of most, if not all, of the slaveholding States pro- 
hibiting the entrance of free blacks, is another instance of the 
exercise of this power. Does any one suppose the same power 
could legally have been exercised by Congress? 

4. As to the importation of things. Mississippi, and, it is 
believed, some other of the Southern States, have assumed the 
right to prohibit the importation of slaves as merchandise, and 
this right has been sanctioned by this court in the case of 
Groves v. Slaughter, 15 Peters, 449. The same right has 
been claimed and exercised by all the Free States. 

In New York, the introduction of bank-notes under one dol- 
lar, and of lottery-tickets, is prohibited. (1 Rev. Stat., 1st ed., 
p. 666, $ 29; p. 713, § 8.) 

So the introduction of noxious or immoral articles, injurious 
to the health or morals of the people, is universally prohibited 
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by the States, and not by the Federal government ; such as 
licentious books, immoral paintings, articles of gaming, tainted 
food, dangerous preparations of gunpowder, and all nuisances, 

The proposition, that the laying duties, or the right to regu- 
late commerce, gives Congress the right to import what it 
pleases, is not true. The case of Brown v. Maryland, 12 
Wheat. 419, by no means supports it. ‘The whole doctrine of 
that case is, that Congress has a monopoly of duties on what- 
ever articles the State permits to be landed. 

Ellsworth held in the Convention, that taking from Congress 
the power to lay duties on exports did not take away from it 
the power to lay an embargo (3 Madison Papers, 1385) or pro- 
hibit exportation. On the same principle, giving the power to 
lay duties on imports does not give the power to import. 

These examples show abundantly how extensively and con- 
stantly the States have exercised this power over ingress and 
egress, —over imports and exports. On the other band, no 
instance is recollected of Congress exercising this power over 
persons, except in the case of what is known as the alien law 
of 1798. By this law power was given to the President, by his 
marshals, to remove certain aliens. (1 Story, 515, ch. 75.) 

This law was bitterly censured at the time, and the right 
assumed by Congress denounced as unconstitutional. And it 
is now almost universally admitted that it was a violent and 
unconstitutional stretch of Federal power. Mr. Tazewell, a 
distinguished Senator from Virginia, said, —“ But one power 
was given to Congress over aliens, — that of naturalizing them; 
and this did not authorize Congress to prohibit the migration 
of foreigners to a State, or to banish them when admitted. 
The States had not parted from their power of admitting for- 
cigners to their society.” (Ell. Deb., Ist ed., 251; 2 Virginia 
Stat. at Large, New Series, 492.) 

‘This assumption of power on the part of Congress greatly 
excited and aroused the country. The legislatures of Virginia 
and Kentucky denounced the law, and passed resolutions sup- 
posed to have been drawn by Jefferson and Madison, and which 
have ever since been considered as of incontrovertible author- 
ity in the coustruction of constitutional law. 

The following is the fourth of the Kentucky resolutions : — 
“That alien friends are under the jurisdiction and protection 
of the laws of the State where they are; that no power over 
them has been delegated to the United States, nor prohibited 
to the individual States, distinct from their power over citizens, 
and it being true as a general principle, and one of the amend- 
ments to the Constitution having also declared, that the powers 
not delegated to the United States by the Constitution nor 
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prohibited by it to the States are reserved to the States re- 
spectively or the people, the act of Congress of the United 
States passed 22d of June, 1798, entitled ‘ An act concerning 
aliens,’ which assumes power over alien friends not delegated 
by the Constitution, is not law, but is altogether void and of 
no force.” 

VII. The law of the State of New York does not violate or 
contravene the provisions of any law or treaty of the United 
States. ‘Laws made in pursuance of the Constitution, and 
all treaties made or to be made, or which shall be made under 
the authority of the United States, shall be the supreme law of 
the land.”’ (Constitution, Art. 6, § 2.) 

Ist. As to treaties. 'The vessel was an English vessel, and 
it is conceded that all the emigrants.on whose account the toll 
was collected were British subjects. If the toll violates in let- 
ter or spirit any treaty with England, it is illegal and void. 
The treaties by which our intercourse is regulated with Eng- 
land are the treaties of 1794 and 1815. These treaties profess 
to place the two nations on terms of equal and reciprocal ad- 
vantages. 

1. Does it violate reciprocity? The New York law lays a 
tax or toll upon passengers to defray the selfsame expenses 
which England defrays by a tonnage duty. England collects 
four times as much from our vessels for the support of her 
quarantine and hospital as we do from hers. The expenses in 
England amount to nearly a dollar per ton for an ordinary ves- 
sel of three hundred or four hundred tons. We collect that 
amount only upon here and there a passenger vessel. _ If, there- 
fore, there is any violation of the reciprocity stipulations of the 
treaties in the execution of quarantine or health laws, it is on 
the part of England. (2 State. Papers, Com. and Nav., Mitch- 
ell’s App., No. 9.) 

2. This is a law regulating the internal police of the coun- 
try ; and it is a rule of international law, independent of trea- 
ties, “that all foreigners are admitted into a country on con- 
dition of obeying its laws.” (Vattel, Lib. 2, ch. 8, ¢ 101.) 
One of the laws which they are bound to obey is the payment 
of all reasonable tolls. (Ibid., Lib. 1, ch. 9, $ 103.) 

This principle of international law is incorporated in these 
treaties, which are made expressly subject to the laws and stat- 
utes of the country. (Treaty of November, 1774, art. 14; of 
July, 1815, art. 1; Ell. Dip. Code, 253-275.) It is immate- 
rial, so far as treaties are concerned, whether laws be made by 
the States or the United States. If it were within its consti- 
tutional powers, indisputably Congress might lay such a tax, as 
well as add a new item to the tariff. The State law is not 
obnoxious to the objection of infringing any treaty. 
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2d. Astoalaw. There is no law of the United States tax- 
ing passengers. Even if they have the power, they have not 
used it. Nor can it fairly be said that there is a law regulating 
passengers. ‘The law of 1819 (3 Story, 1722) relates to “ pas- 
senger ships and vessels.”” It regulates the number of passen- 
gers who may be taken on board by the tonnage. It was 
made in the exercise of the undisputed police power of Con- 
gress over vessels on the ocean. ‘There is nothing in it with 
which the State law interferes in the remotest degree. 

But, it is replied, we do not contend there is any conflict 
with any written law, any actual regulation, but with “a non- 
regulation.” 

Congress, it is assumed, has legislated on the subject of pas- 
sengers, and it is as much its will that what is not prohibited 
should remain as it is, as what is prohibited. In other words, 
that, by making one regulation on a subject, Congress takes 
possession of the whole subject as effectually as by making 
every possible regulation. This ingenious theory has never 
been applied in practice, and never can be. 

1. None but “ laws made ” are declared by the Constitution 
to be the supreme law of the land. Is this imagmary “ non- 
regulation ’’ a law made by Congress? What are its terms, its 
provisos, and its exceptions, —its extent, its length, and its 
breadth? And who is to construe and apply it? 

2. This inferential legislation is uncontrollable by Congress. 
A vast mass of means hitherto left exclusively to the States, as 
more advantageous to the country, will be immediately seized 
upon and appropriated by the Federal government, not by vir- 
tue of any new legislation, but by this court sanctioning the 
theory of “ non-regulation.”” No discretion is left to the legis- 
lature. ‘The Constitution becomes self-acting. It seizes, pro- 
prio vigore, when any power is put in action by the slightest 
act of legislation on the subject, upon all the means which 
might by any possibility be brought within its reach. The 
concurrence of State power becomes an empty sound. 

The rule, in case of collision between Federal and State 
laws on a subject of concurrent jurisdiction, laid down by Mar- 
shall, is, that “the State law, so far, and so far only, as that 
incompatibility exists, must necessarily yield.”” (5 Wheat. 49, 
50.) ‘This is no longer the rule. The State laws must yield 
so far as the Federal power extends, —so far as the Federal 
government had power to pass incompatible laws. 

Things which have hitherto been left to the States must be 
taken from them. Pilot laws, harbour regulations, laws re- 
specting lighterage, wharfage, &c., must be abolished. Tide- 
mills, dams, bridges, &c., upon navigable tide-water, which 











lis 


re 


th 
| 
m 
m 


a & = 








JANUARY TERM, 1849. 361 


Passenger Cases. ee Pep gument of Mr. W. Hall. 











line our coast, must t be swept } away. Under the doctrine of 

‘non-r egtilation,” Congress takes possession at once of all the 

— as well as immediate means of executing its powers; 

. the power to regulate commerce gives remote power over 
me ship-builder, the timber- merchant, the lumber-man, &c. 
The names of some of the titles in the French Code of Com- 
merce may convey some idea of the extent of power which 
may be included in the power to regulate commerce : — Partner- 
ships, Banks, Brokers, Carriers, Bills of Exchange, Vessels, In- 
surances, Bankruptcies, &c. ‘Thus far Congress has left these 
subjects to the States ; but if this doctrine of “ non-regulation ” 
prevails, the matter is taken out of the hands of Congress, and 
all the regulations on these subjects which it was competent 
for Congress to make under its constitutional power are to be 
considered as made already. State power is in effect annihi- 
lated; if not at once, it is so crippled that it dies a lingering 
death. 

This rule of construction will be found oppressive in the 
extreme, and impossible. Oppressive, because it requires men 
to obey laws which they cannot know; impossible, because 
the courts cannot apply it. The courts easily determine the 
limits of a written law, and their decisions are uniform ; but 
it surpasses human knowledge to ascertain with precision the 
ramifications of a subject-matter. 

Subjects intermingle. Commerce, manufactures, agricul- 
ture, are concerned in ship-building. Searcely an act can be 
presented to the court which is not compound. How much of 
that subject, which carries with it the power of Congress, shall 
be necessary for that purpose ? 

It is to commerce particularly that this theory has been ap- 
plied. “Commerce,” it is said, “ is a unit, and what is not 
regulated is as much a part of the unit as what is.” We may 
admit that the power to regulate commerce is a unit, and is ex- 
clusive. We may admit that the regulations of commerce form 
one system, and are all exclusive. But the means employed or 
resorted to by these regulations are as diverse as nature, and 
as free to the States as to Congress. This case turns upon 
taking money as a tax or toll from passengers. This is not 
a regulation of any kind, but an act, a means. 

These means are not permanently or necessarily attached to 
the regulation which adopts them. Granted that they may be 
resorted to to-day by a regulation of commerce, they are not 
inseparately attached to that regulation. They form no part 
of the unit. They may be resorted to to-morrow by a totally 
different regulation, —one of health or finance on the part of 
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the States. The fallacy consists in confounding a regulation 
of commerce with the means which it adopts. 

This idea of unity was first broached by Mr. Madison, who 
suggested that the right to regulate commerce was one and in- 
divisible, and would exclude the States from the right to lay 
tonnage duty, and consequently that there was no necessity 
for any express prohibition in the Constitution upon the States, 
(3 Madison Papers, 1585.) The convention thought otherwise, 
and inserted the prohibitory clause, and Marshall intimates that 
it might have been resorted to by the States had it not been 
prohibited. (9 Wheat. 202.) The idea was again suggested by 
Mr. Webster in his argument in the case of Gibbons v. Ogden. 
(9 Wheat. 14.) “Henceforth,” he says, “the commerce of 
the State was to be a unit.” This view of the nature of the 
commercial power was afterwards referred to by Marshall as 
one having great weight. (Ibid. 209.) 

The major proposition of these distmguished men, of the 
unity of the commercial power, is not contested, but merely 
its application to commercial means. The case of Gibbons »v. 
Ogden was not decided against the State on the ground that 
the law of the State violated the commercial unity, or that the 
means employed by the State were not in themselves com- 
mon to both governments, but because a law of the United 
States had already appropriated them to her use, and that the 
law of the State attempting to do the same was necessarily re- 
pugnant to the Federal law, and therefore void. 

Marshall certainly did not intend, by the unity of commer- 
cial power, unity of commercial means, nor that the power of 
Congress to use the means of itself appropriated them, or that 
“ non-regulation ”’ was equivalent to regulation, in any case. 

In Sturges v. Crowninshield, his language is, —“ It may be 
thought more convenient that much of it [any subject com- 
mitted to Congress] should be regulated by State legislation, 
and Congress may purposely omit to provide for many cases to 
which their power extends.” (4 Wheat. 195.) It is obvious 
that he thought that the States might use any means whatever 
not prohibited to them, and which Congress had not by an 
actual law appropriated to itself. 

Again, he says in Wilson v. The Blackbird Creek Marsh 
Co., — “If Congress had passed any act which bore upon the 
re we should feel not much difficulty in saying 
that a State law coming in conflict with such act would be 
void, But Congress has passed no such act.” ‘True, says the 
objector, but Congress has power to pass such an act, and 
“non-regulation ” is equal to regulation. It is clear that Mar- 
shall gave no such efficacy to “ non-regulation.” 
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The repugnance which makes a State law void must be to 
some actual existing law of the United States, and not to some 
non-existing inferential regulation. 

I have attempted to prove that the power over passengers 
either to exclude or tax them has not been given to Congress, 
either directly or indirectly; that it has nowhere directly or 
inferentially been prohibited to the States; that in practice it 
has been used by the States exclusively since the foundation 
of the government; and that the law of the State of New 
York now in question, made in exercise of that power, does 
not, in the remotest degree, infringe any treaty or any law of 
the United States. 

I cannot conclude this argument without calling the particu- 
lar attention of this court to the case of The City of New York 
v. Miln. The Supreme Court of the State of New York held 
this case to be identical with that. In that case the State law 
required the master to deliver a manifest of his passengers to 
the mayor within twenty-four hours of his arrival; to give 
bond and security for $300 to the city to indemnify against 
expenses of maintenance ; that the master shall remove such 
passengers as the mayor, &c., shall direct ; that the vessel shall 
be liable for any penalties incurred by the master. That law, 
like this, was alleged to be a regulation of commerce. That 
law prohibited passengers from landing altogether. 'This al- 
lows them to land on condition of paying expenses. That law 
required the master to give bond and security in $300 for each 
passenger. This law allows each one to come on shore on 
payment of the expenses. ‘That law, after two elaborate argu- 
ments, was held not to be a regulation of commerce. In what 
particular does it differ in principle from this? Both are made 
in the execution of police laws of the State. Neither assumes 
to regulate commerce, and both are interferences with it. 

The gist of the argument of Mr. Justice Story in his dis- 
senting opinion in that case is, that “the States cannot resort 
to a regulation of commerce,” &c., &e. Certainly not. The 
very question in dispute was, whether that was a regulation 
of commerce. He assumes, without proving it, the whole 
question. 

He speaks of exclusive means. Powers may be exclusive, 
regulations may be exclusive, but means cannot be so, unless 
the States are excluded from them by name in the Constitution, 
or unless the Federal government have appropriated them, by 
an express law, to their own use. No doubt, as the very 
learned judge says, if the same means had been resorted to by 
Congress, it would have been in the execution of a regulation 
of commerce, and when resorted to by the States, it is in the 
bona. fide execution of a police law. 
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The rule is very clearly and concisely laid down by Judge 
Johnson : — ‘* Whenever the powers of the respective govern- 
ments are frankly exercised with a distinct view to the ends of 
such powers, they may act upon the same means, and yet the 
powers be kept perfectly distinct. A resort to the same means, 
therefore, is no argument to prove the identity of their respect- 
ive powers.” (9 Wheat. 239.) 

This case cannot be decided for the plaintiff without over- 
ruling the case of Miln. ‘This court, like all others, is presumed 
to be governed by the maxim, Svare decisis. For no court is 
it so important. Disrespect follows inconsistency, and woe to 
the Union when the decisions of this court shall cease to be re- 
spected. If the majority of to-day attempt to correct a supposed 
previous erroneous decision, the majority of to-morrow will cer- 
tainly reinstate the old rule. This court remains, but its mem- 
bers change. Three of the five members who decided in favor 
of State rights in the case of Miln are gone. Where is Thomp- 
son? Where is Baldwin? Where is Barbour, who gave the 
opinion of the court in that case? Had these judges remained 
in the seats which they once adorned, this suit would never 
have been brought. Is it wise thus to invite speculation upon 
the sad changes which the inevitable doom that awaits us all 
must produce in this tribunal? If temporary majorities are to 
give the law of this court, its decisions, which should be as 
permanent as the republic, will become as fluctuating and mor- 
tal as its members. 

The poor emigrants do not ask to be relieved of this tax. 
They do not bring this suit, nor is it brought for their benefit. 
The foreign agent, the rich shipper, is before this court. striv- 
ing, at the expense of these unfortunates, to swell their enor- 
mous gains. This toll is embraced in the price of passage. 
The emigrant knows nothing of it. If it is removed, he will 
know nothing of it, but that the home and the asylum that 
greeted him, and rescued him from disease and death on his 
arrival, are gone. 

What cares the rich shipper of Liverpool, what cares his 
agent in New York, whether infection is brought to our shores, 
— whether disease ravage our city? No ties bind him to the 
soil. No family or kindred to weep over. Wealth is at his 
disposal. He keeps aloof or flies from the pestilence which his 
accursed avarice has brought upon the devoted city. 

But ask the emigrant, ask the destitute, ask the poor citizen, 
ask the thronging masses who make up the population of a 
great city, whom the strong bonds of poverty and affection 
chain to their homes, “Come weal, come woe.” They will 
pray you to preserve unimpaired the health laws of the city, 
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the quarantine, and its hospital, which have so long proved an 
efficient protection to them and their families. They will con- 
jure you, with the agonizing earnestness of men who feel that 
their lives are concerned in what they ask. 

Has this court listened to the suggestion, that, if this power is 
conceded to the States, it may be abused to the prejudice of 
commerce? Such a consideration is not for them. Let them 
close their ears, if they would not be betrayed into error. 

Marshall has said, — ‘“‘ All power may be abused, and if the 
fear of abuse is to constitute an argument against its existence, 
it might be urged against the existence of that which is indis- 
pensable to the general safety.” (12 Wheat. 440.) 

But the suggestion is absurd. ‘There is no such danger. If 
the child may be trusted to its mother, the city may be trusted 
to the State. It forms its greatest pride, and dearest interest. 
The commerce of New York is its glory, and the great source 
of its prosperity. Will it be guilty of the suicidal folly of de- 
stroying or injuring it?) No. The accommodations for the sick 
passenger form one of the attractions of its port. The emi- 
grants flock to it in preference to any other. ‘The past year, 
more than one hundred thousand have arrived. All the hos- 
pitals at the quarantine have been crowded, and yet no extra- 
ordinary fatality has prevailed. 

On the other hand, the mortality among the emigrants who 
have arrived at Quebec has been frightful, — not less than one 
tenth of the whole number. ‘The pestilence has been scattered 
through the country, and the whole province has been sorely 
afflicted. 

What has occasioned the difference but the very hospitals 
supported by this tax, and which must fall with it?) They 
have been the refuge, and have yearly saved the lives, of thou- 
sands of the emigrants, and nothing, save their religion, is more 
gratefully cherished by them than the hospital at the quaran- 
tine ground in New York. 

Conceding for a moment, that, if the State institution is de- 
stroyed, the Federal government have power to replace it, will 
they do it?) Will they continue to give it adequate support? 
Such is not the history of the past. 

A few years before the close of the last century, Congress 
set on foot a marine hospital fund for the relief of sailors. In 
1802, it had accumulated to more than ninety thousand dollars. 
At this time Massachusetts and Virginia governed the Union. 
They concluded to divide the fund between them. Fifteen 
thousand dollars were appropriated to build a sailor’s hospital 
at Boston, and thirty-five thousand went to purchase an old 
hospital at Gosport, in Virginia. 

31* 




















366 , SUPREME COURT. 








Passenger Cases. — Argument of Mr. Van Buren. 








Is it wise to leave an interest so local and so intensely in- 
teresting as that which concerns the lives of the citizens of 
New York to depend on the fluctuations of political influence ? 
What do the Alleghanies or the Rocky Mountains know or 
care for the ravages of yellow-fever in the city of New York ? 

The island of New York will soon contain a million of peo- 
ple. When pestilence comes, it will sweep away thousands in 
aday. If she sees the necessary means of self-protection with- 
held or removed to more favored cities, what bonds will be 
strong enough to bind her to submission? When, the poisoned 
darts of death falling thick and fast around them, her citizens 
are called upon to wait the slow, reluctant movements of the 
Federal government, — when, driven to desperation by the im- 
minent danger impending over them, they see themselves cut 
off from reasonable succour by the selfish, unsympathizing legis- 
lation of a remote people, who send their exports to Hudson’s 
Bay or the mouth of the Columbia, will they not be impelled 
to take the law into their own hands? 

Our country is extending itself farther and farther to the 
south and west. Wisdom cries aloud. with a warning voice, to 
leave local interests as much as possible to local legislation, and 
attend only to those common and external interests for which 
the Union was formed. Let the States repose in the undis- 
turbed exercise of the sovereignty which is left to them, and 
we may, with safety, extend our system to the extreme limits 
of the continent. 

The State of New York asks the humble boon of being al- 
lowed to protect herself against an exclusively internal evil. 
Two thirds of the cominon revenue are collected in her har- 
bour. She divides the annual millions which, but for the 
Union, would be poured into her own coffers, freely and un- 
grudgingly among her sisters. She calculates not the value of 
the Union. She glories in the honor and welfare of our com- 
mon country. But she has deemed it not unreasonable that she 
should be allowed to protect herself against dangers to which 
this commerce, carried on for the common benefit, exposes her, 
and her alone. 


Smitn v. TurNER. 


Sketch of Mr. Van Buren’s argument at the December 
term, 1845. The references to the excise cases decided since 
were made on the re-argument in 1847. 

Mr. Van Buren referred to the printed points, and said the 
able argument submitted on them by his colleague would per- 
haps justify him in remaining entirely silent, but the impor- 
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tance of the questions presented to the court seemed to him to 
authorize some additional suggestions. He read the sections un- 
der which this suit was brought. (1 Rev. Stat. 445, $$ 7-9.) 
3y them the health commissioner was authorized to collect, 
from the master of every vessel that should arrive from a for- 
eign port at the port of New York, one dollar for each steer- 
age passenger on board. ‘The sum so received was devoted to 
the use of the marine hospital, and the master was authorized 
to sue for and collect from each of such passengers the sun 
paid on his account. The declaration contained two counts, 
ihe first alleging that the passengers were brought into the 
port of New York; the second, that they were landed in New 
York. ‘The demurrer is to the whole declaration, on the 
ground that the law is repugnant to the Constitution of the 
United States. Of course, the facts alleged in both counts are 
to be taken as true. ‘The question is not whether the law is 
wise or politic, but whether it is repugnant to the United 
States Constitution. This is the extent of the jurisdiction of 
this court, (Judiciary Act, 1789, § 25,) and the question is to 
be determined on this record. 'The court cannot legally know 
how much money has been received under this law, nor the 
use it has been put to, nor the extent of disease, nor the ex- 
penses of the hospital, nor when the fund falls short, nor when 
it overruns. If these facts are important, they should be de- 
termined by proof in a competent proceeding. On this record, 
the court are asked by the plaintiff in error to say that the sec- 
tions referred to necessarily conflict with the United States 
Constitution. The tax which they impose was first laid on the 
30th of March, 1798, (3 Greenl. 388,) and it will be conceded 
that, if it was constitutional then, it is constitutional now. It 
does not grow unconstitutional by age. The power to declare 
a State law unconstitutional is one of great delicacy, as this 
court have frequently said, and should never be exercised in 
cases of doubt. (6 Cranch, 128; 4 Wheat. 621.) As Mr. Og- 
den truly remarks, in New York v. Miln, 11 Peters, 122, * it 
should be so clear as to secure the acquiescence of the people 
and of the States, and thus to retain the affection of the dif- 
ferent members of the Union for the Union itself.’ All the 
presumptions are in favor of the constitutionality of a law. 
Those who object to its unconstitutionality should be able to 
point to the provision of the United States Constitution with 
which it comes in collision, and the conflict should be so plain, 
that it could be immediately seen by comparing the two. 
The plaintiff in error says that this law conflicts with the eighth 
section of the first article of the Constitution ; also with the 
tenth section of the first article ; also with the ninth section of 
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the first article, subdivisions fourth and fifth ; also with the sixth 
article, subdivision second ; and also with the general spirit of 
the Constitution. The general spirit of the Constitution is to 
be found in its letter. The sections of the Constitution referred 
to should be examined separately ; it is neither intelligible nor 
safe to contrast the law with what. may be deemed the blend- 
ed effect of all; and in examining them it should be remem- 
bered that the States, at the adoption of the Constitution, 
were free, independent, and sovereign communities; that as 
such they formed, as such adopted, the Constitution ; that the 
Constitution is a grant by them of certain enumerated powers. 
The language of the tenth article of the Constitution only de- 
fines for greater caution what would have been the legal and 
constitutional effect of the grant in the manner and form in 
which it was made, to wit, that “the powers not delegated to 
the United States by the Constitution, nor prohibited by it to 
the States, are reserved to the States respectively, or to the 
people.” (Baldwin’s Views of the Constitution, 29-32.) The 
strict observance of these principles, in construing the Consti- 
tution, is believed by a large portion of the American people to 
be the surest bond of the Union itself. 

First, does the law in question conflict with the eighth 
section of the first article of the United States Constitution ? 
This section provides, that “the Congress shall have power to 
regulate commerce with foreign nations, and among the several 
States, and with the Indian tribes.” What is this power, and 
is it exclusive in Congress, or concurrent in Congress and in 
the States? The terms used are capable of indefinite exten- 
sion in the hands of a skilful construer. Commerce, in an en- 
larged sense, covers nearly all the business relations of society. 
Every law that qualifies or affects its transactions or relations 
necessarily regulates it. ‘Take the first clause, — ‘‘ Congress 
shall have power to regulate commerce with foreign nations.” 
Pilot laws affect this commerce ; they touch it on the open sea, 
they restrain those engaged in it, they regulate it; yet the 
States on the sea-board all have pilot laws. So too, inspection 
laws. It is said these are authorized by the United States 
Constitution. Not so. Duties and imposts are permitted to 
execute them, but the laws are enacted under the inherent 
power of the State. It is true, most inspected articles are in- 
tended for exportation to foreign ports. But commerce consists 
as much of exports as imports; restraints and regulations of 
one are as much regulation of commerce as the other. ‘The 
States also pass quarantine laws, wreck laws, harbour regula- 
tions, &c., &c. 

These would seem to show a concurrent power in the States 
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over foreign commerce. Congress has power to regulate com- 
merce among the States; yet the States establish ferries from 
one to the other. ‘The court has held that the transportation of 
slaves from State to State is within the exclusive control of the 
States. (Groves v. Slaughter, 15 Peters, 449.) Congress has 
power to regulate commerce with the Indian tribes. Yet several 
States have habitually, since the adoption of the Constitution, 
passed laws regulating trade with the Indians. 'The New York 
constitution, article seventh, section twelfth, provides that no 
purchase of lands, or contract for purchase, made with Indians, 
within that State, subsequent to October, 1775, shall be valid, 
unless made by the authority and with the consent of the 
legislature. A comparison of this power in the Constitution 
with what it was in the Articles of Confederation, shows a 
much greater solicitude to make this exclusive than either of 
the others. "The ninth article of the Confederation gave Con- 
gress power to regulate the trade and manage “all affairs with 
the Indians, not members of any of the States; provided that 
the legislative right of any State, within its own limits, be not 
infringed or violated.”’ ‘These restrictions were intentionally 
omitted in the Constitution. (See Federalist, No. 42, by Madi- 
son.) Yet the constitutionality of the laws and constitutions 





of the different States, regulating trade with the Indians, has 
never been questioned. The Constitution gives the same 
power to Congress over commerce among the States and with 
the Indian tribes that it gives over foreign commerce. If the 
latter is exclusive, the others are, and if the whole are exclu- 
sive, all the legislation thus briefly adverted to must be deemed 
void. It is submitted that the power is concurrent, subject to 
the positive inhibitions in the Constitution. It is the power 
to regulate commerce with foreign nations which demands par- 
ticular attention. This law encroaches on that power or on 
none. 

We contend respectfully, that the power to regulate com- 
merce is only exclusive in those cases where the regulation its 
effected by the exercise of an authority specially given to Con- 
gress in exclusive terms in the Constitution, or specially pro- 
hibited to the States; and that the only other authority over 
the subject remaining in Congress is derived from the sixth 
article of the Constitution, which authorizes them to prostrate 
State laws and constitutions by their own conflicting legisla- 
tion. 

Mr. Hamilton, in the thirty-second number of the Federalist, 
says that there is an exclusive delegation or alienation of State 
sovereignty in three cases: first, where exclusive power is in 
terms given to Congress ; second, where an authority is granted 
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to the Union, and the States are prohibited from exercising a 
like authority; third, where an authority is granted to the 
Union, to which a similar authority in the States would be ab- 
solutely and totally contradictory and repugnant. As examples 
of the third class, he instances the power to establish uniform 
laws on the subjects of naturalization and bankruptcy. 

This classification of the exclusive powers of Congress has 
been frequently referred to with approbation by this court. It 
is with extreme hesitation that a doubt is suggested as to its 
accuracy ; but it is believed that a careful analysis of the Con- 
stitution authorizes the position, that the first two classes men- 
tioned by Mr. Hamilton cover every case of exclusive delega- 
tion of power by the States, and that his third class of cases 
is covered by article sixth, subdivision second, which makes the 
laws of Congress, enacted in pursuance of the Constitution, the 
supreme law of the land. 

This position is advanced with less hesitation, because, first, 
no case has ever been decided by the court which establishes 
such a classification; and secondly, the illustration given by 
Mr. Hamilton of the third class has been overruled. A single 
section gives the power to establish laws on the subject of 
naturalization and bankruptcy. They are to be alike uniform. 
Yet in Sturges v. Crowninshield, 4 Wheat. 122, it was express- 
ly decided that the grant of power to Congress to establish 
uniform laws on the subject of bankruptcy did not alienate the 
power of the States. Why, then, should this effect follow the 
grant of power to establish uniform laws on the subject of natu- 
ralization? Each of the States, before the adoption of the 
Constitution, exercised this power of naturalization, and would 
now but for the action of Congress and the provisions of arti- 
cle fourth, section second. (Chirac v. Chirac, 2 Wheat. 269; 
Collett v. Collett, 2 Dall. 294.) 

Mr. Van Buren then examined the various powers given to 
Congress by the Constitution, and endeavoured to show that, 
whenever the power granted was, or was intended to be, exclu- 
sive, it was either, — 

Ist. Granted in exclusive terms, or (what is synonymous) 
necessarily exclusive, from operating in two or more States, or 
without the territory of all the States; or 

2d. Granted to the general government, and prohibited to 
the States. 

In the first class he placed the power to borrow money on 
the credit of the United States, to establish post-offices and 
post-roads, to establish tribunals inferior to the Supreme Court, 
to define and punish piracies and felonies on the high seas, 
to exercise exclusive legislation over the District of Colum- 
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bia, forts, magazines, arsenals, &c., and to make all necessary 
and proper laws to carry the foregoing powers into execution. 
In the second class he placed the power to lay duties, imposts, 
and excises, except to execute inspection laws, to coin money, 
regulate the value thereof and of foreign coin, to declare war, 
grant letters of marque, &c., to raise and support armies, to 
provide and maintain a navy, and make rules for the govern- 
ment of the army and navy. 

The States are prohibited from entering into any agreement 
or compact with another State, or with a foreign power. 
Power to make treaties is given to the President and Senate. 
This classification leaves, of the general powers of Congress 
which it is believed are not exclusive, the powers, — 

Ist. To lay and collect taxes. This is admitted to be con- 
current. 

2d. Over naturalization and bankruptcy, already advert- 
ed to. 

3d. To fix the standard of weights and measures. ‘This has 
always been exercised by the States, and never by the general 
government. 

4th. To punish counterfeiting. This is concurrent. (1 
New York R. L. 466.) 

5th. To promote science and the arts by copy and patent 
rights. This, to the extent of State limits, is believed to be 
concurrent. (1 Tucker’s Black., App. D., 182, 265; Livingston 
v. Van Ingen, 9 Johns. R. 567, 568; Gibbons v. Ogden, 9 
Wheat. 221.) 

6th. Over the militia, which is concurrent, except so far as 
expressly distributed by the Constitution to the States and 
Congress respectively. 

7th. Over commerce. (Houston v. Moore, 5 Wheat. 1.) It 
is submitted that this is a concurrent power, unless the regula- 
tion is one authorized in express terms by the Constitution, and 
falling under the first or second class before mentioned. For 
instance, commerce is usually provided for by treaties, coining 
money, &c., &c.; it is usually protected by armies and navies, 
and the punishment of crimes on the high seas; it is usually 
interrupted by war. The authority over all these great sub- 
jects is exclusively in the general government. If commerce 
1s incidentally regulated in other modes, the powers of the 
States and the general government are concurrent with the safe- 
guard, in case of conflict, that the authority of Congress is par- 
amount. ‘This definition of the grant avoids three difficulties 
which must always be encountered by those who claim that 
the power over commerce, in its most enlarged signification, is 
exclusive : — 
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1. In Sturges v. Crowninshield, the court, in deciding a 
State insolvent or bankrupt law to be valid till Congress acts, 
says, “It is not the grant of a power to the Union, but its ex- 
ercise, that ousts the State of jurisdiction.” This, it is be- 
lieved, cannot be true of an exclusive power. If such a power 
is granted to the Union, the State must necessarily be divested 
of it, whether Congress acts or not. ‘The State is at the mercy 
of Congress, and helpless till it chooses to act. 

2. In the argument of Gibbons v. Ogden, the distinguished 
counsel for the appellants contended (9 Wheat. 18), that regu- 
lation of any part made an entire system; that what was un- 
touched was as much regulated as what was touched, and the 
court say there is great force in the argument, and that it has 
not been answered. (p. 209.) If this be so, a single commer- 
cial regulation by Congress would oust the States of authority, 
and leave their great interests to await the next movement of 
Congress. 

3. In every argument and decision in favor of the exclusive 
power, counsel and court have been obliged to except from its 
operation pilot, health, inspection laws, &c. (9 Wheat. 18, 
203-207; 12 Wheat. 444.) But these are nowhere excepted 
in the grant, and if it is exclusive it must cover them.  In- 
spection laws are no exception. No authority is given to the 
States to pass them, but they are authorized to lay imposts to 
execute them. 

This court has never held the power to be exclusive. In 
Gibbons v. Ogden, the regulations were held to be conilicting, 
and the case was decided on that ground. (9 Wheat. 200.) 
In New York v. Miln, 11 Peters, 146, the court decline decid- 
ing the question. In Groves v. Slaughter, 15 Peters. 508, it is 
left an open question. But in the License Cases, 5 Howard, a 
majority of the judges expressly hold the power to be coneur- 
rent. The plaintiff in error, then, to show the act now before 
the court an unconstitutional regulation of commerce, if we are 
correct, must point, either, — 

Ist. T’o the clause in the United States Constitution which 
delegates exclusively to the general government the authority 
to make this law. 

2d. 'T’o the express prohibition on the States to make it. 

Neither can be shown. If not, it remains with that mass of 
inherent power appertaining to State sovereignty which has 
never been alienated. All the States have passed laws similar 
to this for the last half-century. He should refer to them par- 
ticularly hereafter, and show that all these laws arrested vessels 
on the high seas, inspected them, discharged, and destroyed 
their cargoes, forbade them to anchor, &c., &c., and charged the 
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expense of executing the laws on the cargo, consignee, , eaptain, 
or passenger, at discretion. The “ regulations of commerce,” 

if any, in the act before the court, were the control and direction 
exercised over the captain, passengers, ship, and cargo. 'The 
orders to them were where to stop, when to proceed, what 
should be destroyed, &c. Yet these acts were within the un- 
questionable power of the States, and were not even seriously 
disputed here. They were sanctioned in the case of New 
York v. Miln. They occurred always in the pilot, inspection, 
quarantine, and slave laws. 

It seemed to him these considerations must dispose of the 
theory that commerce was a unit; that it included all inter- 
course ; that the whole power over the subject of commerce. 
and its mode of prosecution, was surrendered to Congress ; that 
what was untouched was as much regulated as what was 
touched, &c., &c. 

But it was urged that, if this was a case of concurrent power, 
Congress had acted on the subject, and that there was a con- 
flict of legislation ; also, that the act before the court conflicted 
with treaties made by the United States. He examined these 
positions at length, and endeavoured to show that the legisla- 
tion of Congress, so far from conflicting, was in aid and appro- 
bation of the law. He referred to the law of 1796, ch. 31, 1 
Story, 432; Act of 1799, ch. 118, ib. 564; New York v. Miln, 
11 Peters, 138, 139 

The treaties referred to were expressly subject to the laws 
of the two countries. If this law violated them, no tariff law. 
and certainly no law prohibiting the entry of colored persons 
into States, could be upheld. But it was urged that the tax 
of one dollar on each steerage passenger was “a regulation of 
commerce.”” This he denied. The taxing power and the 
commercial power were totally distinct. Even laying imposts 
is not a regulation of commerce. (9 Wheat. 201.) Chief 
Justice Marshall says. —‘* There is no analogy between the 
power of taxation and the power of regulating commerce.’ 

The tax in this case is laid on an inhabitant of New York. 
within her limits and jurisdiction. It is laid when the ship has 
arrived in the port of New York. As the record shows in this 
case, the passengers, as they are called, had landed. To deny 
the right of the State to do this is the most alarming proposi- 
tion ever yet presented to this court. He contended, — 

Ist. That the State had the power altogether to forbid the 
landing on her shores of such persons as she chose to forbid, o1 
to expel those who had entered, and, as a necessary conse- 
quence, she might dictate the terms on which they should be 
permitted to enter. ‘This was vital to her self-preservation. 
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And having this right, the manner of its exercise must, of ne- 
cessity, be left to her discretion. It was to be presumed self- 
interest, if no higher motive, would mduce a disereet exercise 
of this power. But if the State was unreasonable, — Stat pro 
ratione voluntas. ‘This court had no power to supervise her 
conduct. In support of this he eited New York v. Miln, 11 
Peters, 132, 136; 7 Statutes of South Carolina, 459; Aikin’s 
Alabama Dig. 352; 1 Lislet’s Dig. Lou. Laws, 499. He also 
cited laws forbidding or regulating the admission of free per- 
sons of color in fifteen different) States, — non-slaveholding 
as well as slaveholding States. In Groves v. Slaughter, 15 
Peters, it was held that the right to admit slaves trom other 
States into Mississippi, or to forbid them to enter, rested exclu- 
sively with that State, and was unatlected by the authority of 
Congress to regulate commerce among the States. ‘The argu- 
ment that the general government, being charged with the 
foreign relations of the country, acquired the right to regulate 
the terms upon which aliens should be admitted into the 
States, could not be maintained. "The States retain the right 
to prescribe who shall hold property within their jurisdiction, 
who shall vote, &c. The sole power given to Congress is to 
prescribe the terms of citizenship by means of naturalization 
laws. In support of these positions he cited Senator Taze- 
well’s speech against the Alien and Sedition Law. (4 Ell. Deb., 
2d ed., 453; 3 Madison Papers, 1885.) Also, the Virginia and 
Kentucky resolutions and reports on the same subject. (4 Ell. 
Deb., 566 to 608 inclusive. ) 

2d. That the right of a State to tax all persons and things 
within her jurisdiction was only limited by the express prohi- 
bitions of the United States Constitution, and that none of these 
prohibitions reached the tax in question. The power of taxa- 
tion is vital toa State. ‘The concurrent right of taxation given 
by the Constitution to the general government was one great 
objection to its adoption. It would never have received the 
sanction of the States, if they had not been satisfied that the 
right to raise money from persons and property within their 
limits was unrestricted except in specified particulars. (See 
Federalist, Nos. 32, 33, 34, 36.) The importance of this 
power to the State, and its unlimited character, have heen fre- 
quently asserted by this court. (4 Wheat. 436: 6 ib. 429; 9 ib. 
19S; Providence Bank v. Billings, 4 Peters, 563.) The power 
not only extends to all the real and personal property of its citi- 
zens, but to that of non-residents, to the property of the general 
government (4 Wheat. 436), and to the United States stock 
(1 Nott & McCord, 527). Nor is there any such exemption as 
the plaintiif in error claims for the instruments of commerce. 
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Importing merchants, ship-owners, and others, are taxable like 
all other inhabitants, for all their property, whatever it may 
consist of. (5 How. 576, 592.) 

There are but two restrictions on the State power of taxa- 
tion : — 

1. No State shall, without the consent of Congress, lay any 
imposts except what may be absolutely necessary to execute its 
inspection laws. 

2. No State shall, without the consent of Congress, lay any 
duty of tonnage. ‘The tax in question is not a duty of ton- 
nage. If a passenger-ship of five hundred tons comes into 
New York without passengers, the law imposes no tax. This 
is not an impost or duty on imports; a human being is not an 
import. (New York v. Miln, 11 Peters, 132, 136; 12 Wheat. 
137.) 

The authority of Congress over imports was carried to its 
utmost verge in Brown v. Maryland, 12 Wheat. 442. It was 
there held, that the right to sell articles imported and having 
paid duties could not be taxed while the articles remained in 
the original package; that the importer by paying duties ac- 
quired a right to sell; that they could not be specifically 
taxed till bulk was broken and they were mingled with the 
mass of property subject to State taxation. (See opinion of 
Chief Justice Taney, 5 How. 574, and of Justice McLean, 
ib. 587.) ‘This reasoning is inapplicable to a free human be- 
ing. If he is exempt from taxation when entering the State, 
he must remain so always. If he can once float on the wa- 
ters of New York, or stand on her soil, exempt from taxa- 
tion, no ingenuity can fix a time when he becomes subject to 
taxation. He is a perpetual exempt. Unless the plaintiff in 
error showed a prohibition on the State to lay this tax, it fell 
within the general taxing power of the State. 

3d. The tax in question is an indispensable part of a health 
and quarantine system, which is the exclusive subject of State 
jurisdiction. 

Under this head Wr. Van Buren traced minutely the his- 
tory of the New York health and quarantine laws from their 
earliest institution. The tax in question was first laid in 1798, 
precisely as now. (3 Greenl. Laws of New York, 388.) ‘The 
site of the marine hospital was purchased and the hospital 
built by the State; frequent appropriations had been made 
from the State treasury to meet deficiencies in the fund. It 
was now inadequate to defray the charges upon it. (3 Greenl. 
305; ib. 455; Laws of New York, 1804, ch. 469, 1805, ch. 31, 
1809, ch. 66 ; 2 Rev. Laws, 534.) The rates had been frequent- 
ly adjusted so as to meet the expenditures with the least burden 
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on the passengers. _ (Laws of New York, 1843, ch. 213; 1844, ch. 
316.) The original and declared object of the tax was to pay 
the expe use of guarding the city against infectious and pesti- 
lential diseases brought in from abroad. This object had been 
steadily adhered to. The occasional and temporary diversion 
of an accidental surplus furnished no exception. It was iney- 
itable where claims were pressed on the legislature, and had 
been more than made good by advances from the State treas- 
ury. The fact that some might pay the tax who did not re- 
ceive medical aid did not make the tax illegal. The same was 
true of all quarantine charges. A quarantine and health sys- 
tem could not be otherwise maintained. The pilot system 
was maintained in part by compulsory charges on those who 
refused to take a pilot. (Tate’s Dig. Virginia Laws, p. 740, 
$ 4; 1 Bullard and Curry’s Dig. Louisiana Laws, 467 - 469. ) 
Taxes on passengers for the support of hospitals were laid in 
Delaware, Pennsylvania, Maryland, and Louisiana. ‘They had 
been levied ever since the adoption of the Constitution. (2 
Laws of Delaware, 1357; 7 Smith’s Laws of Pennsylvania, p. 
20, $ 21; Laws of Louisiana, 1842, No. 158, p. 458; Dorsey’s 
Laws of Maryland, 1601.) It was not true that Congress 
exercised exclusive authority over the foreign transportation. 
Pennsylvania compelled German passenger-ships to keep a 
physician on board, to attend to passengers gratis, and to pay 
an interpreter to prove to its authorities a compliance with 
the law. (7 Smith, p. 29, ch. 4488.) 

Mr. Van Buren then examined the quarantine laws of the 
Atlantic States, and showed that all of them arrested ships. 
discharged cargo, if necessary, and destroyed it, charging ex- 
penses on cargo, master, owner, and consignee, at discretion. 
He ye to the following statutes : — Rev. Stat. of Maine, 
p. 186, $ 27; Rev. Stat. of ‘Massachusetts, 212: Laws of 1816, 
ch. 44, $$ 6, 7; Rev. Stat. of Rhode Island, p. 264, $$ 5, 6; 
Statutes of Connecticut, p. 621, § 12: Elmer’s Digest of the 
Laws of New Jersey, p. 133, § 3; Purdon’s Digest of Pennsyl- 
vania Laws, 632; 2 Laws of Delaware, 1357; Laws of Mary- 
land, 1793, ch. 56; 2 Rev. Stat. of Virginia, p. 297, $ 13; 1 
Rev. Stat. of North Carolina, 496; 6 Statutes at Large of 
South Carolina, 472; Law of Georgia of December 14, 1793: 
Aikin’s Alabama Digest, 352; 1 Lislet’s Digest of the Laws of 
Louisiana, 525. 

To the argument that section ninth, article first, of the Con- 
stitution, prohibiting Congress from forbidding, prior to 1808, 
the migration or importation of such persons as the States shall 
think proper to admit, gives Congress exclusive jurisdiction 
over the admission of persons into the States, he replied, that 
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is section applic s exclusively to slaves. It was so understood 
by the framers of the Constitution. (Federalist, No. 42; 3 Mad. 
Papers, 1388, 1390, 1391, 1429.) It has been so held by this 
court. (9 Wheat. 2006; 15 Peters, 513.) ‘The section recog- 
nizes the right of the States to admit or forbid. If it gave 
Congress power to tax the admission of whites, it would not 
destroy the concurrent power of State taxation. The author- 
ity given to Congress to tax the importation of persons shows 
such a tax is not an impost. ‘The power to lay imposts the 
general government has by another grant. ‘To the argument 
that this tax violates subdivision sixth, section ninth, article first, 
of the Constitution, which forbids giving a preference through 
a regulation of commerce to the ports of one State over those 
of another, he replied, that the restrictions in section ninth were 
all imposed on Congress. He examined them to show that 
none referred to State legislation. State taxation was notori- 
ously unequal. The Constitution of the United States in no 
degree forbids this. He instanced the rates of pilotage, wharf 
and harbour charges, personal taxes, &c. This tax was not 
“a reguiation of commerce.” It was a contusion of terms to 
complain of a tax as oppressive, and at the same time as giving 
a preference to one port over another. The preference, if any, 
was caused by the legislation of other States. 

It was urged that New York might defray the expense of 
the hospital and health establishment from other sources with- 
in her undisputed control. ‘This was true. But ought she to 
do so? Was it not just that this burden should be borne by 
those who created it?) Beyond this, was it unconstitutional 
that the expense should be thus defrayed: The last was the 
only question which the court could pass upon. It was sug- 
gested that Congress should assume the charge of this subject. 
The powers of Congress are given to it as the legislature of 
the Union ; in no other capacity can it act. (6 Wheat. 424.) 
The power of Congress to lay and collect taxes is limited to 
the objects of paying the debt and providing for the common 
defeuce and general welfare of the United States, and these 
objects are enumerated. (H'ederalist, No. 41.) Would .this 
justify Congress in laying a tax to protect the health of New 
York and persons arriving there? ‘The power over exports is 
confined to this State ; jurisdiction over persons in our territory 
belongs to New York. Under such circumstances, with what 
wisdom, skill, or advantage could Congress interfere?  (Bald- 
win’s Views, 194-197.) The State legislation heretofore re- 
ferred to shows, that, since the adoption of the Constitution, 
this whole subject has been exclusively controlled by State 
legislation. This is a practical construction of the Constitu- 
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tion of great weight. This court has said, a contemporary ex- 
position of the Constitution of the United States, adopted in 
practice and acquiesced in for a number of years, fixes the 
meaning of it, and the court will not control it. (Stewart v. 
Laud, 1 Cranch, 309.) 

Mr. Van Buren adverted to the printed points submitted to 
the court, and insisted, on the whole case, — 

I. That, if the law in question be “a regulation of com- 
merce,” it is such a regulation as the State has a right to make. 
The right has never been granted exclusively to the Union or 
prohibited to the States. It rests with the State. 

If. If Congress might legislate on the same subject, it has 
not done so in a manner conflicting with this law. 

Iff. ‘The tax laid is not an impost or duty of tonnage. 

The court needed no assurance, he added, that the people of 
New York feel a deep interest in the decision of this question. 
The law has stood for half a century, has been adopted and 
approved by Congress; system has grown up under it; with 
an exposed situation, the health and lives of her citizens and 
of the whole people have been protected by it. Our State had 
not been a large claimant on either the justice or bounty of 
the Union; yet she is believed to have contributed something 
to its aggrandizement. The strength, the intellect, and the 
lives of her citizens have been freely tendered to its support. 
She has cheerfully poured into its lap,as her alma mater, the 
immense resources collected at her port. Her insolvent laws 
have been prostrated by the judgment in Sturges v. Crownin- 
shield. ‘This very power “to regulate commerce.” under 
which her splendid schemes of internal improvement have 
been projected and executed, has not been wielded to dig her 
canals, or, to any considerable extent, to deepen her rivers or to 
protect her harbours. Nay, the effort of the State to aid them, 
and to encourage the brilliant but unrequited genius of one of 
her sons, was deemed by this court to conflict with this over- 
reaching power of Congress, and fell a victim to judicial con- 
demnation. She indulges the hope, at least, that it will not 
now be so construed as to prostrate her institutions of public 
health which have defied the constructions of half a century 
of time, and of transcendent ability. She saw with unaffected 
concern the prodigious strides made by this power to regulate 
commerce towards engrossing and consolidating the power of 
the Union. This may well be regarded as the mastodon of 
construction, starting from this bench, and in its giant strides 
trampling upon the rights of the States and their sovereignty. 
Fortunately, it is only known to the present day by its colossal 
bones, scattered through the reports of the early opinions of 
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members of this court. Its march was arrested, its life terminat- 
ed, in New York v. Miln. ‘The noble ground then assumed was 
maintained in the License Cases. He had no right to advise 
the court, but, as an humble citizen contributing a mite towards 
public opinion, there could be no impropriety in alluding to the 
jealousy felt towards this branch of the government. The life 
tenure of its judges removes thei from the direct effect of pub- 
lic opinion. Selected by the general government, they are yet 
in some sort arbiters between it and the States. It is desirable 
they should secure the atfections of the people. ‘Their recent 
decisions have largely effected this, and the people regard these 
as indications that popular and liberal impulses have reached 
this bench. ‘To confirm this, they have only to adhere to the 
just rules already laid down, to practise the great maxim which 
secures respect and renders certain the rights of property and 
life, Stare decisis. In the case at bar, New York asks nothing 
but justice at their hands. Granting much, yielding much, to 
the wealth, glory, and power of the Union, —a Union in which 
she feels a just pride, and the value of which she never stopped 
to calculate, — she does not feel that it is immodest to ask, (if 
it be considered asking,) that she may avail herself of her local 
position to sustain in part the expense to her citizens, and the 
danger to their health and lives, which attend her exposure and 
the Union’s commerce, — that she may arrest and purify the 
stream before it enters her veins, that the blood of life to the 
rest of the Union may not be infection and death to her. 





Norris v. Crry or Boston. 


Mr. J. Prescott Hall, for the plaintiff in error. 

The object of the writ of error in this case is to test the 
constitutionality of an act of the legislature of the State of 
Massachusetts, passed in the year 1837, entitled, ‘ An act relat- 
ing to alien passengers.” 

With the general question involved in the cause, this court 
is entirely familiar. It is a branch of constitutional law 
which has occupied its attention at intervals during the last 
thirty years. 

The controversy with regard to the powers of the several 
States over commerce and navigation, and their authority to 
control these and analogous subjects, supposed to be beyond 
their jurisdiction, began as far back as the year 1819, with the 
case of McCulloch v. Maryland (4 Wheat. 316), when it 
was here decided, that the act of Congress establishing a bank 
of the United States was not only constitutional, but that the 
States had no warrant for taxing its branches, or power, by 
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these or other means, to ‘impede their action, or drive them be- 
yond their territorial limits. 

In strict analogy with this case was that of Weston v. The 
City of Charleston (2 Peters, 449), in the year 1829, when this 
court held that a tax imposed by a State on stock issued for 
loans to the United States was unconstitutional, and could not 
be collected. 

The question as to the power of the States over commerce 
and navigation was directly presented by Gibbons v. Ogden, 
in the year 1824, when it was held that the State of New York 
could not grant to any of its citizens an exclusive right to trav- 
erse the great bays and navigable waters of that State with 
vessels propelled by steam, to the exclusion of those trom other 
States, licensed or enrolled under acts of Congress. 

These discussions led to another, in the year 1827, when this 
court decided that the State of Maryland could not compel 
merchants, engaged in the business of importing and selling 
foreign goods by the bale or package, to take out licenses for 
the same, and to pay a sum of money, or tax, for the privilege. 
(Brown v. State of Maryland, 12 Wheat. 419.) 

Then followed, after an interval of ten years, the case of 
The City of New York v. Miln (11 Peters, 102), which is sup- 
posed to control the present controversy and recognize the 
power of a State to regulate, in some degree, the commerce 
and navigation of the whole country, even on the tide-waters 
which wash our shores. 

Nor will such controversies cease, perhaps, until other kin- 
dred subjects have been explored and examined ; for New York 
claims now, and exercises, the power of imposing burdens upon 
the disposition of foreign merchandise in its original condition 
as imported, when sold in a particular manner, that is, by aue- 
tion. 

The recent decisions of this court upon the license laws of 
New Hampshire, Massachusetts, and Rhode Island may be, 
also, referred to, as bearing materially upon the reasoning we 
must employ, in expressing our views upon ‘he subject now 
under consideration ; but as they will undergo a critical exami- 
nation in the progress of the argument, they are here merely 
glanced at, in passing. 

This brief statement of the course of legislation and decision 
upon these subjects brings us back to the case now before the 
court. It arises under the act of Massachusetts before referred 
to, passed in the year 1837, shortly after the case of The City 
of New York v. Miln had opened the eyes of her legislators 
to this new source of revenue. 

This law provides, that, upon the arrival of a vessel in the 
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waters of Massachusetts with alien passengers on board, an 
officer of the city or town where such passengers are to be 
landed shall stop the vessel, and examine into the condition of 
its passengers. 

If any lunatics or infirm persons, incompetent to maintain 
themselves, are found, they cannot be permitted to land till se- 
curity is given against ther becoming chargeable within ten 
years; and no other alien passenger shall be permitted to land 
until two dollars are paid for each, to be appropriated for the 
support of foreign paupers. 

By another provision of the same law, the State pilots are 
required to anchor vessels at particular places, suitable for the 
examination of such passengers: and all this may be done 
while the ship is yet, comparatively, at sea,— more than a can- 
non-shot from the shore, and beyond the jurisdiction of Massa- 
chusetts. The examination may be made, and the tax is 
exacted, before the passage-money is earned; before the voy- 
age is completed; while the insurance is running; before 
ihe passenger touches the soil of the State; while all is in 
itinere. 

The validity of the act is defended upon the ground that it 
is a poor-law ; that it is a police regulation; that the State has 
a system of pauper laws, of which this is a part; that the 
money, when collected, is expended in the support of foreign 
paupers ; and that, as the means are appropriate to the end, the 
‘aw itself may be upheld as valid. 

The States have the power, beyond doubt, to pass poor-laws 
and make police regulations. But the question is, Can they 
provide for paupers, foreign or domestic, by a tax upon the 
commerce or navigation of the United States? Can they levy 
contributions upon aliens and citizens of other States, on ship- 
board, for the support of their police regulations and pauper sys- 
tems? Are they not forbidden the exercise of this power by 
the Constitution of the United States. which is the paramount 
law of the land?) The means may be appropriate to attain the 
end, if the State has the power to use them; but have they any 
such power? And that is the whole question before the court. 

If the tax were imposed upon merchandise imported from 
foreign countries, the means to accomplish the object would be 
as appropriate as any other; and Massachusetts, were she an 
independent nation, might employ them at her discretion. But 
when she came into the Union, in 1789, she gave up, in ex- 
press terms, all control over foreign commerce, although she 
was more interested in it at that time than any other State. 

But she never did tax foreign commerce, be it observed, 
when she had the power to do so, for the support of paupers ; 
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on the contrary, fe more e than helt 2 a “century, she maintained 
her own system by her other means. ‘I'he tempting bait was 
first thrown out in the year 1837, by the case of Miln v. New 
York, and she seized it with avidity. 

In our view of the law in question, it imposes a tax on the 
commerce of the country for the benefit of Massachusetts and 
its treasury. We consider it as a direct invasion of the power 
of Congress to regulate navigation and trade, and therefore as 
unconstitutional and void. 

It is not an inspection law, nor a quarantine or police regu- 
lation ; and if it were, the States cannot lay taxes on the com- 
merce of the country, or any part of it, to build up and support 
police or quarantine establishments, although we admit the in- 
cidental expenses and ordinary fees of inspection belonging to 
sanatory regulations may be exacted by the States. 

But the law in question imposes a duty on imports without 
the assent of Congress; for there may be importations of men 
as well as merchandise. 'The ninth section of the first article 
of the Constitution of the United States, when speaking of 
‘‘the migration or importation ” ‘of persons,” is not restricted 
to any particular class of persons. The words are general. 
They are applicable to all persons, bond or free, and show that 
the whole power over such importations is confided to Con- 
gress. 

Nor is the use of the word “ importation,’”’ when connected 
with “persons,” peculiar to the Constitution. An act passed 
by Congress in 1793 is entitled, “An act to prevent the im- 
portation of certain persons into certain States where, by the 
laws thereof, their admission is prohibited.” And Judge Mar- 
shall held, in the case of the Brig Wilson (1 Brockenbrough, 
437), that the prohibition of the law comprehended freemen 
as well as slaves. Various English statutes, applicable to the 
British Isles, where slavery does not exist, have been passed 
to regulate or impede or prohibit the importation of persons, 
free in their own countries, and who would be so in England. 
(Stat. 1 and2 P. & M., c. 4; 5 Eliz., c. 20; Jacob’s Law 
Dict., Art. Egyptians. ) 

And it may be remarked here, that the very act of Congress 
before referred to proves that the whole power of regulating or 
prohibiting the importation of persons is vested exclusiv ely in 
the general government. It was passed upon a petition from 
North Carolina, setting forth that the French had set free their 
slaves in Guadaloupe, and the aid of Congress was invoked to 
protect the institutions of the South from the dangerous con- 
tact of free persous of color. The State felt its want of power 





over the subject. She knew it was vested in Congress alone, 
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and to Congress she waned for eubied That body immediately 
prohibited the “« importation ” of “ negroes, mulattoes, and per- 
sons of color,” free as well as slaves, into any State which by 
law had prohibited or should prohibit the importation of any 
such person or persons. And this act sanctioned to this day 
the legislation of the Southern States, to a great extent, upon 
this verv subject. 

The act of the State of Massachusetts now under examina- 
tion might also be regarded, were it necessary, as imposing a 
duty on tonnage ; being a tax on passengers by the poll. hs 
number of passengers to be taken on board, or imported, 1 
ships of the United States, is limited by law to a fixed ae 
tion, or ratio, with the tonnage of the vessel ; and as only two 
passengers are allowed for every five tons, a tax of two dollars 
on each person is a tax on the vessel of eighty cents a ton. 

The question before the court is a question as to power, and 
of power alone. It is a question as to the power on the part 
of a State to tax the commerce of the Union, to raise a reve- 
nue for her own uses. Give Massachusetts the authority to 
collect money from passengers for the support of paupers, and 
see how quickly she will extend the system. If it is advisable 
to support emigrants when in a State of destitution, it is also 
desirable to educate their children, so that they may not be- 
come a burden upon the Commonwealth at a future day. 
The expense of free schools is far beyond that of pauper 
asylums; and if Massachusetts has the power to raise revenue 
by these means for one purpose, so may she for the other. 

It is true Chief Justice Shaw, in this very case of Norris v. 
The City of Boston, now before the court, restricts the power 
of the State to the object for which the tax is laid. He sup- 
poses that the States may impose small burdens of this kind, 
but are prohibited from their extension. He says (4 Met. 
297), — “ If, under the form of pilotage, a large sum of money 
should be demanded of any inward-bound vessel, the effect of 
which would be to raise a revenue from foreign commerce, the 
pretence of its being pilotage would not make it legal. And 
this suggestion answers an argument much pressed, that if the 
State could demand two dollars in respect to each passenger, it 
could demand two hundred, or two thousand, and so raise a 
large revenue for any and all purposes. We think it is plain, 
that, if any such large sum were exacted of passengers, it 
would indicate the real purpose and design of the law to be to 
raise revenue, and not in good faith to carry into effect a useful 
and beneficent poor-law, — useful and beneficent to such aliens 
themselves ; and therefore it would be in contravention of the 
Constitution and laws of the United States, and void.” 
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With great respect, we submit that these reasons for the de- 
cision of the Supreme Court of Massachusetts are not strong 
enough to sustain it. No court can determine the constitution- 
ality of a law by the extent to which its purposes are carried ; 
for if a State has the power to pass a law, she alone can limit 
its exercise. ‘The courts cannot regulate or control the discre- 
tion of legislators; and if their power be once admitted, all 
control over them is surrendered up. The chief justice of this 
court has said, in express terms, that ‘‘ upon this question the 
object and motive of the State are of no importance, and can- 
not influence the decision. It is a question of power.” 

Can the Supreme Court of Massachusetts say that its legisla- 
ture may impose a tax of two dollars upon each alien passen- 
ger, but cannot increase it to five? Can the court inquire 
into the condition of the treasury, count foreign paupers, ascer- 
tain the extent of their wants, and so determine whether the 
tax was designed for constitutional purposes or not? Is there 
any limit in the power of a State to tax the property of its 
own citizens in any way and to any extent it may see fit? 
Must not the same authority which selects the objects of taxa- 
tion determine its extent also? Where is the limit? Who 
can define its bounds? Surely the courts cannot, and it has 
always been held that the power to tax is a power to destroy. 
(2 Peters, 467; 4 Wheaton, 431.) 

The money to be derived from the tax in the present case is 
not devoted to the use of those particular aliens who pay it, 
but to all aliens subsequently to arrive. The strong are to pay 
for the feeble, the rich for the poor. Passengers arrive at Bos- 
ton, New York, and New Orleans, who have no purpose of 
remaining in those places. Their destination is westward, 
towards the interior States, who have no soil touching upon 
that ocean which, by the Constitution, is as free to them as to 
the States which are washed by its waves. 

Emigration is encouraged by the Constitution of the United 
States. Its prohibition and impediments in its way were sub- 
jects of complaint in the Declaration of Independence. The 
laws of Congress encourage and protect emigration. The con- 
dition of mankind solicits it; ships are given up entirely to the 
importation of passengers, their decks being loaded with re- 
sponsible beings instead of merchandise. Steam has added its 
power to that of the winds, and vessels propelled by its ener- 
gies will be hereafter exclusively devoted to this great branch 
of commerce. 

New York and Boston and New Orleans have almost a 
monopoly of this business, and they seize the occasion to raise 
revenue from it. It may be well to regulate this matter; it 
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may be expedient to raise a fund for paupers; it is kind and 
benevolent to do so: but the question is, How can it be lawfully 
done? Who shall make this regulation of commerce, —Con- 
gress or the States: Congress has the power to make the 
burden uniform; the States cannot. Massachusetts taxes the 
passenger two dollars; New York but one. ‘Those who ar- 
rive 11 Boston, for the most part, pay through to other States. 
‘hose who come to New York, oftentimes without touching 
at the city, ascend the Hudson, and continue their progress 
without ceasing, until they reach the great prairies of the West. 
Yet each and all of these countless thousands leave a_por- 
tion of their property, destined for their own use in other 
Siates, in the treasuries of these two ocean powers, and for the 
benefit of persous other than themselves. The Norwegian is 
taxed for the Frenchman, the Dane for the Irishman, the Ger- 
man for the Englishman, and all for the benefit of New York 
and Massachusetts. If these two States have the burdens of 
foreign pauperism, so have they also the benefits of foreign 
commerce. ‘The sails of their ships whiten every sea, while 
the internal States, shut out from the ocean, have no such 
benefits in the same degree. 

The tax of Massachusetts is not applicable to such paupers 
as arrive at the same time with the rich and the heaith/fual. 
Her laws guard the Commonwealth sedulously against this 
burden, by requiring those who are in the condition of becom- 
iug a charge upon the State to give ample security for ten 
years against such charge before they are permitted to land. 
‘The pauper gives security; those who are above his condition 
pay a tax,—not for themselves, but for others. 

The law of Massachusetts discriminates, taxing aliens alone. 
If it may do this, it may discriminate among nations. ‘Treaties 
would have nothing to do with the subject, for the States can- 
not make them; nor could Congress restrain them, if the power 
ii question is a mere police regulation or sanatory measure. 
Congress cannot regulate or restrain the States in matters of 
police and health. as each State has unlimited power over these 
subjects, to be exercised according to its own discretion. 

If States may tax those who arrive by sea, they may tax 
those who travel by land. They may favor the North and 
burden the South; and New York, in her laws, does discrimi- 
nate, in relation to this very subject, favorably to New Jersey, 
Connecticut, and Rhode Island, and adversely towards the other 
States. She takes upon herself to say, that coastwise passen- 
gers shall all be taxed; but that those from contiguous States, 
because of the frequency of intercourse, shall not be burdened 
to the same degree as those who are more remote. 

VOL. VII. 33 
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With entire confidence, we submit that this cannot be done. 
New York cannot discriminate between the Southern and the 
Eastern States in favor of the latter and against the former. 
She has no power over the subject. Citizens of one State have 
the privileges and immunities of citizens in all the other States, 
and they cannot be limited or curtailed in their rights by State 
authority. Even Congress could not do this, as its legislation 
must be uniform throughout the nation. 

But the act of Massachusetts taxes aliens who come here for 
temporary purposes of business. Alien passengers in steamers 
and ships of war, whether foreign or domestic, are brought 
within its terms. The packets which ply constantly, in all 
seasons of the year, between Boston and Liverpool, are subject 
to its demands, and must obey them. 

The comity of nations forbids the exercise of this power to 
this extent, for the very idea of taxation includes, or implies, 
that of reciprocal rights and duties; of allegiance on one side, 
and protection on the other. 

“The power of legislation, and consequently of taxation, 
operates on all the persons and property belonging to the body 
politic. ‘This is an original prineiple, which has its foundation 
in society itself.” ‘“ All subjects over which the sovereign power 
of a State extends are objects of taxation ; but those over which 
it does not extend are, upon the soundest principles, exempt 
from taxation.” “The sovereignty of a State extends to every 
thing which exists by its own authority, or is introduced by 
its permission ; but does it extend to those means which are 
employed by Congress to carry into execution powers conferred 
on that body by the people of the United States? We think 
not.” (2 Peters, 563, 564; 4 Wheat. 429.) 

Aliens and merchandise are not “introduced” into Massa- 
chusetts by her “ permission,” nor do commerce and navigation 
exist by her “authority.”” The persons and property of alicns 
do not belong to the “body politic” of that State, and her 
“sovereignty” does not extend to commerce and navigation. 
nor to aliens before they come within her jurisdiction. Until 
landed, they are under the jurisdiction of the United States, 
covered and protected by their laws. 

[t will not be denied that Congress may impose taxes or du- 
ties at pleasure on men and merchandise, upon their importa- 
tion, (within the limits of treaties,) without any objection as 
to its constitutional right to do so. But suppose the power 
were exercised by Congress ; from whence would such authority 
be derived? Obviously, from the power “to lay and collect 
taxes, duties, imposts, and excises,” and “to regulate com- 
merce.” The control of Congress over foreign commerce is 
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unlimited, while that of the States has been given up to the 
general government. 

Massachusetts cannot raise a fund for her pauper system by 
taxing the property of aliens on shipboard before it is landed 
or made subject to her jurisdiction. She could lay no duty, for 
instance, under the tariff of 1842, on “wearing apparel and 
other personal effects, not merchandise, professional books, in- 
struments, implements and tools of trade, occupation or em- 
ployment of persons arriving in the United States,” because 
this law declared that those articles should be exempt from 
duty. And upon this subject Congress has legislated from the 
beginning to the same effect. 

Has not the general government, then, interposed its author- 
ity and prescribed the terms under which aliens shall come into 
the ports of the United States, — not the ports of Boston and 
New York, but the ports of the nation at large, each and all 
of them, from the St. John’s to the Rio Grande? Congress has 
said that the personal effects, not merchandise, of aliens shall 
be admitted exempt from duties. It has nowhere taxed their 
persons, but has permitted them, so far as their legislation is 
concerned, to come in free of charge. If the States cannot tax 
the personal effects, not merchandise, of aliens because Con- 
gress has permitted them to be free, how can they tax their 
persons, which, by clear implication, are to be free also ? 

Congress as often regulates commerce by permitting it to go 

untrammelled as it does by direct action. If that power were to 
impose taxes upon specific articles enumerated in a tariff, and 
omit all others, the latter would be free; for all articles not 
directly charged with duty by some act of Congress are un- 
doubtedly exempt therefrom. (The Liverpool Hero, 2 Gall. 
188. ) 
_ No State can, without the consent of Congress, lay any duty 
on imports except to carry out, as far as may be necessary, 
their inspection laws; and this by the express words of the 
tenth section of the first article of the Constitution. But sup- 
pose that section had been omitted ; could the States then im- 
pose duties upon imports while the eighth section remains, 
which gives to Congress the entire control over the subject? 

“From the vast inequality,’”’ says Chief Justice Marshall, ‘“ be- 
tween the different States of the confederacy as to commercial 
advantages, few subjects were viewed with deeper interest, or 
excited more irritation, than the manner in which the several 
States exercised, or seemed disposed to exercise, the power of 
laying duties on imports. From motives which were deemed 
sufficient by the statesmen of that day, the general power of 
taxation, indispensably necessary as it was, and jealous as the 
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States were of any encroachment on it, was so far abridged as 
to forbid them to touch imports or exports, with the single ex- 
ception which has been noticed. Why are they restrained 
from imposing these duties? Plainly because, in the general 
opinion, the interests of all would be best promoted by placing 
the whole subject under the control of Congress.” 

It is obvious that the same power which imposes a light 
duty can impose a very heavy one; one which amounts to a 
prohibition. Questions of power do not depend on the degree 
to which it may be exercised at all; it must be exercised at the 
will of those in whose hands it is placed.” (4 Wheat. 438, 
439. ) 

It is not denied by the plaintiff in error, that States can es- 
tablish systems of pauper laws, which may include aliens as 
well as natives; but they cannot tax commerce or navigation 
in order to procure the means for their support. For this pur- 
pose they must assess their own property and their own con- 
stituents, and not assume a power to tax, because of the benev- 
olent objects for which the revenue is to be raised. If the end 
will sanction the means, then all power of restraining taxation 
is at an end. 

We do not complain of any just exercise of a police power, 
nor of inspection laws, nor demands for lists of passengers, 
nor of acts to keep out pestilence or regulate the introduction 
of persons burdensome to the Commonwealth, nor of the 
stopping of ships for examination merely. All these things 
may be done, and yet no authority found in the States to 
tax passengers, brought into the country in the due course of 
commerce and navigation, for the purpose of supporting these 
measures. 

If the States may impose these burdens, they may exclude 
passengers altogether. If they can tax aliens as such, they 
may expel them, when landed, by an oppressive exercise of the 
power. If they tax on arrival, they may tax on departure, and 
there is no limit to the power. 

It is supposed that this case is governed by that of The City 
of New York v. Miln; but upon examination it will be found 
that the action in that case was not founded upon any section 
of the passenger law which imposed a tax upon them. It was 
an action of debt, for the recovery of a penalty for not reporting 
the names of the passengers. The declaration averred that a 
certain vessel arrived in the port of New York from Liverpool, 
with passengers on board, and that the master did not make a 
report in writing to the mayor of the city of the name, place 
of birth and last legal settlement, age, and occupation of the 
several persons brought as passengers on the ship, contrary to 
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the provisions of the act of the State of New York, (partly re- 
cited in the declaration,) whereby an action accrued to the 
plaintiff to demand from the defendant, the consignee of the 
ship, the sum of seven thousand five hundred dollars. To 
this declaration there was a demurrer and joinder. 

The decision of the court was therefore confined to that part 
of the act which requires the master, within twenty-four hours 
after the arrival of his vessel, to make report of his passengers, 
but the question as to the power of taxation did not arise. It 
is true there were many general remarks upon constitutional 
law, made by the judges who gave opinions ; but the points be- 
fore the court and the questions passed upon were those above 
referred to. 

Chief Justice Taney, in remarking upon this case of New 
York v. Miln, observes, that ‘ the question as to the power of 
the States upon this subject was very fully discussed at the 
bar. But no opinion was expressed upon it by the court, be- 
cause the case did not necessarily involve it, and there was 
great diversity of opinion on the bench. Consequently the 
point was left open, and has never been decided in any subse- 
quent case in this court.” (5 How. 584.) 

But can the maritime States, by their own acts, prohibit the 
importation of settlers for the public lands, or their migration 
to those unoccupied regions of the interior which are ready to 
welcome their approach? Congress has legislated upon the 
subject of emigration and naturalization, the exclusive power 
over which is given to that body by the Constitution. It has 
also legislated concerning the carrying of passengers, prescrib- 
ing the space they shall be entitled to occupy on shipboard, 
the food and water with which they shall be supplied, and the 
privileges they shall enjoy. 

The institutions and laws of the United States encourage 
the emigration of foreigners, and our untilled soil requires the 
stimulating power of their industry. Can the maritime States, 
then, by their own legislation, restrain or destroy that com- 
merce which relates to the importation of passengers, and their 
migration to other States open for their reception? The law 
of “Massac husetts prescribes some of the terms upon which 
aliens may land upon her shores. If it can prescribe some, it 
can prescribe others. It may establish burdensome or impossi- 
ble conditions, and so shut out emigrants altogether. Let it 
not be forgotten that this is a question of power exclusively. 
Emigrants arrive in Boston destined for Iowa. This conven- 
ient eastern port is selected as a place of disembarkation, the 
ultimate purpose being a permanent settlement elsewhere. 
The passengers are not, as a matter of course, either diseased, 
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decrepit, or r infirm. They may be young, above want, adven- 
turous, and determined. Upon approaching the shores of their 
first western port they are met by the tax-gatherer, who de- 
mands two dollars from each man, each woman, and each child. 
Having submitted to this exaction, the emigrants pass im- 
mediately on towards their long-sought home in the fertile re- 
gions of the West. When they arrive at the boundary of New 
York another tax-gatherer may mect them, and, under the pre- 
tence of pauperism and the burdens of poverty, he may demand 
two dollars also from each emigrant, for the privilege of cross- 
ing the borders of another State. For, if Massachusetts can 
tax them as they come in by sea, New York may tax them 
also as they journey through her territory by land ; and this 

may be repeated in every State through which they may desire 
to pass. 

It is submitted to the court, that the States have no such 
power. We repeat, that although the States may pass poor- 
laws, establish sanatory regulations, and provide for inspec- 
tions, yet they cannot tax any branch of the foreign commerce 
of the country, to aid them in their projects, be they charitable 
or not. The power cannot be derived from the subject to 
which the money is to be applied, but must exist, if it exist at 
all, altogether independently of such objects. 

The whole subject of emigration, so far as it is connected 
with commerce and navigation, is under the control of Con- 
gress, and there it should remain. That body can exercise the 
power wisely, discreetly, and disinterestedly, for the benefit of 
the whole country, without permitting any improper burden 
to be placed upon the maritime States. Their laws will be 
uniform ; those of the States must necessarily be diverse, — the 
tax in Massachusetts being two dollars, while in New York 
is but one. The sovereign power may annex what conditions 
it pleases to the admission of foreigners within its jurisdiction, 
or prohibit it altogether. But that sovereign power, in this 
country, is in the United States, and the whole subject is com- 
mitted, with great propriety, by the Constitution, to the Con- 
gress of the whole people, and not to the States in their cor- 
porate capacities. 

But the passengers referred to are not in all cases emigrants, 
coming here for permanent settlement. In many cases there 
are merchants, visiting our shores for purposes of commerce 
merely, and we submit that to tax them is to tax the com- 
merce of the country, which cannot be done by the States. 

The act of Massachusetts is also open to another objection, 
which is obvious. The tax is not specifically on the alien pas- 
sengers themselves, although it may be so indirectly. It for- 
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bids the landing of any such persons until the master, owner, 
consignee, or agent shall have paid two dollars for each passen- 
ger so landing. 

We submit that this is a direct impost upon the masters or 
owners, in direct relation to their commercial avocations ; it is 
a tax upon the master as master, upon the owner because he 
imports emigrants rather than merchandise. Massachusetts 
eaunot compel a merchant to pay two dollars for each chest of 
tea he may import into Boston; and to impose upon him a 
duty of two dollars upon each person he may import is as di- 
rect an interference with the commerce of the country as a 
tax upon baggage or personal effects would be. Passengers are 
brought in as freight ; they take the place of cargo, and occu- 
py all the decks of the ship. ‘To tax the passengers is to tax 
the freight: and if the latter cannot be done, the former cannot. 
The business of importing emigrants has become a matter of 
great importance to the merchants of New York and Boston, 
who derive large emoluments from this employment of their 
ships, the receipts for passage-money being counted by mil- 
lions instead of thousands. Passage-money and freight are in 
law identical, and are governed by the same rules. (1 Pet. 
Adm. 123 - 125.) 

The navigation of the country is under the exclusive con- 
trol of Congress; and if it were under that of the States, what 
would be the consequence? Massachusetts, having power over 
the subject, might impose a tax of five dollars upon each emi- 
grant imported in ships other than her own, and by this means 
secure a monopoly, as far as this could be done by legislation, 
for the vessels belonging to her own citizens. Uniformity in 
the laws of commerce and navigation would be destroyed, and 
we should go back in effect to the old Confederation. Jeal- 
ousies would spring up, and retaliation begin, and this entire 
branch of the commerce of the country would fall into chaos. 
Thirty years ago, during the steamboat controversy, Connecti- 
cut passed retaliatory laws against New York; and if the States 
can regulate the conditions upon which passengers may land, 
these conditions may and would vary in all the maritime 
States. 

They do so now. In this respect there is no uniformity in 
the State laws; and hence the whole subject should be and is 
referred to Congress. 'That body has the entire control over 
our foreign relations, which are wisely placed by the Constitu- 
tion beyond State interference. 

If Massachusetts can tax passengers arriving within her ju- 
risdiction before they come under the control of her laws, so 
may New Mexico and California, when States. These latter 
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would have a strong temptation to exercise the right at this 
time, and might make New York herself feel the weight of 
State power. For if States can lay an impost upon aliens, 
they may also upon natives, as New York herself now does. 

She does not discriminate between citizens of the United 
States and foreigners, but imposes the same tax upon both. 
Neither is she particularly nice as to the objects to which the 
revenue thus raised is appropriated. 

To support an establishment for the reform of young offend- 
ers she gives eight thousand dollars per annum ; a large dona- 
tion is bestowed upon her hospitals and dispensaries ; and final- 
ly, should there be a surplus of revenue thus derived, the State 
treasury itself becomes the depository of all balances which 
remain. If she has the power to impose the tax, and raise 
the revenue, she doubtless has the power to dispose of it in 
any way she may see fit. She may defray out of it all the 
expenses of her civil list, maintain her schools, and support her 
paupers. ‘The ease with which revenue may be raised by 
means of imposts upon commerce presents great temptations to 
State power. The convenience of the system is obvious. If 
it can be upheld under the Constitution of the United States, 
it will be resorted to by every State upon the Atlantic and the 
Pacific, and indirectly a large portion of the revenues of the 
States will be derived from commerce and navigation. The 
temptation would not be resisted, and hence those who framed 
the great charter under which the States are restrained wisely 
took the power to regulate commerce from these sovereiguties, 
and bestowed it upon Congress. 

We submit to the court, that the law of Massachusetts now 
under consideration is unconstitutional and void. 


Mr. Justice McLEAN. 
Smiru v. Turner. 


Under the general denomination of health laws in New 
York, and by the seventh section of an act relating to the 
marine hospital, it is provided, that “the health-commissioner 
shall demand and be entitled to receive, and in case of neglect 
or refusal to pay shall sue for and recover, in his name of of- 
fice, the following sums from the master of every vessel that 
shall arrive in the port of New York, viz. : — 

“1. From the master of every vessel from a foreign port, 
for himself and each cabin passenger, one dollar and fifty 
cents ; for each steerage passenger, mate, sailor, or mariner, one 
dollar. 

‘2. From the master of each coasting-vessel, for each person 
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on board, twenty-five cents; but no coasting-vessel from the 
States of New Jersey, Connecticut, and Rhode Island shall pay 
for more than one voyage in each month, computing from the 
first voyage in each year.” 

The eighth section provides that the money so received shall 
be denominated “hospital moneys.” And the ninth section 
zives “each master paying hospital moneys a right to demand 
and recover from each person the sum paid on his account.” 
The tenth section declares any master, who shall fail to make 
the above payments within twenty-four hours after the arrival 
of his vessel in the port, shall forfeit the sum of one hundred 
dollars. By the eleventh section, the commissioners of health 
are required to account annually ta the Comptroller of the State 
for all moneys received by them for the use of the marine hos- 
pital; ‘Cand if such moneys shall, in any one year, exceed the 
sum necessary to defray the expenses of their trust, including 
their own salaries, and exclusive of such expenses as are to be 
borne and paid as a part of the contingent charges of the city 
of New York, they shall pay over such surplus to the treasurer 
of the Society for the Reformation of Juvenile Delinquents in 
the city of New York, for the use of the society.” 

The plaintiff in error was master of the British ship Henry 
Bliss, which vessel touched at the port of New York in the 
month of June, 1841, and landed two hundred and ninety 
steerage passengers. ‘The defendant in error brought an action 
of debt on the statute against the plaintiff, to recover one dollar 
for each of the above passengers. A demurrer was filed, on the 
ground that the statute of New York was 2 regulation of com- 
meree, and in conflict with the Constitution of the United 
States. The Supreme Court of the State overruled the de- 
murrer, and the Court of Errors affirmed the judgment. This 
brings before this court, under the twenty-fifth section of the 
Judiciary Act, the constitutionality of the New York statute. 

[ will consider the case under two general heads : — 

1. Is the power of Congress to regulate commerce an exclu- 
sive power ? 

2. Is the statute of New York a regulation of commerce ? 

In the eighth section of the first article of the Constitution 
it is declared that Congress shall have power ‘to regulate com- 
merce with foreign nations, and among the several States, and 
with the Indian tribes.” 

Before the adoption of the Constitution, the States, respect- 
ively, exercised sovereign power, under no other limitations 
than those contained in the Articles of Confederation. By the 
third section of the sixth article of that instrument, it was de- 
clared that “‘no State shall lay any imposts or duties which may 














{ 





394 SUPREME COURT. 








Passenger Cases.—Mr. Justice McLean’s Opinion. 





interfere with any stipulations in treaties entered into by the 
United States in Congress assembled ”’ ; and this was the only 
commercial restriction on State power. 

As might have been expected, this independent legislation, 
being influenced by local interests and policy, became conflict- 
ing and hostile, insomuch that a change of the system was ne- 

essary to preserve the fruits of the Revolution. This led to 
the adoption of the Federal Constitution. 

It is admitted that, in regard to the commercial, as to other 
powers, the States cannot be held to have parted with any of 
the attributes of sovereignty which are not plainly vested in the 
Federal government and inhibited to the States, either express- 
ly or by necessary implication. This implication may arise 
from the nature of the power. 

In the same section which gives the commercial power to 
Congress, is given power “to borrow money on the credit of 
the United States,” “to establish a uniform rule of naturaliza- 
tion,” ‘to coin money,” ‘to establish post-offices and _post- 
roads,” “‘ to constitute tribunals inferior to the Supreme Court,” 
‘‘to define and punish piracies and felonies committed on the 
high seas,” ‘to declare war,’ “to provide and maintain a 
navy,” &c., and “to make all laws which shall be necessary 
and proper for carrying into execution the foregoing powers.” 

Only one of these powers is, in the Constitution, expressly 
inhibited to the States; and yet, from the nature of the other 
powers, they are equally beyond State jurisdiction. 

In the case of Holmes v. Jennison, 14 Peters, 570, the chief 
justice, in giving his own and the opinion of three of his breth- 
ren, says : — “ All the powers which relate to our foreign inter- 
course are confided to the general government. Congress have 
the power to regulate commerce, to define and punish piracies,” 
&c. ‘ Where an authority is granted to the Union, to whicha 
similar authority in the States would be absolutely and totally 
contradictory and repugnant, there the authority to the Federal 
government is necessarily exclusive, and the same power can- 
not be constitutionally exercised by the States.” (p. 574.) 

In Houston v. Moore, 5 Wheat. 23, the court say :— ‘“* We 
are altogether incapable of comprehending how two distinct 
wills can, at the same time, be exercised in relation to the same 
subject, to be effectual, and at the same time compatible with 
one another.” 

The court, again, in treating of the commercial power, say, 
in Gibbons v. Ogden, 9 Wheat. 196 :—“ It is the power to 
regulate ; that is, to prescribe the rule by which commerce is to 
be governed. This power, like all others vested in Congress, 
is complete in itself, may be exercised to its utmost extent, and 
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acknowledges we lenibatione other than are prescribed in the 
Constitution.” ‘ The sovereignty of Congress, though limited 
to specified objects, is plenary as to those objects.” ‘The 
power over commerce with foreign nations and among the 
several States is vested in Congress as absolutely as it would 
be in a single government having in its constitution the same 
restrictions,’ &c. And in the same case, page 199:— 
‘Where, then, each government exercises the power of taxa- 
tion, neither is exercising the power of the other; but when a 
State proceeds to regulate commerce with foreign nations, or 
among the several States, it is exercising the very power that 
is granted to Congress, and is doing the very thing which Con- 
gress is authorized to do.” 

And Mr. Justice Johnson, who gave a separate opinion in the 
same case, observes, — ‘The power to regulate commerce here 
meant to be granted was the power to regulate commerce 
which previously existed in the States.” And again, — “ The 
power to regulate commerce is necessarily exclusive.”’ 

In Brown v. The State of Maryland, 12 Peters, 446, the 
court say, — “It is not, therefore, matter of surprise that the 
grant of commercial power should be as extensive as the mis- 
chief, and should comprehend all foreign commerce and all 
commerce among the States.” This question, they remark, 
‘was considered in the case of Gibbons v. Ogden, in which it 
was declared to be complete in itself, and to acknowledge no 
limitations,” &e. And Mr. Justice Baldwin, in the case of 
Groves v. Slaughter, 15 Peters, 511, says, — “ That the power 
of Congress to regulate commerce among the several States is 
exclusive of any interference by the States has been, in my 
opinion, conclusively settled by the solemn opinions of this 
court,”’ in the two cases above cited. And he observes, — “ If 
these decisions are not to be taken as the established construc- 
tion of this clause of the Constitution, | know of none which 
are not yet open to doubt.” 

Mr. Justice Story, in the case of New York v. Miln, 11 
Peters, 158, in speaking of the doctrine of concurrent power in 
the States to regulate commerce, says, that, in the case of Gib- 
bons v. Ogden, “it was deliberately examined and deemed in- 
admissible by the court.” ‘Mr. Chief Justice Marshall, with 
his accustomed accuracy and fulness of illustration, reviewed, 
at that time, the whole grounds of the controversy ; and from 
that time to the present, the question has been considered, so 
far as | know, at rest. The power given to Congress to regu- 
late commerce with foreign nations and among the States has 
been deemed exclusive, from the nature and objects of the 
power, and the necessary implications growing out of its exer- 
cise.”’ 
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When the commercial power was under discussion in the 
convention which formed the Constitution, Mr. Madison ob- 
served, that ‘he was more and more convinced that the regu- 
lation of commerce was in its nature indivisible, and ought to 
be wholly under one authority.” Mr. Sherman said, — “ The 
power of the United States to regulate trade, being supreme. 
can coutrol interferences of the State regulations when such 
interferences happen; so that there is no danger to be appre- 
hended from a concurrent jurisdiction.” Mr. Langdon “ in- 
sisted that the regulation of tonnage was an essential part of 
the regulation of trade, and that the States ought to have noth- 
ing to do with it.” And the motion was carried, “ that no 
State shall lay any duty on tonnage without the consent of 
Congress.” (3 Madison Papers, 1585, 1586. ) 

The adoption of the above provision in the Constitution, and 
also the one in the same section, — *‘ that no State shall, without 
the assent of the Congress, lay any imposts or duties on imports 
or exports, except what may be absolutely necessary for exe- 
cuting its inspection laws; and the net produce of all duties 
and imposts shall be for the use of the treasury of the United 
States ; and all such laws shall be subject to the revision and 
control of the Congress,’ —is a restriction, it is contended, upon 
the acknowledged power of the States. 

The force of this argument was admitted by the court in the 
case of Gibbons v. Ogden, and it was answered by the allega- 
tion, that the restriction operated on the taxing power of the 
States. The same argument was used in the thirty-second 
number of the Federalist. I yield more to the authority of this 
position than to the stringency of the argument in support of 
it. ‘To prohibit the exercise of a power by a State, as a gen- 
eral rule, admits the existence of such power. But this may 
not be universally true. Had there been no inhibition on the 
States as to “coining money and fixing the value thereof,” or 
as to tonnage duties, it could not have been successfully con- 
tended that the States might exercise those powers. All duties 
are required to be uniform, and this could not be the result of 
State action. And the power to coin money and regulate its 
value, for the Union, is equally beyond the power of a State. 

Doubts may exist as to the true construction of an instru- 
ment in the minds of its framers, and to obviate those doubts, 
additional, if not’ unnecessary, provisions may be_ inserted. 
This remark applies to the Constitution in the instances 
named, and in others. 

A concurrent power in the States to regulate commerce is an 
anomaly not found in the Constitution. If such power exist, it 
may be exercised independently of the federal authority. 
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It does not follow, as is often said, with little accuracy, that, 
when a State law shall conflict with an act of Congress, the 
former must yield. On the contrary, except in certain cases 
named in the Federal Constitution, this is never correct when 
the act of the State is strictly within its powers. 

I am aware this court have held that a State may pass a 
bankrupt law, which is annulled when Congress shall act on the 
same subject. In Sturges v. Crowninshield, 4 Wheat. 122, the 
court say, —‘*‘ Wherever the terms in which a power is granted 
by the Constitution to Congress, or wherever the nature of the 
power itself requires that it shall be exclusively exercised by 
Congress, the subject is as completely taken away from State 
legislatures as if they had been forbidden to act upon it.” 
But they say, —‘‘ The power granted to Congress of establish- 
ing uniform laws on the subject of bankruptcy is not of this 
description.” 

The case of Wilson v. The Blackbird Creek Marsh Com- 
pany, 2 Pet. 250, it is contended, recognizes the right of a 
State to exercise a commercial power, where no conflict is pro- 
duced with an act of Congress. 

It must be admitted that the language of the eminent chief 
justice who wrote the opinion is less guarded than his opinions 
generally were on constitutional questions. 

A company was incorporated and authorized to construct a 
dam over Blackbird Creek, in the State of Delaware, below 
where the tide ebved and flowed, in order to drain the marsh. 
and by that meaus improve the health of the neighbourhood. 
The plaintiffs, being desirous of ascending the creek, with their 
vessel, above the dam, removed a part of it as an obstruction, 
for which the company recovered damages. The chief justice 
iu speaking of the structure of the dam, the drainage of the 
marsh, and the improvement of the health of the neighbour- 
hood, says : — ** Means calculated to produce these objects, pro- 
vided they do not come into collision with the powers of the 
general government, are undoubtedly within those which are 
reserved to the States. But the measure authorized by this 
act stops a navigable creek, and must be supposed to abridge 
the rights of those who have been accustomed to use it. But 
this abridgment, unless it comes in conflict with the Constitu- 
tion or a law of the United States, is an affair between the 
government of Delaware and its citizens, of which this court 
can take no cognizance.” And he observes, — ‘If Congress 
had passed any act which bore upon the case, any act in exe- 
cution of the power to regulate commerce, the object of which 
was to control State legislation over those small navigable 
creeks into which the tide flows,’ &c., ‘““we should feel not 
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much difficulty in saying that a State law coming in conflict 
with such act would be void. But Congress had passed no 
such act. The repugnancy of the law of Delaware to the Con- 
stitution is placed entirely on its repugnancy to the power to 
regulate commerce with foreign nations, and among the several 
States, —a power which has not been so exercised as to affect 
the question.” 

The language of the chief justice must be construed in ref- 
erence to the question before the court; to suppose that he in- 
tended to lay down the general proposition, that a State might 
pass any act to obstruct or regulate: commerce which did not 
come in conflict with an act of Congress, would not only be 
unauthorized by the language used, and the facts of the case 
before the court, but it would contradict the language of the 
court in Gibbons v. Ogden, Brown v. Maryland, and every case 
in which the commercial power has been considered. 

The chief justice was speaking of a creek which falls into 
the Delaware, and admitted in the pleadings to be navigable, 
but of so limited an extent that it might well be doubted 
whether the general regulation of commerce could apply to it. 
Hundreds of creeks within the flow of the tide were similarly 
situated. In such cases, involving doubt whether the jurisdic- 
tion may not be exclusively exercised by the State, it is politic 
and proper in the judicial power to follow the action of Congress. 
Over the navigable waters of a State, Congress can exercise no 
commercial power, except as regards an intercourse with other 
States of the Union or foreign countries. And doubtless there 
are many creeks made navigable by the flowing of the tide. 
or by the backwater from large rivers, which the general 
phraseology of an act to regulate commerce may not embrace. 
In all such cases, and many others that may be found to exist. 
the court could not safely exercise a jurisdiction not expressly 
sanctioned by Congress. 

When the language of the court is applied to the facts of the 
above case, no such general principle as contended for is sanc- 
tioned. The construction of the dam was complained of, not 
as a regulation of commerce, but an obstruction of it; and the 
court held, that, ‘“‘ as Congress had not assumed to control State 
legislation over those small navigable creeks into which the 
tide flows, the judicial power could not do so. The act of the 
State was an internal and a police power to guard the health 
of its citizens. By the erection of the dam, commerce could 
only be affected as charged consequentially and contingently. 
The State neither assumed nor exercised a commercial power. 
In this whole case, nothing more is found than a forbearance 
to exercise power over a doubtful object, which should ever 
characterize the judicial branch of the government. 
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A concurrent power excludes the idea of a dependent power. 
The general government and a State exercise concurrent 
powers in taxing the people of the State. The objects of 
taxation may be the same, but the motives and policy of the 
tax are different, and the powers are distinct and independent. 
A concwrent power in two distinct sovereignties to regulate 
the same thing is as inconsistent in principle as it is impracti- 
eable inaction. It involves a moral and physical impossibility. 
A joint action is not supposed, and two independent wills can- 
not do the same thing. ‘The action of one, unless there be 
an arrangement, must necessarily precede the action of the 
other ; and that which is first, being competent, must establish 
the rule. If the powers be equal, as must be the case, both 
being sovereign, one may undo what the other does, and this 
must be the result ef their action. 

But the argument is, that a State acting in a subordinate ca- 
pacity, wholly inconsistent with its sovereignty, may regulate 
foreign commerce until Congress shall act on the same subject ; 
and that the State must then yield to the paramount authority. 
A jealousy of the federal powers has often been expressed, and 
an apprehension entertained that they would impair the sov- 
ereignty of the States. But this argument degrades the States 
by making their legislation, to the extent stated, subject to the 
will of Congress. State powers do not rest upon this basis. 
Congress can in no respect restrict or enlarge State powers, 
though they may adopt a State law. State powers are at all 
times and under all circumstances exercised independently of 
the general government, and are never declared void or inop- 
erative except when they transcend State jurisdiction. And 
on the same principle, the Federal authority is void when exer- 
cised beyond its constitutional limits. 

The organization of the militia by a State, and also a State 
bankrupt law, may be superseded by the action of Congress. 
But this is not within the above principle. The action of the 
State is local, and may be necessary on both subjects, and that 
of Congress is general. In neither case is the same power ex- 
ercised. No one doubts the power of a State to regulate its 
internal commerce. 

It has been well remarked, that the regulation of commerce 
consists'as much in negative as in positive action. There is 
not a Federal power which has been exerted in all its diver- 
sified means of operation. And yet it may have been exer- 
cised by Congress, influenced by a judicious policy and the in- 
struction of the people. Is a commercial regulation open to 
State action because the Federal power has not been exhaust- 
ed? No ingenuity can provide for every contingency ; and if it 
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could, it might not be wise to do so. Shall free goods be 
taxed by a State because Congress have not taxed them? Or 
shall a State increase the duty, on the ground that it is too 
low? Shall passengers, admitted by act of Congress without 
a tax, be taxed by a State? ‘The supposition of such a power 
in a State is utterly inconsistent with a commercial power, 
either paramount or exclusive, in Congress. 

That it is inconsistent with the exclusive power will be ad- 
mitted; but the exercise of a subordinate commercial power 
by a State is contended tor. When this power is exercised, 
how can it be known that the identical thing has not been 
duly considered by Congress? And how can Congress, by any 
legislation, prevent this interference? A practical enforcement 
of this system, if system it may be called, would overthrow 
the Federal commercial power. 

Whether I consider the nature and object of the commercial 
power, the class of powers with which it is placed, the decision 
of this court in the case of Gibbons v. Ogden, reiterated in 
Brown v. The State of Maryland, and often reasserted by Mr. 
Justice Story, who participated in those decisions, | am brought 
to the conclusion, that the power ‘to regulate commerce with 
foreign nations, and among the several States,” by the Consti- 
tution, is exclusively vested in Congress. 

[ come now to inquire, under the second general proposition, 
Is the statute of New York a regulation of foreign commerce ? 

All commercial action within the limits of a State, and which 
does not extend to any other State or foreign country, is exclu- 
sively under State regulation. Congress have no more power 
to control this than a State has to regulate commerce “ with 
foreign nations and among the several States.” And yet Con- 
gress may tax the property within a State, of every description, 
owned by its citizens, on the basis provided in the Constitution, 
the same as a State may tax it. But if Congress should im- 
pose a tonnage duty on vessels which ply between ports within 
the same State, or require such vessels to take out a license, or 
impose a tax on persons transported in them, the act would be 
unconstitutional and void. But foreign commerce and com- 
merce among the several States, the regulation of which, with 
certain constitutional exceptions, is exclusively vested in Con- 
gress, no State can regulate. 

In giving the commercial power to Congress the States did 
not part with that power of self-preservation which must be 
inherent in every organized community. They may guard 
against the introduction of any thing which may corrupt the 
morals, or endanger the health or lives of their citizens. Quar- 
antine or health laws have been passed by the States, and reg- 
ulations of police for their protection and welfare. 
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The inspection laws of a State apply chiefly to exports, and 
the State may lay duties and imposts on imports or exports to 
pay the expense of executing those laws. But a State is limit- 
ed to what shall be “‘ absolutely necessary ” for that purpose. 
And still further to guard against the abuse of this power, it is 
declared that “the net produce of all duties and imposts laid 
by a State on imports or exports shall be for the use of the 
Treasury of the United States ; and all such laws shall be sub- 
ject to the revision and control of Congress.” 

The cautious manner in which the exercise of this commer- 
cial power by a State is guarded shows an extreme jealousy 
of it by the convention; and no doubt the hostile regulations 
of commerce by the States, under the Confederation, had in- 
duced this jealousy, No one can read this provision, and the 
one which follows it in relation to tonnage duties, without 
being convinced that they cover, and were intended to cover, 
the entire subject of foreign commerce. A criticism on the 
term import, by which to limit the obvious meaning of this 
paragraph, is scarcely admissible in construing so grave an in- 
strument. 

Commerce is defined to be “an exchange of commodities.” 
But this definition does not convey the full meaning of the 
term. It includes “navigation and intercourse.” That the 
transportation of passengers is a part of commerce is not now 
an open question. In Gibbons v. Ogden, this court say, — “ No 
clear distinction is perceived between the powers to regulate 
vessels in transporting men for hire and property for hire.” 
The provision of the Constitution, that “the migration or im- 
portation of such persons as any of the States now existing 
shall think proper to admit shall not be prohibited by Congress 
prior to the year 1808,” is a restriction on the general power of 
Congress to regulate commerce. In reference to this clause, 
this court say, in the above case, —‘“‘ This section proves that 
the power to regulate commerce applies equally to the regula- 
tion of vessels employed in transporting men who pass from 
place to place voluntarily, and to those who pass involuntarily.” 

To encourage foreign emigration was a cherished policy of 
this country at the time the Constitution was adopted. As a 
branch of commerce the transportation of passengers has always 
given a profitable employment to our ships, and within a few 
years past has required an amount of tonnage nearly equal to 
that of imported merchandise. 

Is this great branch of our commerce left open to State regu- 
lation on the ground that the prohibition refers to an import, 
and a man is not an import ? 

Pilot laws, enacted by the different States, have been refer- 
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red to as commercial regulations. ‘That these laws do regulate 
commerce, to a certain extent, is admitted ; but from what au- 
thority do they derive their force? Certainly not from the 
States. By the fourth section of the act of the 7th of August, 
1789, it is provided, —“ That all pilots in the bays, inlets, 
rivers, harbours, and ports of the United States shall continue 
to be regulated in conformity with the existing laws of the 
States, respectively, wherein such pilots may be, or with such 
laws as the States may respectively hereafter enact for the pur- 
pose, until further legislative provision shall be made by Con- 
gress.” These State laws, by adoption, are the laws of Con- 
gress, and as such effect is given to them. So the laws of the 
States which regulate the practice of their courts are adopted 
by Congress to regulate the practice of the Federal courts. 
But these laws, so far as they are adopted, are as much the 
laws of the United States, and it has often been so held, as if 
they had been specially enacted by Congress. A repeal of 
them by the State, unless future changes in the acts be also 
adopted, does not affect their force in regard to Federal action. 

In the above instances, it has been deemed proper for Con- 
gress to legislate by adopting the law of the States. And it is 
not doubted that this has been found convenient to the public 
service. Pilot laws were in force in every commercial State 
on the seaboard when the Constitution was adopted ; and on 
the introduction of a new system, it was prudent to preserve, 
as far as practicable, the modes of proceeding with which the 
people of the different States were familiar. — [In regard to pilots, 
it was not essential that the laws should be uniform, — their 
duties could be best regulated by an authority acquainted with 
the local circumstances under which they were performed ; and 
the fact that the same system is continued shows that the 
public interest has required no change. 

No one has yet drawn the line clearly, because, perhaps, no 
one can draw it, between the commercial power of the Union 
and the municipal power of a State. Numerous cases have 
arisen, involving these powers, which have been decided, but a 
rnle has necessarily been observed as applicable to the cireum- 
stances of each case. And so must every case be adjudged. 

A State cannot regulate foreign commerce, but it may do 
many things which more or less affect it. It may tax a ship or 
other vessel used in commerce the same as other property 
owned by its citizens. A State may tax the stages in which 
the mail is transported, but this does not regulate the convey- 
ance of the mail any more than taxing a ship regulates com- 
merce. And yet, in both instances, the tax on the property in 
some degree affects its use. 
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An inquiry is made whether Congress, under “the power to 
regulate commerce among the several States,” can impose a tax 
for the use of canals, railroads, turnpike roads, and bridges, con- 
structed by a State or its citizens? I answer, that Congress 
has no such power. 'The United States cannot use any one 
of these works without paying the customary tolls. ‘The tolls 
are imposed, not as a tax, in the ordinary sense of that term, 
but as compensation for the increased facility afforded by the 
improvement. 

The act of New York now under consideration is called a 
health law. It imposes a tax on the master and every cabin 
passenger of a vessel from a foreign port, of one dollar and fifty 
cents; and of one dollar on the mate, each steerage passenger, 
sailor, or mariner. And the master is made responsible for the 
tax, he having a right to exact it of the others. The funds so 
collected are denominated hospital moneys, and are applied to 
the use of the marine hospital; the surplus to be paid to the 
treasurer of the Society for the Reformation of Juvenile Delin- 
quents in the city of New York, for the use of that society. 

T’o call this a health law would seem to be a misapplication 
of the term. It is difficult to perceive how a health law can 
be extended to the reformation of juvenile offenders. On the 
same principle, it may be made to embrace all offenders, so as 
to pay the expenses incident to an administration of the crimi- 
nallaw. And with the same propriety it may include the ex- 
penditures of any branch of the civil administration of the city 
of New York, or of the State. In fact, I can see no principle 
on which the fund can be limited, if it may be used as author- 
ized by the act. The amount of the tax is as much within 
the discretion of the legislature of New York as the objects to 
which it may be applied. 

It is insisted that if the act, as regards the hospital fund, be 
within the power of the State, the application of a part of the 
fund to other objects, as provided in the act, cannot make it 
unconstitutional. ‘This argument is unsustainable. If the 
State has power to impose a tax to defray the necessary ex- 
penses of a health regulation, and this power being exerted, 
ean the tax be increased so as to defray the expenses of the 
State government? ‘This is within the principle asserted. 

The case of The City of New York v. Miln, 11 Peters, 102, 
is relied on with great confidence as sustaining the act in ques- 
tion. As I assented to the points ruled in that case, consisten- 
cy, unless convinced of having erred, will compel me to support 
the law now before us, if it be the same in principle. The law 
in Miln’s case required that “the master or commander of any 
ship or other vessel arriving at the port of New York shall, 
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within twenty-four hours after his arrival, make a report, in 
writing, on oath or affirmation, to the mayor of the city of New 
York, of the name, place of birth and last legal settlement, age, 
and occupation of every person brought as a passenger ; and of 
all persons permitted to land at any place during the voyage, or 
go on board of some other vessel, with the intention of proceed- 
ing to said city ; under the penalty on such master or command- 
er, and the owner or owners, consignee or consignees, of such 
ship or vessel, severally and respectively, of seventy-five dollars 
for each individual not so reported.” And the suit was brought 
against Miln as consignee of the ship Emily, for the failure of the 
master to make report of the passengers on board of his vessel. 

In their opinion this court say, —‘‘'The law operated on the 
territory of New York, over which that State possesses an ac- 
knowledged and undisputed jurisdiction for every purpose of 
internal regulation”; and “on persons whose rights and du- 
ties are rightfully prescribed and controlled by the laws of the 
respective States, within whose territorial limits they are 
found.” This law was considered as an internal police regula- 
tion, and as not interfering with commerce. 

A duty was not laid upon the vessel or the passengers, but 
the report only was required from the master, as above stated. 
Now, every State has an unquestionable right to require a 
register of the names of the persons who come within it to re- 
side temporarily or permanently. This was a precautionary 
measure to ascertain the rights of the individuals, and the ob- 
ligations of the public, under any contingency which might oc- 
cur. It opposed no obstruction to commerce, imposed no tax 
nor delay, but acted upon the master, owner, or consignee of 
the vessel, after the termination of the voyage, and when he 
was within the territory of the State, mingling with its citi- 
zens, and subject to its laws. 

But the health law, as it is called, under consideration, is al- 
together different in its objects and means. It imposes a tax or 
duty on the passengers, officers, and sailors, holding the master 
respensible for the amount at the immediate termination of the 
voyage, and necessarily before the passengers have set their feet 
on land. The tax on each passenger, in the discretion of the 
legislature, might have been five or ten dollars, or any other 
sum, amounting even to a prohibition of the transportation of 
passengers ; and the professed object of the tax is as well for 
the benefit of juvenile offenders as for the marine hospital. 
And it is not denied that a considerable sum thus received has 
been applied to the former object. ‘The amount and applica- 
tion of this tax are only important to show the consequences 
of the exercise of this power by the States. The principle in- 
volved is vital to the commercial power of the Union. 
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The transportation of passengers is regulated by Congress. 
More than two passengers for every five tons of the ship or ves- 
sel are prohibited, under certain penalties ; and the master is re- 
quired to report to the collector a list of the passengers from a 
foreign port, stating the age, sex, and occupation of each, and 
the place of their destination. In England, the same subject 
is regulated by act of Parliament, and the same thing is done, 
it is believed, in all commercial countries. If the transporta- 
tion of passengers be a branch of commerce, of which there can 
be no doubt, it follows that the act of New York, in imposing 
this tax, is a regulation of commerce. It is a tax upon a com- 
mercial operation,— upon what may, in effect, be called an 
import. In a commercial sense, no just distinction can be 
made, as regards the law in question, between the transportation 
of merchandise and passengers. For the transportation of both 
the ship-owner realizes a profit, and each is the subject of a 
commercial regulation by Congress. When the merchandise 
is taken from the ship, and becomes mingled with the property 
of the people of the State, like other property, it is subject to 
the local law; but until this shall take place, the merchandise 
is an import, and is not subject to the taxing power of the 
State, and the same rule applies to passengers. When they 
leave the ship, and mingle with the citizens of the State, they 
become subject to its laws. 

In Gibbons v. Ogden, the court held that the act of laying 
‘duties or imposts on imports or exports ”’ is derived from the 
taxing power; and they lay much stress on the fact, that this 
power is given in the same sentence as the power to “lay and 
collect taxes.” ‘The power,” they say, “ to regulate commerce 
is given” in a separate clause, “as being entirely distinct from 
the right to levy taxes and imposts, and as being a new power, 
not before conferred”; and they remark, that, had not the 
States been prohibited, they might, under the power to tax, 
have levied ‘‘ duties on imports or exports.” (9 Wheat. 201.) 

The Constitution requires that all ‘“ duties and imposts shall 
he uniform,’ and declares that ‘no preference shall be given 
by any regulation of commerce or revenue to the ports of one 
State over those of another.”” Now, it is inexplicable to me 
how thirteen or more independent States could tax imports 
under these provisions of the Constitution. The tax must be 
uniform throughout the Union; consequently the exercise of the 
power by any one State would be unconstitutional, as it would 
destroy the uniformity of the tax. To secure this uniformity 
was one of the motives which led to the adoption of the Con- 
stitution. The want of it produced collisions in the commer- 
cial regulations of the States. But if, as is contended, these 
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provisions of the Constitution operate only on the Federal 
government, and the States are free to regulate commerce by 
taxing its operations in all cases where they are not expressly 
prohibited, the Constitution has failed to accomplish the great 
object of those who adopted it. 

These provisions impose restrictions on the exercise of the 
commercial power, which was exclusively vested in Congress ; 
and it is as binding on the States as any other exclusive power 
with which it is classed in the Constitution. 

It is immaterial under what power duties on imports are im- 
posed. That they are the principal means by which commerce 
is regulated no one can question. Whether duties shall be 
imposed with the view to protect our manufactures, or for 
purposes of revenue only, has always been a leading subject of 
discussion in Congress ; and also what foreign articles may be 
admitted free of duty. The force of the argument, that things 
untouched by the regulating power have been equally consid- 
ered with those of the same class on which it has operated, is 
not admitted by the counsel for the defendant. But does not 
all experience sustain the argument? <A large amount of for- 
eign articles brought into this country for several years have 
been admitted free of duty. Have not these articles been con- 
sidered by Congress? The discussion in both houses of Con- 
gress, the report by the committees of both, and the laws that 
have been enacted, show that they have been duly considered. 

Except to guard its citizens against diseases and paupers, the 
municipal power of a State cannot prohibit the introduction of 
foreigners brought to this country under the authority of Con- 
gress. It may deny to them a residence, unless they shall give 
security to indemnify the public should they become paupers. 
The Slave States have the power, as this court held in Groves 
v. Slaughter, to prohibit slaves from being brought into them 
as merchandise. But this was on the ground, that such a pro- 
hibition did not come within the power of Congress “to regu- 
late commerce among the several States.” It is suggested that, 
under this view of the commercial power, slaves may be intro- 
duced into the Free States. Does any one suppose that Con- 
gress can ever revive the slave trade? And if this were possi- 
ble, slaves thus introduced would be free. 

As early as May 27th, 1796, Congress enacted, that ‘the 
President be authorized to direct the revenue-officers command- 
ing forts and revenue-cutters to aid in the execution of quaran- 
tine, and also in the execution of the health laws of the States 
respectively.” And by the act of February 25th, 1799, which 
repealed the above act, more enlarged provisions were enacted, 
requiring the revenue-officers of the United States to conform 
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to and aid in the execution of the quarantine and health laws 
of the States. In the first section of this law there is a proviso, 
that “‘ nothing therein shall enable any State to collect a duty 
of tonnage or impost without the consent of Congress.” 

A proviso limits the provisions of the act into which it is in- 
troduced. But this proviso may be considered as not restricted 
to this purpose. It shows with what caution Congress guarded. 
the commercial power, and it is an authoritative provision 
against its exercise by the States. An ¢mpost, in its enlarged 
sense, Means any tax or tribute imposed by authority, and ap- 
plies as well to a tax on persons as to a tax on merchandise. 
{n this sense it was no doubt used in the above act. Any 
other construction would be an imputation on the intelligence 
of Congress. 

If this power to tax passengers from a foreign country be- 
longs to a State, a tax, on the same principle, may be imposed 
on all persons coming into or passing through it from any 
other State of the Union. And the New York statute does in 
fact lay a tax on passengers on board of any coasting-vessel 
which arrives at the port of New York, with an exception of 
passengers in vessels from New Jersey, Connecticut, and Rhode 
Island, who are required to pay for one trip in each month. 
All other passengers pay the tax every trip. 

If this may be done in New York, every other State may do 
the same, on all the lines of our internal navigation. Passen- 
gers on a steamboat which plies on the Ohio, the Mississippi, 
or on any of our other rivers, or on the Lakes, may be required 
to pay a tax, imposed at the discretion of each State within 
which the boat shall touch. And the same principle will sus- 
tain a right in every State to tax all persons who shall pass 
through its territory on railroad-cars, canal-boats, stages, or in 
any other manner. This would enable a State to establish and 
enforce a non-intercourse with every other State. 

The ninth section of the first article of the Constitution 
declares, — “ Nor shall vessels bound to or from one State be 
obliged to enter, clear, or pay duties in another.” But if the 
commercial power of the Union over foreign commerce does 
not exempt passengers brought into the country from State 
taxation, they can claim no exemption under the exercise of the 
same power among the States. In McCulloch v. The State 
of Maryland, 4 Wheat. 431, this court say, —‘“‘' That there is 
a plain repugnance in conferring on one government a power 
to control the constitutional measures of another, which other, 
with respect to those very measures, is declared to be supreme 
over that which exerts the control, is a proposition not to be 
denied.” 
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The officers and crew of the vessel are as much the instru- 
ments of commerce as the ship, and yet they are taxed under 
this health law of New York as such instruments. The pas- 
sengers are taxed as passengers, being the subjects of commerce 
from a foreign country. By the fourteenth article of the treaty 
of 1794, with England, it is stipulated that the people of each 
country may freely come, with their ships and cargoes, to the 
other, subject only to the laws and statutes of the two coun- 
tries respectively. The statutes here referred to are those of 
the Federal government, and not of the States. The general 
government only is known in our foreign intercourse. 

By the forty-sixth section of the act of March, 1799, the 
wearing apparel and other personal baggage, and the tools or 
implements of a mechanical trade, from a foreign port, are ad- 
mitted free of duty. These provisions of the treaty and of the 
act are still in force, and they have a strong bearing on this sub- 
ject. They are, in effect, repugnant to the act of New York. 

It is not doubted that a large portion, perhaps nine tenths, 
of the foreign passengers landed at the port of New York pass 
through the State to other places of residence. At such places, 
therefore, pauperism must be increased much more by the in- 
flux of foreigners than in the city of New York. If, by rea- 
son of commerce, a burden is thrown upon our commercial 
cities, Congress should make suitable provisions for their relief. 
And I have no doubt this will be done. 

The police power of the State cannot draw within its juris- 
diction objects which lie beyond it. It meets the commercial 
power of the Union in dealing with subjects under the protee- 
tion of that power, yet it can only be exerted under peculiar 
emergencies and to a limited extent. In guarding the safety, 
the health, and morals of its citizens, a State is restricted to 
appropriate and constitutional means. If extraordinary expense 
be incurred, an equitable claim to an indemnity can give no 
power to a State to tax objects not subject to its jurisdiction. 

The Attorney-General of New York admitted, that, if the 
commercial power were exclusively vested in Congress, no part 
of it can be exercised by a State. The soundness of this con- 
clusion is not only sustainable by the decisions of this court, 
but by every approved rule of construction. That the power 
is exclusive seems to be as fully established as any other power 
under the Constitution which has been controverted. 

A tax or duty upon tonnage, merchandise, or passengers is 
a regulation of commerce, and cannot be laid by a State, except 
under the sanction of Congress and for the purposes specified 
in the Constitution. On the subject of foreign commerce, in- 
cluding the transportation of passengers, Congress have adopted 
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such regulations as “they deemed proper, taking into view our 
relations with other countries. And this covers the whole 
ground. 'The act of New York which imposes a taxon pas- 
sengers of a ship from a foreign port, in the manner provided, 
is a regulation of foreign commerce, which is exclusively vested 
in Congress; and the act is therefore void. 


Norris v. City or Boston. 


This is a writ of error, which brings before the court the 
judgment of the Supreme Court of the State of Massachusetts. 

. * act relating to alien passengers,” passed the 20th of 
April, 1837, by the legislature of Massachusetts, contains the 
following provisions : — 

“§ 1. When any vessel shall arrive at any port or harbour 
within this State, from any port or place without the same, 
with alien passengers on board, the officer or officers whom 
the mayor and aldermen of the city, or the selectmen of the 
town, where it is proposed to land such passengers, are hereby 
authorized and required to appoint, shall go on board such ves- 
sels and examine into the condition of said passengers. 

“$2. If, on such examination, there shall be found among 
said passengers any lunatic, idiot, maimed, aged, or infirm per- 
son, Incompetent, in the opinion of the officer so examining, to 
maintain themselves, or who have been paupers in any other 
country, no such alien passenger shall be permitted to land, 
until the master, owner, consignee, or agent of such vessel 
shall have given to such city or town a bond in the sum of 
one thousand dollars, with good and sufficient security, that 
no such lunatic or indigent passenger shall become a city, town, 
or State charge within ten years from the date of said bond. 

“ § 3. No alien passenger, other than those spoken of in the 
preceding section, shall be permitted to land, until the master, 
owner, consignee, or agent of such vessel shall pay to the 
regularly appointed boarding officer the sum of two dollars for 
each passenger so landing ; and the money so collected shall 
be paid into the treasury of the city or town, to be appropriated 
as the city or town may direct for the support of foreign pau- 

ra.” 

The plaintiff being an inhabitant of St. John’s, in the Prov- 
ince of New Brunswick and kingdom of Great Britain, arriv- 
ing in the port of Boston, from that place, in command of a 
schooner called the Union Jack, which had on board nineteen 
alien passengers, for each of which two dollars were demanded 
of the plaintiff, and paid by him, on protest that the exaction 
was illegal. An action being brought, to recover back this 
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money, against the city of Boston, in the Court of Common 
Pleas, under the instructions of the court, the jury found a ver- 
dict for the defendant, on which judgment was entered ; and 
which was affirmed on a writ of error to the Supreme Court. 

Under the first and second sections of the above act, the 
persons appointed may go on board of a ship from a foreign 
port, which arrives at the port of Boston with alien passen- 
gers on board, and examine whether any of them are luna- 
tics, idiots, maimed, aged, or infirm, incompetent to maintain 
themselves, or have been paupers in any other country, and 
not permit such persons to be put on shore, unless security 
shall be given that they shall not become a city, town, or State 
charge. ‘This is the exercise of an unquestionable power in 
the State to protect itself from foreign paupers and other per- 
sons who would be a public charge; but the nineteen alien 
passengers for whom the tax was paid did not come, nor any 
one of them, within the second section. The tax of two dol- 
lars was paid by the master for each of these passengers before 
they were permitted to land. This, according to the view 
taken in the above case of Smith v. Turner, was a regulation 
of commerce, and not being within the power of the State, the 
act imposing the tax is void. 

The fund thus raised was no doubt faithfully applied for the 
support of foreign paupers, but the question is one of power, 
and not of policy. The judgment of the Supreme Court, in 
my opinion, should be reversed, and this cause be remanded to 
that court, with instructions to carry out the judgment of this 
court. 





Mr. Justice WAYNE. 
Norris v. City or Boston, anp Smitn v. TuRNER. 


I agree with Mr. Justice McLean, Mr. Justice Catron, Mr. 
Justice McKinley, and Mr. Justice Grier, that the laws of Mas- 
sachusetts and New York, so far as they are in question in 
these cases, are unconstitutional and void. I would not say 
so, if I had any, the least, doubt of it; for I think it obligatory 
upon this court, when there is a doubt of the unconstitutional- 
ity of a law, that its judgment should be in favor of its valid- 
ity. I have formed my conclusions in these cases with this 
admission constantly in mind. 

Before stating, however, what they are, it will be well for 
me to say, that the four judges and myself who concur in giv- 
ing the judgment in these cases do not differ in the grounds 
upon which our judgment has been formed, except in one 
particular, in no way at variance with our united conclusion : 
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and that is, that a majority of us do not think it necessary in 
these cases to reaffirm, with our brother McLean, what this 
court has long since decided, that the constitutional power to 
regulate “commerce with foreign nations, and among the 
several States, and with the Indian tribes,” is exclusively 
vested in Congress, and that no part of it can be exercised by 
a State. 

I believe it to be so, just as it is expressed in the preceding 
sentence. And in the sense in which those words were used by 
this court in the case of Gibbons v. Ogden, 9 Wheat. 198. All 
that was decided in that case remains unchanged by any sub- 
sequent opinion or judgment of this court. Some of the judges 
of it have, in several cases, expressed opinions that the power 
to regulate commerce is not exclusively vested in Congress. 
But they are individual opinions, without judicial authority to 
overrule the contrary conclusion, as it was given by this court 
in Gibbons v. Ogden. 

Still, [ do not think it necessary to reaffirm that position in 
these cases, as a part of our judgments upon them. — Its exclu- 
siveness in Congress will, it is true, be an unavoidable infer- 
ence from some of the argumeyfs which I shall use upon the 
power of Congress to regulatécommerce ; but it will be seen 
that the argument, as a whole, will be a proper and apt founda- 
tion for the conclusion to which five of us have come,— that the 
laws of Massachusetts and New York, so far as they are resist- 
ed by the plaintiffs in the cases before us, are tax acts, in the 
nature of regulations acting upon the commerce of the United 
States, such as no State can now constitutionally pass. 

For the acts of Massachusetts and New York !mposing taxes 
upon passengers, and for the pleadings upon which these cases 
have been brought to this court, I refer to the opinion of Mr. 
Justice Catron. They are fully and accurately stated. I take 
pleasure in saying that I concur with him in all the points 
made in his opinion, and in his reasoning in support of them. 
They are sustained by such minute references to the legislation 
of Congress and to treaty stipulations, that nothing of either is 
left to be added. As an argument, it closes this controversy 
against any other view of the subject-matter, in opposition to 
my learned brother’s conclusions. 

His leading positions are, that the acts of Massachusetts and 
New York are tax or revenue acts upon the commerce of the 
United States, as that commerce has been regulated by the 
legislation of Congress and by treaty stipulations; that the 
power to regulate commerce having been acted upon by Con- 
gress indicates how far the power is to be exercised for the 
United States as a nation, with which there can be no inter- 
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ference by any State legislation; that a treaty permitting the 
ingress of foreigners into the United States, with or without 
any other stipulation than a reciprocal right of ingress for our 
people into the territories of the nation with which the treaty 
may be made, prevents a State from imposing a poll-tax or per- 
sonal impost upon foreigners, either directly or indirectly, for 
any purpose whatever, as a condition for being landed in any 
part of the United States, whether such foreigners shall come 
to it for commercial purposes, or as immigrants, or for tempo- 
rary Visitation. 

Those of us who are united with Mr. Justice Catron in giv- 
ing the judgments in these cases concur with him in those 
opinions. Mr. Justice McKinley and Mr. Justice Grier have 
Just said so, my own concurrence has been already expressed, 
and the second division of Mr. Justice McLean’s opinion con- 
tains conclusions identical with those of Mr. Justice Catron 
concerning the unconstitutionality of the laws of Massachusetts 
and New York, on account of the conflict between them with 
the legislation of Congress and with treaty stipulations. T also 
concur with Mr. Justice McKinley in his interpretation of the 
ninth section of the first arg f the Constitution ; also with 
Mr. Justice Grier, in his opint n the case of Norris v. The 





Jity of Boston. 

[ have been more particular in spedthe of the opinions of 
Messrs. Justices McLean and Catron than [ would otherwise 
have been, and of the points of agreement between them, and 
of the concurrence of Messrs. Justices McKinley and Grier and 
myself in all in which both opinions agree, because a summary 
may be made from them of what the court means to decide in 
the cases before us. In my view, after a very careful perusal of 
those opinions, and of those also of Mr. Justice McKinley and 
Mr. Justice Grier, I think the conrt means now to decide, — 

1. That the acts of New York and Massachusetts imposing 
a tax upon passengers, either foreigners or citizens, coming into 
the ports in those States, either in foreign vessels or vessels of 
the United States, from foreign nations or from ports in the 
United States, are unconstitutional and void, being in their na- 
ture regulations of commerce contrary to the grant in the Con- 
stitution to Congress of the power to regulate commerce with 
foreign nations and among the several States. 

2. That the States of this Union cannot constitutionally 
tax the commerce of the United States for the purpose of pay- 
ing any expense incident to the execution of their police laws; 
and that the commerce of the United States includes an inter- 
course of persons, as well as the importation of merchandise. 

3. That the acts of Massachusetts and New York in question 
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in these cases conflic t t with treaty stipulations existing between 
the United States and Great Britain, permitting the inhabit- 
ants of the two countries “freely and securely to come, with 
their ships and cargoes, to all places, ports, and rivers in the 
territories of each country to which other foreigners are per- 
mitted to come, to enter into the same, and to remain and re- 
side in any parts of said territories, respectively ; also, to hire 
and occupy houses and warehouses for the purposes of their 
commerce, and generally the merchants and traders of each na- 
tion, respectively, shall enjoy the most complete protection and 
security for their commerce, but subject, always, to the laws 
and statutes of the two countries, respectively”; and that said 
laws are therefore unconstitutional’ and void. 

4. That, the Congress of the United States having by sundry 
acts passed at different times admitted foreigners into the United 
States with their personal luggage and tools of trade free from 
all duty or imposts, the acts of Massachusetts and New York 
imposing any tax upon foreigners or immigrants for any pur- 
pose whatever, whilst the vessel is 7m transitu to her port of 
destination, though said vessel may have arrived within the 
jurisdictional limits of either gd States of Massachusetts or 
New York, and before the pa$s@ngers have been landed, are in 
violation of said acts “Ker and therefore unconstitutional 
= void. 

That the acts of Massachusetts and New York, so far as 
they impose any obligation upon the owners or consignees of 
vessels, or upon the captains of vessels or freighters of the same, 
arriving in the ports of the United States within the said 
States, to pay any tax or duty of any kind whatever, or to be 
in any way responsible for the same, for passengers arriving 
in the United States or coming from a port in the United 
States, are unconstitutional and void; being contrary to the 
constitutional grant to Congress of the power to regulate com- 
merce with foreign nations and among the several States, and 
to the legislation of Congress under the said power, by which 
the United States have been laid off into collection districts, 
and ports of entry established within the same, and commercial 
regulations prescribed, under which vessels, their cargoes and 
passengers, are to be admitted into the ports of the United 
States, as well from abroad as from otiner ports of the United 
States. That the act of New York now in question, so far as 
it imposes a tax upon passengers arriving in vessels from other 
ports in the United States, is properly in this case before this 
court for construction, and that the said tax is unconstitutional 
and void. That the ninth section of the first article of the 
Constitution includes within it the migration of other persons, 

35 * 
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as well as the importation of slaves, and in terms recognizes 
that other persons as well as slaves may be the subjects of im- 
portation and commerce. 

6. That the fifth clause of the ninth section of the first arti- 
cle of the Constitution, which declares that “no preference shall 
be given by any regulation of commerce or revenue to the 
ports of one State over those of another State; nor shall 
vessels bound to or from one State be obliged to enter, clear, 
or pay duties in another,” is a limitation upon the power of 
Congress to regulate commerce for the purpose of producing 
entire commercial equality within the United States, and also 
a prohibition upon the States to destroy such equality by any 
legislation prescribing a condition upon which vessels bound 
from one State shall enter the ports of another State. 

7. That the acts of Massachusetts and New York, so far 
as they impose a tax upon passengers, are unconstitutional 
and void, because each of them so far conflicts with the first 
clause of the eighth section of the first article of the Constitu- 
tion, which enjoins that all duties, imposts, and excises shall 
be uniform throughout the United States; because the consti- 
tutional uniformity enjoined $n respect to duties and imposts is 
as real and obligatory upon the States, in the absence of all 
legislation by Congress, as if the uniformity had been made by 
the legislation of Congress; and that such constitutional uni- 
formity is interfered with and destroyed by any State imposing 
any tax upon the intercourse of persons from State to State, or 
from foreign countries to the United States. 

8. That the power in Congress to regulate commerce with 
foreign nations and among the several States includes -naviga- 
tion upon the high seas, and in the bays, harbours, lakes, and 
navigable waters within the United States, and that any tax by 
a State in any way affecting the right of navigation, or sub- 
jecting the exercise of the right to a condition, is contrary to 
the aforesaid grant. 

9. That the States of this Union may, in the exercise of their 
police powers, pass quarantine and health laws, interdicting 
vessels coming from foreign ports, or ports within the United 
States, from landing passengers and goods, prescribe the places 
and time for vessels to quarantine, and impose penalties upon 
persons for violating the same; and that such laws, though af- 
fecting commerce in its transit, are not regulations of commerce 
prescribing terms upon which merchandise and persons shall be 
admitted into the ports of the United States, but precautionary 
regulations to prevent vessels engaged in commerce from intro- 
ducing disease into the ports to which they are bound, and that 
the States may, in the exercise of such poliee power, without 
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any violation of the power in Congress to regulate commerce, 
exact from the owner or consignee of a quarantined vessel, and 
from the passengers on board of her, such fees as will pay to 
the State the cost of their detention and of the purification of 
the vessel, cargo, and apparel of the persons on board. 

Having done what I thought it was right to do to prevent 
hereafter any misapprehension of what the court now means to 
decide, I will give some reasons, in addition to those which 
have been urged by my associates, in support of our common 
result. In the first place, let it be understood, that, in whatever 
[ may say upon the power which Congress has “to regulate 
commerce with foreign nations, and among the several States, 
and with the Indian tribes,” the internal trade of a State is not 
meant to be included; that not being in any way within the 
regulating power of Congress. 

In the consideration, too, of the power in Congress to regu- 
late commerce, [ shall not rely, in the first instance, upon what 
may be constitutionally done in many commercial particulars, 
as well under the treaty-making power as by the legislation of 
Congress. My first object is to show the plenitude of the 
power in Congress from the grant itself, without aid from any 
other clause in the Constitution. The treaty-making power 
for commercial purposes, however, and other clauses in the 
Constitution relating to commerce, may afterwards be used to 
enforce and illustrate the extent and character of the power 
which Congress has to regulate commerce. It is a grant of 
legislative power, susceptible, from its terms and the subject- 
matter, of definite and indisputable interpretation. 

Any mere comment upon the etymology of the words “ reg- 
ulate”? and “commerce” would be unsatisfactory in such a 
discussion. But if their meaning, as they were used by the 
framers of the Constitution, can be made precise by the sub- 
ject-matter, then it cannot be doubted that it was intended by 
them that Congress should have the legislative power to regu- 
late commerce with foreign nations, and among the several 
States, and with the Indian tribes, to the exclusion of any regu- 
lation for such commerce by any one of the States. 

All commerce between nations is permissive or conventional. 
The first includes every allowance of it, under what is termed 
by writers upon international law the liberty or freedom of 
commerce, —its allowance by statutes, or by the orders of any 
magistracy having the power to exercise the sovereignty of a 
nation in respect to commerce. Conventional commerce is, of 
course, that which nations carry on with each other under 
treaty stipulations. With colonial commerce —another dis- 
tinct kind, between nations and their colonies, which the laws 
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of nations permit the former to monopolize — we have nothing 
to do upon this occasion. 

Now, what commerce was in fact, at least so far as European 
nations were concerned, had been settled beyond all dispute 
before our separation from the mother country. It was well 
known to the framers of the Constitution, in all its extent and 
variety. Hard denials of many of its privileges had taught 
them what it was. They were familiar with the many valu- 
able works upon trade and international law which were writ- 
ten and published, and which had been circulated in England 
and in the Colonies from the early part of the last century up 
to the beginning of the Revolution. It is not too much to say, 
that our controversies with the mother country upon the sub- 
ject had given to the statesmen in America in that day more 
accurate knowledge of all that concerned trade in all its 
branches and rights, and a more prompt use of it for any occa- 
sion, than is now known or could be used by the statesmen 
and jurists of our own time. Their knowledge, then, may 
well be invoked to measure the constitutional power of Con- 
gress to regulate commerce. 

Commerce between nations or among states has several 
branches. Martens, in his Summary of the Laws of Nations 
says, — “It consists in selling the superfluity; in purchasing 
articles of necessity, as well productions as manufactures ; in 
buying from one nation and selling to another, or in transport- 
ing the merchandise from the seller to the buyer to gain the 
freight.” 

‘Generally speaking, the commerce in Europe is so far free, 
that no nation refuses positively and entirely to permit the sub- 
jects of another nation, when even there is no treaty between 
them, to trade with its possessions in or out of Europe, or to 
establish themselves in its territory for that purpose. A state 
of war forms here a natural exception. However, as long as 
there is no treaty existing, every state retains its natural right 
to lay on such commerce whatever restriction it pleases. A 
nation is then fully authorized to prohibit the entry or exporta- 
tion of certain merchandise, to institute customs and to aug- 
ment them at pleasure, to prescribe the manner in which the 
commerce with its dominions shall be carried on, to point out 
the places where it shall be carried on, or to exempt from it cer- 
tain parts of its dominions, to exercise freely its sovereign power 
over the foreigners living in its territories, to make whatever 
distinctions between the nations with whom it trades it may 
find conducive to its interests.” 

In all of the foregoing particulars Congress may act legisla- 
tively. It is conceded that the States may not do so in any 
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one of them; aud if, in virtue of the power to lay taxes, the 
United States aud the States may act in that way concurrently 
upou foreiguers when they reside in a State, it does not follow 
that the States may impose a personal inipost upon them, as 
the condition of their beiug permitted to land in a port of the 
United States. ‘ Duties on the entry of merchandise are to 
be paid indiscriminately by foreiguers as well as subjects. 
Persoual imposts it is customary not to exact from foreigners 
till they have for some time been inhabitants of the state.” 
( Martens, p. 97.) 

Keeping, then, in mind what commerce is, and how far a 
nation may legally limit her own commercial transactions with 
another state, we cannot be at a loss to determine, from the 
subject-matter of the clause in the Constitution, that the mean- 
ing of the terms used in it is to exclude the States from regu- 
lating commerce in any way, except their own internal trade, 
and to confide its legislative regulation completely and entirely 
to Congress. When I say completely and entirely to Congress, 
I mean all that can be included in the term “ commerce among 
the several States,” subject, of course, to the right of the States 
to pass inspection laws in the mode prescribed by the Constitu- 
tion, to the prohibition of any duty upon exports, either from 
one State to another State or to foreign countries 7 and to that 
commercial uniformity which the Constitution enjoins respect- 
ing all that relates to the introduction of merchandise into the 
United States, and those who may bring it for sale, whether 
they are citizens or foreigners, and all that concerns naviga- 
tion, whether — are employed in the transportation of pas- 
sengers or freight, or both, including, also, all the regulations 
which the necessities and safety of navigation may require. 

“Inspection laws, quarantine laws, health laws of every de- 
scription, as well as laws for regulating the internal commerce 
of a State, and those which respect turnpike-roads, ferries, &c., 
are component parts of that immense mass of legislation which 
embraces every thing within the territory of a State not sur- 
rendered to the general government.” 

But the conclusion derived from the subject-matter of the 
clause, as I have just stated it, is strengthened particularly by 
what may be done in respect to commerce by treaty, and by 
other clauses in the Constitution relating to commerce. Mar- 
tens (p. 151) says, — ‘‘ The mere general liberty of trade, such 
as it is acknowledged at present in Europe, being too vagne to 
secure to a nation all the advantages it is necessary it should de- 
rive from its commerce, commercial powers have been obliged 
to have recourse to treaties for their mutual benefit. The 
number of these treaties is considerably augmented since the 
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sixteenth century. However they may differ in their condi- 
tions, they turn generally on these three points: — 1. On com- 
merce in time of peace. 2. On the measures to be pursued 
with respect to commerce and commercial subjects in case of 
rupture between the parties. 3. On the commerce of the con- 
tracting party that may happen to remain neuter, while the 
other contracting party is at war with a third power. With re- 
spect to the first point the custom is, — 1. ‘To settle in general 
the privileges that the contracting powers grant reciprocally to 
their subjects. 2. To enter into the particulars of the rights 
to be enjoyed by their subjects, as well with respect to their 
property as to their personal rights. Particular care is usually 
taken to provide for the free enjoyment of their religion ; for 
their right to the benefit of the laws of the country; for the 
security of the books of commerce, &c. 3. To mention spe- 
cifically the kinds of merchandise which are to be admitted, to 
be imported or exported, and the advantages to be granted rela- 
tively to customs, tonnage, &c. 

‘“¢ With respect to the rights and immunities in case of a rup- 
ture between the parties, the great objects to be obtained are, 
—1. An exemption from seizure of the person or effects of 
the subjects residing in the territory of the other contracting 
power. 2. To fix the time which they shall have to remove 
with their property out of the territory. 3. Or to point out the 
conditions on which they may be permitted to remain in the 
enemy’s country during the war. 

“Tn specifying the rights of commerce to be enjoyed by the 
neutral power, it is particularly necessary, — 1. To exempt its 
vessels from embargo. 2. To specify the merchandise which 
is to be accounted contraband of war, and to settle the pen- 
alties in case of contravention. 3. Tio agree on the manner 
in which vessels shall be searched at sea. 4. To stipulate 
whether neutral bottoms are to make neutral goods or not.”’ 

It seems to me, when such regulations of commerce as may 
be made by treaty are considered in connection with that 
clause in the Constitution giving to Congress the power to 
regulate it by legislation, and also in connection with the re- 
straints upon the States in the tenth section of the first article 
of the Constitution, in respect to treaties and commerce, that 
the States have parted with all power over commerce, except 
the regulation of their internal trade. The restraints in that 
section are, that no State shall enter into any treaty, alliance, 
or confederation ; no State shall, without the consent of Con- 
gress, lay any duties on imports or exports, except what may 
be necessary for executing its inspection laws; no State shall, 
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without the consent of Congress, lay any duty of tonnage. 
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or eter into any agreement or compact with another State 
or with a foreign power. 

The States, then, cannot regulate commerce by a treaty or 
compact, and before it can be claimed that they may do so in 
any way by legislation, it must be shown that the surrender 
which they have made to acommon government to regulate 
commerce for the benefit of all of them has been done in 
terms which necessarily imply that the same power may be 
used by them separately, or that the power in Congress to 
regulate commerce has been modified by some other clause 
in the Constitution. No such modifying clause exists. The 
terms used do not, in their ordinary import, admit of any ex- 
ception from the entireness of the power in Congress to regu- 
late commerce with foreign nations, and among the several 
States, and with the Indian tribes. The exercise of any such 
power of regulation by the States, or any one or more of them, 
would conflict with the constitutional authority of the United 
States to regulate commerce by legislation and by treaty, and 
would measurably replace the States in their commercial atti- 
tude to each other as they stood under the Articles of Confed- 
eration, and not as they meant to be when “ we, the people of 
the United States,”’ in their separate sovereignties, as they ex- 
isted under the Articles of Confederation, superseded the lat- 
ter by their ratification of “the Constitution for the United 
States of America.” 

In what I have said concerning commercial regulations under 
the treaty-making power, I do not mean to be understood as 
saying that by treaty all regulation of commerce can be made, 
independently of legislation by Congress. That question I do 
not enter into here, for in such cases as are now before the 
court [ have no right todo so. It has only been alluded to 
by me to prevent any such inference from being made. 

Apply the foregoing reasoning to the acts of Massachusetts 
and New York, and whatever may be the motive for such 
enactments or their legislative denomination, if they practically 
operate as regulations of commerce, or as restraints upon navi- 
gation, they are unconstitutional. When they are considered 
in connection with the existing legislation of Congress in re- 
spect to trade and navigation, and with treaty stipulations, they 
are certainly found to be in conflict with the supreme law of 
the land. 

But those acts conflict also with other clauses in the Consti- 
tution relating to commerce and navigation; also, with that 
clause which declares that duties, imposts, and excises shall be 
uniform throughout the United States. Not in respect to ex- 
cises, for those being taxes upon the consumption or retail sale 
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of commodities, the States have a power to lay them, as well 
as Congress. Not so, however, as to duties and imposts : the 
first, in its ordinary taxing sense, being taxes or customs upon 
merchandise ; and an impost being also, in its restrained serse, 
a duty upon imported goods, but also, in its more enlarged 
meaning, any tax or imposition upon persons. Notwithstaud- 
ing what may have otherwise been said, [ was brought to the 
conclusion, in my consideration of the taxing power of Con- 
gress before these cases were before us, that there was no sub- 
stantial reason for supposing it was used by the framers of the 
Constitution exclusively in its more confined sense. 

But I return to those clauses with which I have said the 
acts in question conflict. It will be conceded by all, that the 
fifth clause of the ninth section of the first article of the Con- 
stitution, declaring that “no preference shall be given by any 
regulation of commerce or revenue to the ports of one State 
over those of another,” was intended to establish among them 
a perfect equality in commerce and navigation. That all 
should be alike, in respect to commerce and navigation, is an 
enjoined constitutional equality, which can neither be inter- 
rupted by Congress nor by the States. When Congress enacts 
regulations of commerce or revenue, it does so for the United 
States, and the equality exists. When a State passes a law in 
any way acting upon commerce, or one of revenue, it can only 
do so for itself, and the equality is destroyed. In such a case 
the Constitution would be violated, both in spirit and in letter. 

Again, it is declared in the first clause of the eighth section 
of the first article of the Constitution, that all duties, imposts, 
and excises shall be uniform throughout the United States; 
that is, first, that when Congress lays duties, imposts, or excises, 
they shall be uniform; and secondly, that if, in the exercise of 
the taxing power, Congress shall not lay duties or imposts up- 
on persons and particular things imported, the States shall not 
destroy the uniformity, in the absence of regulation, by taxing 
either. ‘Things imported, it is admitted, the States cannot 
tax, whether Congress has made them dutiable articles or free 
goods ; but persons, it is said, they can, because a State’s right 
to tax is only restrained in respect to imports and exports, and, 
as a person is not an import, a tax or duty may be laid upon 
him as the condition of his admission into the State. 

But this is not a correct or full view of the point. A State’s 
right to tax may ouly be limited to the extent mentioned ; but 
that does not give the State the right to tax a foreigner or per- 
son for coming into one of the States of the United States. 
That would be a tax or revenue act, in the nature of a regula- 
tion of commerce, acting upon navigation. It is not a dispu- 
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table point, that, under the power given to Congress to lay and 
collect taxes, duties, imposts, and excises, it may, in the exer- 
cise of its power to regulate commerce, tax persons as well as 
things, as the condition of their admission into the United 
States. To lay and collect taxes, duties, and imposts gives to 
Congress a plenary power over all persons and things for taxa- 
tion, except exports. Such is the received meaning of the 
word faves in its most extended sense, and always so when it 
is not used in contradistinction to terms of taxation, having a 
limited meaning as to the objects to which, by usage, the terms 
apply. It is in the Constitution used in both senses. In its 
extended sense, when it is said that Congress may lay and col- 
lect taxes; and in a more confined sense, in contradistinction 
to duties, imposts, and excises. 

The power, then, to tax, and the power to regulate com- 
merce, give to Congress the right to tax persons who may 
come into the United States, as a regulation of commerce and 
navigation. [ have already mentioned, among the restraints 
which nations may impose upon the liberty or freedom of com- 
merce, those which may be put upon foreigners coming into or 
residing within their territories. This right exists to its fullest 
extent, as a portion of the commercial rights of nations, when 
not limited by treaties. 

The power to regulate commerce with foreign nations and 
among the several States having been given to Congress, Con- 
gress may, but the States cannot, tax persons for coming into 
the United States. 

It is urged, however, in reply to what has just been said, 
that, as the power to regulate commerce and the right to levy 
taxes are distinct and substantive powers, the first cannot be 
used to limit the right of the States to tax, beyond the prohi- 
bition upon them not to tax exports or imports. The proposi- 
tion is rightly stated, but what is gained in these cases from it? 
Nothing. The sums directed to be paid by or for passengers 
are said to be taxes which the States have a right to impose, 1 
virtue of their police powers, either to prevent the evils of pau- 
perism or to protect their inhabitants from apprehended disease. 
But the question in these cases is, not whether the States may 
or may not tax, but whether they can levy a tax upon passen- 
gers coming into the United States under the authority and 
sanction of the laws of Congress and treaty stipulations. 

The right in a nation or state occurs — not in all cases, for 
there are international exceptions — upon all persons and things 
when they come or are brought within the territory of a state. 
Not, however, because the person or thing is within the terri- 
tory, but because they are under the sovereignty or political 
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jurisdiction of the state. If not within the latter, the right to 
tax does not arise until that event occurs. States may have 
territorial jurisdiction for most of the purposes of sovereignty, 
without political jurisdiction for some of them. 

The distinction is not mine. It has been long since made 
by jurists and writers upon national law, because the history 
of nations, from an early antiquity until now, shows such rela- 
tions between them. ‘The framers of the Constitution acted 
upon it throughout, in all the sovereign powers which they pro- 
posed that the States should yield to the United States. Mar- 
tens properly says, that, to have a just idea of the states of 
which Europe is composed, we must distinguish those which are 
absolutely sovereign from those which are but demi-sovereign. 
The states of the German empire, for instance, and the Italian 
princes who acknowledge their submission to the empire, — and 
the German states, in their present Diet for great national pur- 
poses, with a vicar at its head, overtopping in might and majes- 
ty, but with regulated power, all before who have been emper- 
ors of Germany. Ido not mean to say that the States of this 
Union are demi-sovereign to the general government in the 
sense in which some of the nations in Europe are to other na- 
tions ; but that such connection between those nations furnishes 
the proof of the distinction between territorial sovereignty and 
political sovereignty. The sovereignty of these States and 
that of the United States, in all constitutional particulars, have 
a different origin. But I do mean to say, that the distinction 
between territorial and political jurisdiction arises, whether the 
association be voluntary between states, or otherwise. When- 
ever one power has an exterritorial right over the territory or 
sovereignty of another power, it is called by writers ‘a partial 
right of sovereignty.” Is not that exactly the case between 
the United States, as a nation, and the States? Do not the 
constitutional powers of the United States act upon the terri- 
tory, as well as upon the sovereignty, of the States, to the ex- 
tent of what was their sovereignty before they yielded it to the 
United States? Can any one of the sovereign powers of the 
United States be carried out by legislation, without acting upon 
the territory and sovereignty of the States? This being so, 
Congress may say, and docs say, whence a voyage may begin to 
the United States, and wher: it may end ina State of the United 
States. Though in its transit it enters the territory of a State. 
the political jurisdiction of the State cannot interfere with it 
by taxation in any way witi! the voyage has ended; not until 
the persons who may be brought as passengers have been land- 
ed, or the goods which may have been entered as merchandise 
have passed from the hands of the importer, or have been 
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made by himself a portion of the mass of the general property 
of the State. It is upon this distinction between territorial 
and political jurisdiction that the case of Brown v. Maryland 
rests. Without it, it has no other foundation, although it is not 
so expressed in the opinion of the court. 

In these cases the laws complained of meet the vessels when 
they have arrived in the harbour, on the way to the port to 
which they are bound, before the passengers have been landed. 
And before they are landed they are met by superadded condi- 
tions in the shape of a tax, with which it is said they must 
comply, or which the captain must pay for them, before they 
are permitted to land. Certainly it is not within the political 
jurisdiction of a State, in such circumstances of a voyage, to tax 
passengers. 

But it is said, notwithstanding, that the tax may be laid in 
virtue of police power in the States, never surrendered by them 
to the United States. A proper understanding of the police 
power of a nation will probably remove the objection from the 
minds of those who made it. - What is the supreme police 
power of a state? It is one of the different means used by 
sovereignty to accomplish that great object, the good of the 
state. It is either national or municipal, in the confined appli- 
cation of that word to corporations and cities. It was used in 
the argument invariably in its national sense. In that sense it 
comprehends the restraimt which nations may put upon the 
liberty of entry and passage of persons into different countries, 
for the purposes of visitation or commerce. 

The first restraint that nations reserve to themselves is the 
right to be informed of the name and quality of every foreigner 
that arrives. That, and no more than that, was Miln’s case. 
(11 Peters.) Nations have a right to keep at a distance all sus- 
pected persons ; to forbid the entry of foreigners or foreign mer- 
chandise of a certain description, as cigcumstances may require. 
In a word, it extends to every person and every thing in the 
territory ; and foreigners are subject to it, as well as subjects to 
the state, except only ministers and other diplomatic function- 
aries; and they are bound to observe municipal police, though 
not liable to its penalties. 

“The care of hindering what might trouble the internal 
tranquillity and security of the state is the basis of the police, 
and authorizes the sovereign to make laws and establish insti- 
tutions for that purpose, and as every foreigner living in the 
state ought to concur in promoting the object, even those who 
enjoy the right exterritorially (such as sovereigns and minis- 
ters) cannot dispense with observing the laws of police, al- 
though in case of transgression they cannot be punished like 
native or temporary subjects of the state.” 
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Police powers, then, and sovereign “powers are the same, the 
former being considered so many particular rights under that 
name or word collectively placed in the hands of the sover- 
eign. Certainly the States of this Union have not retained 
them to the extent of the preceding enumeration. How much 
of it have the States retained? I[ answer, unhesitatingly, all 
necessary to their internal government. Generally, all not 
delegated by them in the Articles of Confederation to the 
United States of America; all not yielded by them under the 
Constitution of the United States. Among them, qualified 
rights to protect their inhabitants by quarantine from disease ; 
imperfect and qualified, because the commercial power which 
Congress has is necessarily connected with quarantine. And 
Congress may, by adoption, presently and for the future, pro- 
vide for the observance of such State laws, making such altera- 
tions as the interests and conveniences of commerce and navi- 
gation may require, always keeping in mind that the great 
object of quarantine shall be secured. 

Such has been the interpretation of the rights of the States 
to quarantine, and of that of Congress over it, from the begin- 
ning of the Federal government. Under it the States and the 
United States, both having measurably concurrent rights of 
legislation in the matter, have reposed quietly and without any 
harm to either, until the acts now in question caused this con- 
troversy. The act of February 25th, 1799, (1 Stat. at Large, 
619,) will show this. 

By that act, collectors, revenue-officers, masters and crews of 
revenue-cutters, and military officers in command of forts upon 
the coast, are required to aid in the execution of the State’s quar- 
antine laws. But then, and it may be observed particularly in 
reference to the acts of Massachusetts and New York now in 
question, the law provides that nothing im the act ‘shall enable 
a State to collect a duty of tonnage or impost without the con- 
sent of Congress”’; that no part of the cargo of any vessel 
shall in any case be taken out, otherwise than as by law is 
allowed, or according to the regulations thereinafter established ; 
thus showing that the State’s quarantine power over the cargo 
for the purpose of purifying it or the vessel has been taken 
away. By the second section of the same act, the power of 
the States in respect to warehouses and other buildings for the 
purification of the cargo is also taken away, and exclusively 
assumed by the United States. And by the third section, in 
order that the States may be subjected to as little expense as 
possible, and that the safety of the public revenue may not be 
lessened, it is provided that the United States, under the orders 
of the President of the United States, shall purchase or erect 
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suitable warehouses, with whi uves and inclosures for goods 
and merchandise taken from vessels subject to quarantine, or 
other restraint, pursuant to the health laws of any State. And 
in regard to the word dmposts, in the first section of the act, I 
may here remark, though I have heretofore given its meaning, 
that it means in the act, as well as it does in the Constitution, 
personal imposts upon a foreigner enjoying the protection of a 
State, or it may be a condition of his admission (Martens, p. 
97), as well as any tax or duty upon goods; and Martens, as 
well as all other jurists and writers upon international law, uses 
the word in the sense I have said it has, also, as “ imposts on 
real estates and duties on the entry and consumption of mer- 
chandises.” (pp. 97, 98.) 

But, further, by the police power in the States they have re- 
served the right to be informed of the name and quality of 
every foreigner that arrives in the State. This, and no more 
than this, was Miln’s case, in 11 Peters. But after they have 
been landed, as is said in Miln’s ease. And it was surprising 
to me, in the argument of these cases, that that admission in 
Miln’s case was overlooked by those who spoke in favor of the 
constitutionality of the laws of Massachusetts and New York ; 
for the right of New York to a list of passengers, notwithstand- 
ing the passenger laws of the United States, is put upon the 
ground that those laws “ aifect passengers whilst on their voy- 
age, and until they shall have landed.” And “after that, and 
when they shall have ceased to have any connection with the 
ship, and when, therefore, they shall have’ceased to be passen- 
gers, the acts of Congress applying to them as such, and only 
professing to legislate in relation to them as such, have then 
performed their office, and can with no propriety of language 
be said to come in conflict with the law of a State, whose op- 
eration only begins where that of the laws of Congress ends.” 
That is, that the passenger acts, as my brother Catron has 
shown in his opinion, extend to his protection from all State 
interference, by taxation or otherwise, from the time of his 
embarcation abroad until he is landed in the port of the United 
States for which the vessel sailed. 

The States have also reserved the police right to turn off 
from their territories paupers, vagabonds, and fugitives from 
justice. But they have not reserved the use of taxation uni- 
versally as the means to accomplish that object, as they had it 
before they became the United States. Having surrendered 
to the United States the sovereign police power over com- 
merce, to be exercised by Congress or the treaty-making power, 
it is necessarily a part of the power of the United States to de- 
termine who shall come to and reside in the United States for 
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the purposes of trade, independently of every other condition 
of admittance which the States may attempt to impose upon 
such persons. When it is done in either way, the United 
States, of course, subject the foreigner to the laws of the 
United States, and cannot exempt him from the internal power 
of police of the States in any particular in which it is not con- 
stitutionally in conflict with the laws of the United States. 
And in this sense it is that, in treaties providing for such mnu- 
tual admission of foreigners between nations, it is universally 
said, “but subject always to the laws and statutes of the two 
countries respectively” ; but certainly not to such of the laws 
of a State as would exclude the foreigner, or which add an- 
other condition to his admission into the United States. 

And, further, I may here remark that this right of taxation 
claimed for the States upon foreign passengers is inconsistent 
with the naturalization clause in the Constitution, and the laws 
of Congress regulating it. If a State can, by taxation or 
otherwise, direct upon what terms foreigners may come into it, 
it may defeat the whole and long-cherished policy of this coun- 
try and of the Constitution in respect to immigrants coming 
to the United States. 

But [ have said the States have the right to turn off paupers, 
vagabonds, and fugitives from justice, and the States where 
slaves are have a constitutional right to exclude all such as 
are, from a common ancestry and country, of the same class of 
men. And when Congress shall legislate, — if it be not disre- 
spectful for one who is a member of the judiciary to suppose 
so absurd a thing of another department of the government, — 
to make paupers, vagabonds, suspected persons, and fugitives 
from justice subjects of admission into the United States, I do 
not doubt it will be found and declared, should it ever be- 
come a matter for judicial decision, that such persons are not 
within the regulating power which the United States have 
over commerce. Paupers, vagabonds, and fugitives never have 
been subjects of rightful national intercourse, or of commercial 
regulations, except in the transportation of them to distant 
colonies to get rid of them, or for punishment as convicts. 
They have no rights of national intercourse; no one has a 
right to transport them, without authority of law, from where 
they are to any other place, and their only rights where they 
may be are such as the law gives to all men who have not 
altogether forfeited its protection. 

The States may meet such persons upon their arrival in port, 
and may put them under all proper restraints. They may 
prevent them from entering their territories, may carry them 
out or drive them off. But can such a police power be right- 
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fully exercised over those who are not paupers, vagabonds, or 
fugitives from justice? The international right of visitation 
forbids it. The freedom or liberty of commerce allowed by 
all Muropean nations to the inhabitants of other nations does 
not permit it; and the constitutional obligations of the States 
of this Union to the United States, in respect to commerce and 
navigation and naturalization, have qualified the original dis- 
cretion of the States as to who shall come and live in the 
United States. Of the extent of those qualifications, or what 
may be the rights of the United States, and the States indi- 
vidually in that regard, I shall not speak now. 

But it was assumed that a State has unlimited discretion, in 
virtue of its unsurrendered police power, to determine what 
persons shall reside in it. Then it was said to follow, that the 
State can remove all persons who are thought dangerous to its 
welfare ; and to this right to remove, it was said, the right to 
determine who shall enter the State is an inseparable inci- 
dent. 

That erroneous proposition of the State’s discretion in this 
matter has led to all the more mistaken inferences made from 
it. The error arose from its having been overlooked that a 
part of the supreme police power of a nation is identical, as I 
have shown it to be, with its sovereignty over commerce. Or, 
more properly speaking, the regulation of commerce is one of 
those particular rights collectively placed in the hands of the 
sovereign for the good of the State. Until it is shown that 
the police power in one of its particulars is not what it has just 
been said to be, the discretion of a State of this Union to de- 
termine what persons may come to and reside in it, and what 
persons may be removed from it, remains unproved. It cannot 
be proved, and the laws of Massachusetts and New York de- 
rive no support from police power in favor of their constitu- 
tionality. 

Some reliance in the argument was put upon the cases of 
Holmes v. Jennison, 14 Pet. 540, Groves v. Slaughter, 15 Pet. 
449, and Prigg v. Commonwealth of Pennsylvania, 16 Pet. 
539, to maintain the discretion of a State to say who shall 
come to and live in it. Why either case should have been 
cited for such a purpose [ was at a loss to know, and have been 
more so from a subsequent examination of each of them. 

All that is decided in the case of Holmes v. Jennison is, that 
the States of this Union have no constitutional power to give 
up fugitives from justice to the authorities of a nation from 
which they have fled. That it is not an international obliga- 
tion to do so, and that all authority to make treaties for such a 
purpose is in the United States. 


——- 
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The point ruled in the case of Groves v. Slaughter is , that 
the State of Mississippi could constitutionally prohibit negroes 
from being brought into that State for sale as merchandise, 
but that the provision in her constitution required legislation 
before it acted upon the subject-matter. 

The case of Prigg v. The Commonwealth of Pennsylvania 
is inapplicable to the cases before us, except in the support 
which it gives to the construction of the police power, as stated 


in this opinion, — that it is applicable to idlers, vagabonds, pau- 
pers, and, I may add, fugitives from justice, and suspected 
persons. 


Miln’s case I will speak of hereafter, and now only say that 
no point was ruled in it, either in respect to commerce or the 
right of the State to a list of passengers who may come by sea 
into New York after they are landed, which gives any coun- 
tenance or support to the laws now in question. 

The fear expressed, that if the States have not the discretion 
to determine who may come and live in them, the United 
States may introduce into the Southern States emancipated 
negroes from the West Indies and elsewhere, has no founda- 
tion. It is not an allowable inference from the denial of that 
position, or the assertion of the reverse of it. 

All the political sovereignty of the United States, within 
the States, must be exercised according to the subject-matter 
upon which it may be brought to bear, and according to what 
was the actual condition of the States in their domestic insti- 
tutions when the Constitution was formed, until a State shall 
please to alter them. The Constitution was formed by States 
in which slavery existed, and was not likely to be relinquished, 
and States in which slavery had been, but was abolished, or 
for the prospective abolition of which provision had been made 
by law. The undisturbed continuance of that difference be- 
tween the States at that time, unless as it might be changed 
by a State itself, was the recognized condition in the Constitu- 
tion for the national Union. It has that, and can have no 
other, foundation. 

Is it not acknowledged by all that the ninth section of the 
first article of the Constitution is a recognition of that fact ? 
There are other clauses in the Constitution equally, and some 
of them more, expressive of it. 

That is a very narrow view of the Constitution which sup- 
poses that any political sovereign right given by it can be exer- 
cised, or was meant to be used, by the United States in such a 
way as to dissolve, or even disquiet, the fundamental organiza- 
tion of either of the States. The Constitution is to be inter- 
preted by what was the condition of the parties to it when it 
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was s formed, by their object and purpose in forming it, and by 
the actual recognition in it of the dissimilar institutions of the 
States. The exercise of constitutional power by the United 
States, or the consequences of its exercise, are not to be con- 
cluded by the summary logic of zfs and syllogisms. 

It will be found, too, should this matter of introducing free 
negroes into the Southern States ever become the subject of 
judicial inquiry, that they have a guard against it in the Con- 
stitution, making it altogether unnecessary for them to resort 
to the casus gentis extraordinarius, the casus extrem@ neces- 
sitatis of nations, for their protection and preservation. They 
may rely upon the Constitution, and the correct interpretation 
of it, without seeking to be relieved from any of their obliga- 
tions under it, or having recourse to the jus necessitatis for self- 
preservation. . 

I have purposely refrained from repeating any thing that has 
been said in the opinions of my learned brothers, with whom I 
am united in pronouncing the laws of Massachusetts and New 
York in question unconstitutional. What they have said for 
themselves they have also said for me, and I do not believe 
that I have said any thing in this opinion which is not sanc- 
tioned by them. 

Having said all that I mean to say directly concerning the 

cases before us, | will now do what I have long wished to do, 

but for which a proper opportunity has not been presented be- 
fore. It is t6 make a narrative in respect to the case of The 
City of New York v. Miln, reported in 11 Peters, 102, that 
hereafter the profession may know definitely what was and 
what was not decided in that case by this court. It has been 
much relied upon in the cases before us for what was not de- 
cided by the court. 

The opinion given by Mr. Justice Barbour in that case, 
though reported as the opinion of the court, had not at any 
time the concurrence of a majority of its members, except in this 
particular, — that so much of the act of New York as required 
the captain of a vessel to report his passengers as the act directs 
it to be done was a police regulation, and therefore was not 
unconstitutional or a violation of the power of Congress to reg- 
ulate commerce. In that particular, and in that only, and, as it 
is said in the conclusion of the opinion, “that so much of the 
section of the act of the legislature of New York as applies to 
the breaches assigned in the declaration does not assume to 
regulate commerce between the port of New York and foreign 
ports, and that so much of said act is constitutional.” (11 
Peters, 143.) But as to all besides in that opinion as to the con- 
stitutional power of Congress to regulate commerce, — except 
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the disclaimer in the 132d page, that it was not intended to en- 
ter into any examination of the question, whether the power to 
regulate commerce be or be not exclusive of the States, — and 
especially the declaration that persons were not the subjects of 
commerce, the opinion had not the assent of a majority of the 
members of this court, nor even that of a majority of the judges 
who concurred in the judgment. The report of the case in 
Peters, and the opinion of Mr. Justice Baldwin, accidentally 
excluded from the report, without the slightest fault in the 
then reporter of the court or in the clerk, but which we have 
in full in Baldwin’s View of the Constitution, published in the 
same year, fully sustain what I have just said. [I mention 
nothing from memory, and stand upon the record for all that I 
have said, or shall say, concerning the case. 

The court then consisted of seven justices, including the 
chief justice ; all of us were present at the argument; all of us 
were in consultation upon the case ; all of us heard the opinions 
read, which were written by Messrs. Justices Thompson and 
Barbour, in the case ; and all of us, except Mr. Justice Baldwin, 
were present in this room when Mr. Justice Barbour read the 
opinion which appears in Peters as the opinion of the court. 

The case had been argued by counsel on both sides, as if the 
whole of the act of New York were involved in the certificate 
of the division of opinion by which it was brought before this 
court. ‘The point certified was in these words: — ‘ That the 
act of the legislature of New York, mentioned in the plaintifi’s 
declaration, assumes to regulate trade and commerce between 
the ports of New York and foreign ports, and is unconstitu- 
tional and void.” 

In the consultation of the judges upon the case, as the report 
shows, the first point considered by us was one of jurisdiction. 
That is, that the point certified was a submission of the whole 
case, which is not permitted, and was not a specific point aris- 
ing on the trial of the cause. The court thought it was the 
latter, principally for the reason given by Mr. Justice Thomp- 
son, as it appears in his opinion. That reason was, that the 
question arose upon a general demurrer to the declaration, and 
that the certificate under which the cause was sent to this 
court contains the pleadings upon which the question arose, 
which show that no part of the act was drawn in question, ex- 
cept that which relates to the neglect of the master to report to 
the mayor or recorder an account of his passengers, according 
to the requisitions of the act. In the discussion of the case, 
however, by the judges, the nature and exclusiveness of the 
power in Congress to regulate commerce was much considered. 
There was a divided mind among us about it. Four of the 
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court being of the opinion, that, according to the Constitution 
and the decisions of this court in Gibbons v. Ogden and in 
Brown v. Maryland, the power in Congress to regulate com- 
merce was exclusive. ‘Three of them thought otherwise. 
And to this state of the court is owing the disclaimer in the 
opinion, already mentioned by me, that the exclusiveness of the 
power to regulate commerce was not in the case a point for 
examination. 

But there was another point of difference among the judges 
in respect to what was commerce under the constitutional grant 
to Congress, particularly whether it did not include an inter- 
course of persons and passengers in vessels. Two of the court 
—the report of the case shows it —thought, in the language 
of the opinion, that ‘ persons are not subjects of commerce.” 
Mr. Justice Thompson declined giving any opinion on that 
point, and repeated it in the opinion published by him. Four 
of the justices, including Mr. Justice Baldwin, thought that 
commerce did comprehend the intercourse of persons or passen- 
gers. For this statement [ refer to the opinion of Mr. Justice 
Thompson, to the dissenting opinion of Mr. Justice Story, to 
the opinion of Mr. Justice Baldwin, to the constantly avowed 
opinion of Mr. Justice McLean, and to what has always been 
known by the justices of this court to be my own opinion upon 
this point. 

In this state of the opinions of the court, Mr. Justice Thomp- 
son was designated to write an opmion, — that the law in ques- 
tion was a police regulation, and not unconstitutional. He did 
so, and read to the court the opinion, which he afterwards pub- 
lished. It was objected to by a majority of the court, on 
account of some expressions in it concerning the power of Con- 
gress to regulate commerce, and as our differences could not be 
reconciled, Mr. Justice Thompson said he would read it as his 
own. 

Then Mr. Justice Barbour was asked to write an opinion for 
the majority of the court. He did so, and read that which is 
printed as such, in our last conference of that term, the night 
before the adjournment of the court. The next day it was 
read in court, all of the judges being present when it was 
read, except Mr. Justice Baldwin. In the course of that 
morning’s sitting, or immediately after it, Mr. Justice Baldwin, 
having examined the opinion, objected to its being considered 
the opinion of the court, on account of what was said in it 
concerning the power of Congress to regulate commerce, and 
what was commerce. He sought Mr. Justice Barbour, with 
the view of having it erased from the opinion, declaring, as 
all the rest of us knew, that his objection to the opinion of 
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Mr. Justice Thompson was on account of what it contained 
upon the subject of commerce; that his objection to the 
reasoning upon the same matter in Mr. Justice Barbour’s 
opinion was stronger, and that he had only assented that an 
opinion for the court should be written, on the understanding 
that so much of the act of New York as was in issue by the 
pleadings should be treated as a regulation, not of commerce, 
but police. Without his concurrence, no opinion could have 
been written. Unfortunately, Mr. Justice Barbour had left the 
court-room immediately after reading his opinion, already pre- 
pared to leave Washington in a steamer which was in waiting 
for him. Mr. Justice Baldwin did not see him. The court 
was adjourned. Then there was no authority to make any 
alteration in what had been read as the opinion of the court. 
Mr. Justice Baldwin wished it, but, under the circumstances of 
preparation which each judge was making for his departure 
from Washington, nothing was done, and Mr. Justice Baldwin 
determined to neutralize what he objected to in the opinion by 
publishing in the reports his own opinion of the case. That 
was not done, but he did so contemporarily with the publica- 
tion of the reports, in his View of the Constitution. There it 
is, to speak for itself, and it shows, as I have said, that so much 
of the opinion in the case of New York v. Miln as related to 
commerce did not have the assent of Mr. Justice Baldwin, and 
therefore not the assent of a majority of the court. 

How, then, did the case stand? Mr. Justice Thompson gave 
his own opinion, agreeing with that of Mr. Justice Barbour, that 
so much of the section of the act of the legislature of New 
York as applies to the breaches assigned in the declaration 
does not assume to regulate commerce between the port of 
New York and foreign ports, and that so much of said section 
is constitutional, but giving his own views of the commercial 
question as it stood in relation to the case. The attitude of 
Mr. Justice Baldwin with respect to the opinion has just been 
told. Mr. Justice Story dissented from every part of the 
opinion, on the ground that the section of the act in contro- 
versy was a regulation of commerce, which a State could not 
constitutionally pass. Mr. Justice McLean is here to speak for 
himself, and he did then speak as he has done to-day in these 
cases concerning the power in Congress to regulate commerce 
being exclusive, and held that persons are the subjects of com- 
merce as well as goods, contrary to what is said in the opinion 
(136th page), that persons are not. I certainly objected to the 
opinion then, for the same reasons as Mr. Justice Mclean. 
Thus there were left of the seven judges but two, the Chief 


Justice and Mr. Justice Barbour, in favor of the opinion as a 
whole. 
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I have made this narrative and explanation, under a sol- 
emn conviction of judicial duty, to disabuse the public mind 
from wrong impressions of what this court did decide in that 
case; and particularly from the misapprehension that it was 
ever intended by this court, in the case of New York v. Miln, 
to reverse or modify, in any way or in the slightest particular, 
what had been the judgments and opinions expressed by this 
court in the cases of Gibbons v. Ogden and Brown v. Mary- 
land. And lam happy in being able to think, notwithstand- 
ing the differing opinions which have been expressed concern- 
ing what was decided in those cases, that they are likely to 
stand without reversal. 

The chief justice, the morning after I had read the foregoing 
statement in the case of New York v. Miln, made another to 
counteract it, in which he says his recollections differ from 
mine in several particulars. I do not complain of it in any 
way. But it enables me to confirm my own in some degree 
from his, and in every other particular in which it does not 
give such assistance, the facts related by me are indisputable, 
being all in the report of the case in Peters, from which I[ took 
them. ‘They are in exact coincidence, too, with my own rec- 
ollections. 

The only fact in my statement not altogether, but in part, 
taken from the record, is Mr. Justice Baldwin’s discontent with 
the opinion written by Mr. Justice Barbour, and his wish that 
it might not as a whole be published in our volume of re- 
ports as the opinion of the court. The chief justice admits 
that Mr. Justice Baldwin did apply to him after the adjourn- 
ment of the court, and before they left Washington, for that 
purpose. Now if, by mistake or oversight, a judge shall fall 
into an admission, which more care afterwards enables him to 
recall and correct before the judgment has been published, but 
after it has been read, whatever may be the operation of the 
judgment, does it follow that the argument in the opinion in 
which the judgment is given continues to be the law of the 
court? And if the same judge, after more careful and matured 
thought, publishes contemporarily his opinion, differing from 
the dictum which had escaped his notice, will that make it 
law? Is it not plain that it is a case of mistake, which cannot 
make the law? And if his codperation is essential to the va- 
lidity of the original opinion, from those who may advocate it 
being thrown into the minority by his withdrawal, and his 
declaration that he never meant to codperate in it in the par- 
ticular objected to, can it be said that it ever was the law of 
the court? Is it at all an uncommon thing in the English and 
American law reports, that a case is published as law which ts 
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deemed afterwards not to be so, on account of error in its pub- 
lication, from its not having been really the opinion of the 
court when it was published? Mistake in all cases restores 
things to the correct condition in which they were before the 
mistake was made, except where the policy of the law has de- 
termined that it shall be otherwise. A single mistaken and 
misstated case is not within that policy. Long acquiescence, 
or repeated judicial decisions, may be, and then only because 
the interests of society have been accommodated to the error. 

But the chief justice says that he has the strongest reason 
to suppose that Mr. Justice Baldwin became satisfied, because, 
in his opinion in the case of Groves v. Slaughter, he quotes 
the case of New York v. Miln with approbation, when speak- 
ing in that case of the difference between commercial and 
police powers. 

I certainly cannot object to the opmion of Mr. Justice Bald- 
win in Groves v. Slaughter being a test between the chief 
justice and myself in this matter; for Mr. Justice Baldwin’s 
opinion in that case is the strongest proof that could have been 
given four years afterwards, by himself, that he never was rec- 
onciled to the opinion of Mr. Justice Barbour in Miln’s case 
asa whole. For instance, in that opinion he does not leave 
the exclusive power of Congress to regulate commerce to the 
disclaimer in Miln’s case, that it was not the intention of the 
judges to decide that point in that case. He says, — ‘ That 
the power of Congress to regulate commerce among the States 
is exclusive of any interference by the States has been, in my 
opinion, conclusively settled by the solemn opinions of this 
court in Gibbons v. Ogden, 9 Wheat. 186 —222; and in Brown 
v. Maryland, 12 Wheat. 438 —446. If these decisions are not 
to be taken as the established construction of this clause of the 
Constitution, [ know of none which are not yet open to doubt. 
nor can there be any adjudications of this court which must 
be considered as authoritative upon any question, if these are 
not to be so on this.” And the learned judge goes on to say, 
— ‘Cases may indeed arise, wherein there may be found 
difficulty in discriminating between regulations of commerce 
among the several States and the regulation of the internal 
police of a State, but the subject-matter of such regulations of 
either description will lead to the true line which separates 
them, when they are examined with a disposition to avoid a 
collision between the powers granted to the Federal govern- 
ment by the people of the several States and those which they 
reserved exclusively to themselves. Commerce among the 
States, as defined by this court, is trade, traffic, intercourse, 
and dealing in articles of commerce between States by its citi- 
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zens or others, and carried on in more than one State. Police 
relates only to the internal concerns of one State; and com- 
merce within it is purely a matter of internal regulation, when 
confined to those articles which have become so distributed as 
io form items in the common mass of property. It follows, 
that any regulation which affects the commercial intercourse 
between any two or more States, referring solely thereto, is 
within the powers granted exclusively to Congress, and that 
those regulations which affect only the commerce carried on 
within one State, or which refer only to subjects of internal 
police, are within the powers reserved.” And then it is that 
the sentence follows cited by the chief justice to show that he 
had reason to suppose that Mr. Justice Baldwin had become 
satisfied. The citation made by me from his opinion shows 
what his opinion was in respect to the power of Congress to 
regulate commerce, confirming what I have said in my state- 
ment, that four of us were of the same opinion when that point 
was touched upon in the case of Miln, and that Mr. Justice 
Baldwin refused to sanction what was said by Mr. Justice 
Thompson in respect to it im the opinion written by him for 
the court in Miln’s case. And that he was not satisfied as to 
that sentence of Mr. Justice Barbour’s opinion in which it is 
said that persons are not the subjects of commerce, is manifest 
from that part of his opinion in Groves v. Slaughter in which 
he says that commerce is “ trade, traffic, intercourse ” ; — inter- 
course, in the sense of commerce, meaning, as it always does, 
“connection by reciprocal dealings between persons and na- 
tions.” But, further, the chief justice says that Mr. Justice 
Baldwin called upon him and said there was a sentence or 
paragraph in the opinion with which he was dissatisfied, and 
wished altered, thus confirming all that I have said in respect 
to the case in what is ii it concerning persons not being the 
subjects of commerce, that being the only declaration in the 
opinion relating to commerce, it having been previously de- 
clared that the exclusiveness of the regulation of commerce in 
Congress was not to be decided. All that was meant to be de- 
cided in Miln’s case was, that the regulation stated in the cer- 
tificate of division of opinion between the judges in the Cir- 
cuit Court was not a regulation of commerce, but one of police. 
In respect to our lamented brother Barbour not knowing the 
dissatisfaction of our brother Baldwin and other members of 
the court with the opinion, I know that he did know it. In 
regard to the chief justice’s declaration, that he had never 
heard any further dissatisfaction expressed with the opinion by 
Mr. Justice Baldwin, and never at any time, until this case 
came before us, heard any from any other member of the court 
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who had assented to or acquiesced in the opinion ; while, of 
course, that must be taken to be so, as far as the chief justice 
is concerned, I must say that I have never, in any instance, 
heard the case of Miln cited for the purpose of showing that 
persons are not within the regulating power of Congress over 
commerce, without at once saying to the counsel that that point 
had not been decided in that case. I have repeatedly done so 
in open court, and, as 1 supposed, was heard by every member 
of it. I have only said, in reply to the chief justice’s state- 
ment, what was necessary to show that it was not decided in 
Miln’s case, by this court, that persons are not within the power 
of Congress to regulate commerce. 

Indeed, it would be most extraordinary if the case of Gib- 
bons v. Ozden could be considered as having been reversed by 
a single sentence in the opinion of New York v. Miln; upon 
a point, too, not in any way involved in the certificate of the 
division of opinion by which that case was brought to this 
court. The sentence is, that “ they [persons] are not the sub- 
jects of commerce ; and, not being imported goods, cannot fall 
within a train of reasoning founded upon the construction 
of a power given to Congress to regulate commerce, and the 
prohibition to the States from imposing a duty on imported 
goods.” 

In the case of Gibbons v. Ogden the court said, — “ Com- 
merce is traffic ; but it is something more. It is intercourse. 
It describes the commercial intercourse between nations in all 
its branches, and is regulated by prescribing rules for carrying 
on that intercourse.” 

Again : — ‘‘ These words comprehend every species of com- 


‘mercial intercourse between the United States and foreign na- 


tions. No sort of trade can be carried on between this coun- 
try and any other to which this power does not extend.” “In 
regulating commerce with foreign nations, the power of Con- 
gress does not stop at the jurisdictional lines of the several 
States. It would be a very useless power if it could not pass 
those lines.” “If Congress has the power to regulate it, that 
power must be exercised whenever the subject exists. If it 
exists within the States, if a foreign voyage may commence or 
terminate at a port within a State, then the power of Con- 
gress may be exercised within a State.” ‘“‘ The power of Con- 
gress comprehends navigation within the limits of every State 
in the Union, so far as that navigation may be connected with 
commerce with foreign nations, or among the several States.” 
“Tt is the power to regulate ; that is, to prescribe the rule by 
which commerce is governed.” ‘“ Vessels have always been 
employed to a greater or less extent in the transportation of 








7 


nm a ne ee of 2tt a eee 














JANUARY TERM, 1849. 437 





Passenger Cases.— Mr. Justice Catron’s Opinion. 





passengers, and have never been supposed, on that account, 
withdrawn from the control or protection of Congress. Packets 
which ply along the coast, as well as those which make voy- 
ages between Europe and America, consider the transportation 
of passengers as an important part of their business. Yet it 
never has been suspected that the general laws of navigation 
did not apply to them. A coasting-vessel employed in the 
transportation of passengers is as much a portion of the Ameri- 
can marine as one employed in the transportation of cargo.” 

In my opinion, the case of Gibbons v. Ogden rules the cases 
before us. If there were no other reasons, with such an au- 
thority to direct my course, I could not refrain from saying 
that the acts of Massachusetts and New York, so far as they 
are in question, are unconstitutional and void. 

The case of Gibbons v. Ogden, in the extent and variety of 
learning, and in the acuteness of distinction with which it was 
argued by counsel, is not surpassed by any other case in the 
reports of courts. In the consideration given to it by the 
court, there are proofs of judicial ability, and of close and pre- 
cise discrimination of most difficult points, equal to any other 
judgment on record. To my mind, every proposition in it has 
a definite and unmistakable meaning. Commentaries cannot 
cover them up or make them doubtful. 

The case will always be a high and honorable proof of the 
eminence of the American bar of that day, and of the talents 
and distinguished ability of the judges who were then in the 
places which we now occupy. 

There were giants in those days, and I hope I may be al- 
lowed to say, without more than judicial impressiveness of 
manner or of words, that I rejoice that the structure raised by 
them for the defence of the Constitution has not this day been 
weakened by their successors. 


Mr. Justice CATRON. 
Smirn v. TuRNER. 


The first question arising in this controversy is, whether the 
legislation of New York, giving rise to the suit, is a regulation 
of commerce ; and this must be ascertained, in a great degree, 
from a due consideration of the State laws regulating the port 
of the city of New York in respect to navigation and inter- 
course. ‘They are embodied in a system running through vari- 
ous titles in the Revised Statutes. The sections on which the 
action before us is founded will be found in Vol. L. pp. 445, 446. 
Title fourth purports to treat of the marine hospital and its 
funds, then, in 1829, erected on Staten Island, under the super- 
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intendence of a health-officer, who is to be a physician, and 
certain commissioners of health. By section seventh, it is pro- 
vided, that ‘the health-commissioner shall demand and be en- 
titled to receive, and in case of neglect or refusal to pay shall 
sue for and recover, in his name of oflice, the following sums 
from the master of every vessel that shall arrive in the port 
of New York, viz.:—1. From the master of every vessel 
from a foreign port, for himself and every cabin passenger, one 
dollar and fifty cents; and for each steerage passenger, mate, 
sailor, or marine, one dollar. 2. From the master of each 
coasting-vessel, for each person on board, twenty-five cents ; 
but no coasting-vessel from the States of New Jersey, Con- 
necticut, and Rhode Island shall pay for more than one voy- 
age in each month, computing from the first voyage in each 
year.” 

“See. 8. The moneys so received shall be denominated 
‘hospital moneys,’ and shall be appropriated to the use of the 
marine hospital, deducting a commission to the health-commis- 
sioner of two and one half per cent. for collection.” 

Turner, the health-commissioner. sued Smith, as master of 
the ship Henry Bliss, a British vessel, coming from Liverpool, 
in England, for the amount of money claimed as due from the 
defendant under the above provisions, beeause he brought in 
two hundred and ninety-five steerage passengers, who were 
British subjects, immigrating into the United States, and in- 
tending to become inhabitants thereof. 

By section ninth, the master paying the hospital money may 
recover from each person for whom it was paid the sum paid 
on his account, in case of a foreign vessel ; and by section tenth, 
the master of a coasting-vessel shall pay the tax in twenty-four 
hours after the vessel arrives in port, under the penalty of one 
hundred dollars. 

The eleventh section directs the health-commissioners annu- 
ally to account to the Comptroller of the State for the moneys 
received by them by means of the tax for the use of the marine 
hospital, and if such moneys shall in any one year exceed the 
sum necessary to defray the expenses of their trust, including 
salaries, &c., they shall pay over such surplus to the Society 
for the Reformation of Juvenile Delinquents in the city of New 
York, for the use of that society. ; 

By the act of April 25th, 1840, the Comptroller of the State 
was authorized to draw on the treasurer, annually, for twenty 
years, a sum not exceeding fifteen thousand dollars in each 
year, for the benefit of the State hospital in the city, and a sum 
of eight thousand dollars is there recognized as payable to the 
Society for the Reformation of Juvenile Delinquents; and the 
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city hospital is bound by the act to support at least twenty in- 
digent persons from any part of the State. ‘Thus a State hos- 
pital is also supported out of the fund, as well as an institution 
for young culprits, imposing an annual charge on the fund of 
twenty-three thousand dollars, having no necessary connection 
with commerce ; and, by the act of 1841, three medical dis- 
pensaries are endowed out of the fund to an amount of four 
thousand five hundred dollars. 

The ship Henry Bliss was engaged in foreign commerce 
when she arrived in the port of New York, and when the tax 
was demanded of Smith, the master, by Turner, the health- 
commissioner. The baggage of passengers was on board, and 
also their tools of trade, if they had any, and of course the pas- 
sengers were on board, for the master is sued, in one count, for 
landing them after the demand. The tax of two hundred and 
— five dollars was therefore demanded before the voyage 

ras ended, 'or the money earned for carrying passengers and 
hoes goods. The vessel itself was undoubtedly regulated by 
our acts of Congress, and also by our treaty with Great Britain 
of 1815,—the national character of the vessel being British. 
She had full liberty to land, and so the goods on board be- 
longing to trade and coming in for sale stood regulated, and 
could be landed and entered at the custom-house. And by the 
same treaty, passengers on board coming to the United States 
in pursuit of commerce in buying and selling were free to 
land. The master and crew were of the ship and navigation, 
and stood equally regulated with the ship. The property of 
passengers could not be taxed or seized, being expressly and 
aflirmatively protected by the act of 1799. It was an import, 
and whilst it continued in form of an import, could be landed 
and transferred by the owners inland. ‘This is the effect of the 
decision in Brown v. The State of Maryland. As the State 
power had nothing left to act upon but the person simply, nor 
any means of collecting the tax from passengers, it was levied 
on the master, of necessity, in a round sum. 

As the ship was regulated, and was free to land all the prop- 
erty on board, the question arises, whether these immigrant 
passengers were not also regulated, and entitled by law to ac- 
company their goods and to land, exempt from State taxation. 

The record states, that “the two hundred and ninety- 
five passengers imported in the ship Henry Bliss belonged to 
Great Britain. and intended to become inhabitants of the United 
States.” 

By the laws of nations, all commerce by personal intercourse 
is free until restricted ; nor has our government at any time 
proposed to restrain by taxation such immigrants as the record 
describes. 
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Our first step towards establishing an independent govern- 
ment was by the Declaration of Independence. By that act 
it was declared that the British king had endeavoured to 
prevent the population of the colonies by obstructing the laws 
for the naturalization of foreigners, aud refusing to pass others 
to encourage their migration hither, and raising the conditions 
of new appropriations of lands. During the Confederation, 
the States passed naturalization laws for themselves, respect- 
ively, in which there was great want of uniformity, and there- 
fore the Constitution provided that Congress should have power 
‘to establish a uniform rule of naturalization.” In execution 
of this power, Congress passed an act at its second session, 
(March 26th, 1790,) providing that any alien, being a free 
white person, who shall have resided in the United States two 
years, and in any one State one year, may become a citizen by 
taking an oath to support the Constitution in a court of record, 
and such step shall naturalize all the children of such person 
under twenty-one years of age. In 1795, another act was 
passed (ch. 20), requiring five years’ residence ; and on the 26th 
of April, 1802, (ch. 28,) the naturalization laws were amended. 
This act is now in force, with slight alterations. Under these 
laws have been admitted such numbers, that they and their 
descendants constitute a great part of our population. Every 
department of science, of labor, occupation, and pursuit, is filled 
up, more or less, by naturalized citizens and their numerous 
offspring. [rom the first day of our separate existence to this 
time has the policy of drawing hither aliens, to the end of be- 
coming citizens, been a favorite policy of the United States ; it 
has been cherished by Congress with rare steadiness and vigor. 
By this policy our extensive and fertile country has been, to a 
considerable extent, filled up by a respectable population, both 
physically and mentally, one that is easily governed and usually 
of approved patriotism. We have invited to come to our coun- 
try from other lands all free white persons, of every grade and 
of every religious belief, and when here to enjoy our protec- 
tion, and at the end of five years to enjoy all our rights, except 
that of becoming President of the United States. Pursuant to 
this notorious and long established policy, the two hundred and 
ninety-five passengers in the Henry Bliss arrived at the port 
of New York. 

Keeping in view the spirit of the Declaration of Independ- 
ence with respect to the importance of augmenting the popula- 
tion of the United States, and the early laws of naturalization, 
Congress, at divers subsequent periods, passed laws to facilitate 
and encourage more and more the immigration of Europeans 
into the United States for the purpose of settlement and resi- 
dence. 
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The twenty-third section of the general collection act of the 
2d of March, 1799, requires that every master of a vessel arriving 
in the United States shall have on board a manifest, in writing, 
signed by such master, of the goods, wares, and merchandise 
on board such vessel, “ together with the name or names of 
the several passengers on board the said ship or vessel, distin- 
guishing whether cabin or steerage passengers, or both, with 
their baggage, specifying the number and description of pack- 
ages belonging to each respectively.” 

The twenty-fifth section of the same act makes it the duty 
of the master to produce, on his arrival within four leagues of 
the coast, such manifest to such officer or ollicers of the cus- 
-toms as shall first come on board his said ship or vessel ; and 

by the twenty-sixth section, a fine of five hundred dollars is 
imposed on the master for not producing such manifest. 

By the thirtieth section of the same act, the master is re- 
quired, within twenty-four hours after his arrival from a foreign 
port, to repair to the office of the collector and make report of 
the arrival of his ship; “‘and within forty-eight hours after 
such arrival, shall make a further report in writing to the col- 
lector of the district, which report shall be in the form, and 
shall contain all the particulars, required to be inserted in a 
manifest’; and he is required to make oath or solemn affirma- 
tion to the truth of such report. But the material section of 
that act is the forty-sixth. That section declares, that “ the 
wearing apparel, and other personal baggage, and the tools or 
implements of a mechanical trade only, of persons who arrive 
in the United States shall be free of duty.”” ‘The same sec- 
tion prescribes a form of declaration, that the packages contain 
no goods or merchandise other than the wearing apparel, per- 
sonal baggage, and tools of trade belonging to the person mak- 
ing the declaration, or his family. Before the property exempt 
from duty is allowed to be landed, a permit to do so must be 
obtained from the collector of the port, and each owner is 
bound to pay a fee for such privileges, for the support of the 
revenue-officers. 

It is quite obvious, from these proceedings, that the passen- 
gers who were thus in the contemplation of Congress were, for 
the most part, immigrants, or persons coming to settle in the 
United States with their families. The act of the 27th of 
April, 1816, section second, reénacts, in substance, that part of 
the forty-sixth section of the act of the 2d of March, 1799, 
above quoted. Exemptions and privileges in favor of passen- 
gers arriving in the United States are carried still further, by 
the provisions of the fourth subdivision of the ninth section 
of the duty act of the 30th of August, 1842. Among articles 
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declared by that act to be free of duty are “ wearing apparel 
in actual use, and other personal effects, not merchandise, pro- 
fessional books, instruments, implements and tools of trade, 
occupation, or employment, of persons arriving in the United 
States.” This provision is very broad. It not only exempts 
from duty tools of mechanical trades, but all instruments and 
implements of occupation and employment, and also all pro- 
fessional books, without limitation of value or numbers. 

A still further enlargement of these privileges and exemp- 
tions is contained in the duty act of the 30th of July, 1846 ; for 
the eleventh section of that act (schedule 1), in addition to the 
passengers’ articles made free by the act of 1842, declares free 


from duty “household effects, old and in use, of persons or: 


families from foreign countries, if used abroad by them, and 
not intended for any other person or persons.” 

Now, is it possible to reconcile State laws, laying direct and 
heavy taxes on every immigrant passenger and every member 
of his family, with this careful, studied, and ever-increasing 
security of immigrants against every legal burden or charge of 
any kind? Could Congress have done more than it has done, 
unless it had adopted what would have been justly regarded 
as a strange act of legislation, the insertion of passengers them- 
selves in the list of free articles ? 

The first and one of the principal acts to be performed on 
bringing ships and goods from foreign countries into the United 
States is the production of a manifest; and in such manifest, 
along with the specifications of the cargo, the names and de- 
scription of the passengers, with a specification of their pack- 
ages of property, are to be inserted. Then comes a direct ex- 
emption of all such property from duties. All agree, that, if 
Congress had included the owners, and declared that immi- 
grants might come into the country free of tax, these State 
laws would be void; and can any man say, in the face of the 
legislation of Congress from 1799 to 1846, that the will of 
Congress is not as clearly manifested as if it had made such 
a direct declaration? It is evident that, by these repeated and 
well-considered acts of legislation, Congress has covered, and 
has intended to cover, the whole field of legislation over this 
branch of commerce. Certain conditions and restraints it has 
imposed ; and subject to these only, and acting in the spirit of 
all our history and all our policy, it has opened the door widely 
and invited the subjects of other countries to leave the crowded 
population of Europe and come to the United States, and seek 
here new homes for themselves and their families. We cannot 
take into consideration what may or may not be the policy 
adopted or cherished by particular States; some States may 
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be more desirous than others that immigrants from Europe 
should come and settle themselves within their limits; and in 
this respect no one State can rightfully claim the power of 
thwarting by its own authority the established policy of all the 
States united. 

The foregoing conclusions are fortified by the provisions of 
the act of March 2d, 1819. It provides that not more than 
two passengers shall be brought or carried to each five tons’ 
measure of the vessel, under a severe penalty ; and if the num- 
ber exceeds the custom-house measure by twenty persons, the 
vessel itself shall be forfeited, according to the ninety-first sec- 
tion of the act of 1799. ‘The kind and quantity of provisions 
are prescribed, as well as the quantity of water, and if the pas- 
sengers are put on short allowance, a right is given to them to 
recover at the rate of three dollars a day to each passenger, 
and they are allowed to recover the same in the manner sea- 
men’s wages are recovered, that is, in a summary manner, in a 
District Court of the United States. The master is also re- 
quired, when the vessel arrives in the United States, at the 
same time that he delivers a manifest of his cargo, and if 
there be none, then when he makes entry of the vessel, to de- 
liver and report to the collector, by manifest, all the passengers 
taken on board the ship at any foreign port or place, designat- 
ing age, sex, and occupation, the country to which they sev- 
erally belong, and that of which it is their intention to become 
inhabitants; which manifest shall be sworn to as manifests of 
cargo are, and subject to the same penalties. These regula- 
tions apply to foreign vessels as well as to our own, which 
bring passengers to the United States. 

1. By the legislation of Congress, the passenger is allowed to 
sue in a court of the United States, and there to appear in per- 
son, as a seaman may, and have redress for injuries inflicted on 
him by the master during the voyage. 

2. The passenger is allowed to appear at the custom-house 
with his goods, consisting often of all his personal property, 
and there, if required, take the oath prescribed by the acts of 
Congress, and get his property relieved from taxation. The 
clothes on his person, and the money in his purse, from which 
the tax is sought, may freely land as protected imports; and 
yet the State laws under consideration forbid the owner to 
land; they hold him out of the courts, and separate him from 
his property, until, by coercion, he pays to the master for the 
use of the State any amount of tax the State may at its dis- 
cretion set upon him and upon his family ; and this on the as- 
sumption that Congress has not regulated in respect to his free 
admission. 
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And how does the assumption stand, that a poll-tax may be 
levied on all passengers, notwithstanding our commercial trea- 
ties? By the fourteenth article of the treaty of 1794 (known 
as Jay’s treaty), and which article was renewed by our treaty 
with Great Britain of 1815, it was stipulated that reciprocal 
liberty of commerce should exist between the United States 
and all the British territories in Europe: — “That the inhab- 
itants of Great Britain shall have liberty freely and securely 
to come with their ships and cargoes to our ports, to enter the 
same, and to remain and reside in any part of our territories ; 
also, to hire and oceupy houses and warehouses for the pur- 
poses of their commerce.” And that no higher or other duties 
should be imposed on British vessels than were by our laws 
imposed on American vessels coming into our ports from Great 
Britain, and that our people should have reciprocal rights in 
the British ports and territories. 

The taxes under consideration are imposed on all persons 
engaged in commerce who are aliens, no matter where they are 
from. We have commercial treaties of the same import with 
the one above recited with almost every nation whose inhab- 
itants prosecute commerce to the United States; all these are 
free to come and enter our country, so far as a treaty can se- 
cure the right. Many thousands of men are annually engaged 
in this commerce. It is prosecuted, for a great portion of the 
territory of the United States, at and through the two great 
ports where these taxes have been imposed; and it is a matter 
of history, that the greater portion of our foreign commerce 
enters these ports. There aliens must come as _ passengers to 
prosecute commerce and to trade, and the question is, Can the 
States tax them out, or tax them at all, in the face of our trea- 
ties expressly providing for their free and secure admission ? 

It is thus seen to what dangerous extents these State laws 
have been pushed ; and that they may be extended, if upheld 
by this court, to every ferry-boat that crosses a narrow water 
within the flow of tide which divides States, and to all boats 
crossing rivers that are State boundaries, is evident. 

These laws now impose taxes on vessels through their mas- 
ters, in respect to the masters and crews, and all passengers on 
board, when the vessel commences and ends its voyage within 
sight and hearing of the port where the tax is demandable, 
making no distinction between citizens and aliens. They tax, 
through the masters, all American vessels coming from other 
States (including steamboats) protected by coasting licenses, 
under United States authority, and also exempt by the Con- 
stitution from paying duties in another State. They tax, 
through the masters, foreign vessels protected by the Constitu- 
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tion from tonnage duties, save by the authority of Congress, 
and who are also protected by treaty stipulations. They tax 
passengers who are owners and agents of the vessel, and ac- 
company the ship. ‘They tax owners, agents, and servants 
who accompany goods brought in for sale, and who are by our 
treaties at full liberty freely to come and reside in any part of 
our territories in pursuit of foreign commerce. 

The tax is demandable from the master on entering the port, 
and the law provides that, when he pays the money to the 
State collector, the master may, by way of remedy over, re- 
cover by suit from each passenger the sum paid on his account. 
And it is insisted that the master had still a better remedy in 
the carrier’s lien on goods of passengers, which he might de- 
tain, and by this means coerce payment at once before the ves- 
sel landed. 

Plainly, this latter was the principal mode of distress con- 
templated by the State authorities, as wives and children could 
not be sued, nor have they any property, and therefore proper- 
ty of heads of families could only be reached on their account. 

Now what do these laws require the master todo? As the 
agent of New York, and as her tax-collector, he is required to 
levy the tax on goods of passengers, and make it out of prop- 
erty which is beyond the reach of the State laws; and yet the 
thing is to be done by force of these same State laws. Sup- 
pose it to be true, that this forcing the master to levy a distress 
on protected goods is yet no tax on him or his vessel, and 
therefore, in that respect, the law laying the tax does not vio- 
late the Constitution; all this would only throw the tax from 
one protected subject to another, —it would shift the burden 
from the master and vessel on to the goods of the passenger, 
which are as much protected by the Constitution and acts of 
Congress as the master and vessel. 

And how would this assumption, that a State law may es- 
cape constitutional invasion, by giving a remedy over, operate 
in practice ? 

3efore the Constitution existed, the States taxed the com- 
merce and intercourse of each other. This was the leading 
cause of abandoning the Confederation and forming the Con- 
stitution, —more than all other causes it led to the result; and 
the provision prohibiting the States from laying any duty on 
imports or exports, and the one which declares that vessels 
bound to or from one State shall not be obliged to enter, clear, 
or pay duties in another, were especially intended to prevent 
the evil. Around our extensive seaboard, on our great lakes, 
and through our great rivers, this protection is relied on against 
State assumption and State interference. Throughout the 
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Union, our vessels of every description go free and unrestrained, 
regardless of State authority. They enter at pleasure, depart 
at pleasure, and pay no duties. Steamboats pass for thousands 
of miles on rivers that are State boundaries, not knowing nor 
regarding in whose jurisdiction they are, claiming protection 
under these provisions of the Constitution. If they did not 
exist, such vessels might be harassed by insupportable exac- 
tions. If it be the true meaning of the Constitution, that a 
State can evade them by declarmg that the master may be 
taxed in regard to passengers, on the mere assertion that he 
shall have a remedy over against the passengers, citizens and 
aliens, and that the State may assess the amount of tax at dis- 
cretion, then the old evil will be revived, as the States may 
tax at every town and village where a vessel of any kind lands. 
They may tax on the assumption of self-defence, or on any 
other assumption, and raise a revenue from others, and thereby 
exempt their own inhabitants from taxation. 

If the first part of the State law is void, because it lays a 
duty on the vessel, under the disguise of taxing its representa- 
tive, the master, how can the after part, giving the master a 
remedy over against passengers, be more valid than its void 
antecedent ? All property on board belonging to passengers is 
absolutely protected from State taxation. And how can a 
State be heard to say, that truly she cannot make distress on 
property for want of power, but still that she can create the 
power in the master to do that which. her own officers can- 
not do? 

In the next place, the Constitution, by article first, section 
eighth, provides, that “the Congress shall have power to lay 
and collect taxes, duties, imposts, and excises, to pay the debts 
and provide for the common defence and general welfare of the 
United States.” 

Such taxes may be laid on foreign commerce as regulations 
of revenue ; these regulations are the ordinary ones to which 
the Constitution refers. Congress has no power to lay any but 
uniform taxes when regulating foreign commerce to the end of 
revenue, — taxes equal and alike at all the ports of entry, giving 
no one a preference over another. Nor has Congress power to 
lay taxes to pay the debts of a State, nor to provide by tax- 
ation for its general welfare. Congress may tax for the treas- 
ury of the Union, and here its power ends. 

The question, whether the power to regulate commerce and 
navigation is exclusive in the government of the United States, 
or whether a State may regulate within its own waters and 
ports in particular cases, does not arise in this cause. The 
question here is, whether a State can regulate foreign com- 
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merce by a revenue mei easure,” for the purposes of its own 
treasury. If the State taxes, with the consent of Congress, the 
vessel directly, by a tonnage duty, or indirectly, by taxing the 
master and crew, or taxes the cargo by an impost, or assumes 
to tax passengers, or to regulate in any other mode, she as- 
suumes to exercise the jurisdiction of Congress, and to regulate 
navigation engaged in foreign commerce ; she does that which 
Congress has the power to do, and is restrained by the Consti- 
tution within the same limits to which Congress is restricted. 
And as Congress cannot raise money for the benefit of a State 
treasury, so neither can a State exercise the same power for the 
same purpose. 

Again: give the argument all the benefit that it claims; con- 
eede the full municipal power in the State to tax all persons 
wiithn her territory, as a general rule, whether they have been 
there a year or an hour; and still she could not impose a 
capitation tax on these passengers by the hand of her own 
tax-collector. The tax was demanded whilst they were on 
board. All the property they brought with them, the clothes 
and moneys on their persons, were imports ; that is, ‘‘ property 
imported or brought into this country from another country.” 
No duty could be laid on it by the State ; as, until it was separ- 
ated from the ship, it belonged to foreign commerce, and was 
an import. Had the tax been imposed directly on the passen- 
gers, as a poll-tax is on land, and had the heads of families been 
bound to pay for their wives, children, and servants, and had 
the collector, with the tax-list in his hand (which was an exe- 
eution in fact), gone on board, he would have found no proper- 
ty that was not protected, which he could touch by way of 
distress to make the money. The passengers could defy him, 
could turn about, go to another port in the next State, land, 
and go their way. Here, then, ademand was made for a most 
stringent tax, which could not be enforeed at the time and 
place of demand from anybody, without violating the Constitu- 
tion, various acts of Congress, and a most important commercial 
treaty. 

It has also been urged on the court, with great earnestness, 
that, as this tax is levied for the support of alien paupers 
and purposes of city police, and as the police power has not 
been taken from the States, that the “ object” for which it 
was imposed brings it within the State power. City police is 
part of the State police, and on this assumption a poll-tax on 
foreigners might be imposed to maintain almost the entire 
municipal power throughout the State, embracing the adminis- 
tration of justice in criminal cases, as well as numerous city 
expenses, together with the support of the poor. The objects 
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and assumptions might, indeed, be endless. Were this court 
once to hold that aliens belonging to foreign commerce, and 
passengers coming from other States, could have a_poll-tax 
levied on them on entering any port of a State, on the assump- 
tion that the tax should be applied to maintain State police 
powers, and by this means the State treasury could be filled, 
the time is not distant when States holding the great inlets of 
commerce might raise all necessary revenues from foreign in- 
tercourse, and from intercourse among the States, and thereby 
exempt their own inhabitants from taxation altogether. The 
money once being in the treasury, the State legislature might 
apply it to any and every purpose, at discretion, as New York 
has done ; and if more was needed, the capitation tax might be 
increased at discretion, the power to tax having no other lim- 
itation. 

The passengers in this instance were not subjects of any 
police power or sanatory regulation, but healthy persons of 
good moral character, as we are bound to presume, nothing ap- 
pearing to the contrary ; nor had the State of New York mani- 
fested by her legislation any objection to such persons entering 
the State. 

Again: it*was urged that the States had the absolute power 
to exclude all aliens before the Constitution was formed, and 
that this power remained unsurrendered and unimpaired ; that 
it might be exercised in any form that the States saw proper to 
adopt ; and having the power to admit or reject at pleasure, the 
States might, as a condition to admission, demand from all 
aliens a sum of money, and if they refused to pay, the States 
might keep them out, nor could Congress or a treaty interfere. 
If such power existed in the State of New York, it has not 
been exerted in this instance. That it was intended to impose 
a condition hostile to the admission of the passengers, in re- 
spect to whom the master was sued, is without the slightest 
foundation. ‘They were not hindered or interfered with in any 
degree by the State law. It is a general revenue measure, and 
declares that the health-commissioner shall demand, and be 
entitled to receive, and in case of neglect or refusal shall sue 
for and recover, from the master of every vessel from a foreign 
port that shall arrive in the port of New York, for himself and 
each cabin passenger, one dollar and fifty cents; and for each 
steerage passenger, mate, sailor, or marine, one dollar; and 
from the master of each coasting-vessel, for each person on 
board, twenty-five cents. No restraint is imposed on passen- 
gers, either of foreign vessels or of coasting-vessels. In the one 
case, as in the other, the merchants, traders, and visitors in the 
cabin, and the immigrants in the steerage, were equally free to 
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come into the harbour, and equally welcome to enter the State. 
She does not address herself to them at all, but demands a rev- 
enue duty from the master, making the presence of passengers 
the pretext. We have to deal with the law as we find it, and 
not with an imaginary case that it might involve, but undoubt- 
edly does not. 

Kor the reason just stated, | had not intended to examine 
the question presenting the State right claimed, but it has be- 
come so involved in the discussions at the bar and among the 
judges, that silence cannot be consistently observed. The 
assumption is, that a State may enforce a non-intercourse law 
excluding all aliens, and having power to do this, she may do 
any act tending to that end, but short of positive prohibition. 
If the premises be true, the conclusion cannot be questioned. 

The Constitution was a compromise between all the States 
of contlicting rights among them. They conferred on one 
government all national power, which it would be impossible 
to make uniform in a process of legislation by several distinct 
and independent State governments; and in order that the 
equality should be preserved as far as practicable and consistent 
with justice, two branches of the national legislature were cre- 
ated. In one, the States are represented equally, and in the 
other, according to their respective populations. As part of the 
treaty-making power, the States are equal. The action of the 
zeneral government by legislation or by treaty is the action 
of the States and of their inhabitants; these the Senate, the 
House of Representatives, and the President represent. This 
is the federal power. In the exercise of its authority over 
foreign commerce it is supreme. It may adinit or it may re- 
fuse foreign intercourse, partially or entirely. 

The Constitution is a practical instrument, made by practi- 
cal men, and suited to the territory and circumstances on 
which it was intended to operate. 'To comprehend its whole 
scope, the mind must take in the entire country and its local 
governments. There were at the time of its adoption thirteen 
States. There existed a large territory beyond them already 
ceded by Virginia, and other territory was soon expected to be 
ceded by North Carolina and Georgia. New States were in 
contemplation, far off from ports on the ocean, through which 
ports aliens must come to our vacant territories and new States, 
and through these ports foreign commerce must of necessity be 
carried on by our inland population. We had several thousand 
miles of sea-coast ; we adjoined the British possessions on the 
east and north for several thousand miles, and were divided 
from them by lines on land to a great extent ; and on the west 
and south we were bounded for three thousand miles and more 
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by the possessions of Spain. With neither of these govern- 
ments was our intercourse by any means harmonious at. that 
time. 

Provision had to be made for foreign commerce coming 
from Europe and other quarters, by navigation in pursuit of 
profitable merchandise and trade, and also to regulate personal 
intercourse among aliens coming to our shores by navigation in 
pursuit of trade and merchandise, as well as for the comfort and 
protection of visitors and travellers coming in by the ocean. 

Then. again. on our inland borders, along our extensive lines 
of separation from foreign nations, trade was to be regulated ; 
but more especially was personal intercourse to be governed by 
standing and general rules, binding the people of each nation 
on either side of the line. This could only be done by treaty 
of nation with nation. If the individual States had retained 
national power, and each might have treated for itself, any one 
might have broken its treaty and given cause of war, and in- 
volved other States in the war; therefore all power to treat, or 
have foreign intercourse, was surrendered by the States; and 
so were the powers to make war and to naturalize aliens given 
up. These were vested in the general government for the 
benefit of the whole. This became “the nation” known to 
foreign governments, and was solely responsible to them for 
the acts of all the States and their inhabitants. 

The general government has the sole power by treaty to 
regulate that foreign commerce which consists in navigation, 
and in buying and selling. ‘To carry on this commerce, men 
must enter the United States (whose territory is a unit to this 
eud) by the authority of the nation ; and what may be done in 
this respect will abundantly appear by what has been done 
from our first administration under the Constitution to the 
present time, without opposition from State authority, and 
without being questioned, except by a barren and inconsistent 
theory, that admits exclusive power in the general government 
to let in ships and goods, but denies its authority to let in the 
men who navigate the vessels, and those who come to sell the 
goods and purchase our productions in return. 

Our first commercial treaty with Great Britain was that of 
1794, made under the sanction of President Washington’s ad- 
ministration. By the fourteenth article, already referred to, the 
inhabitants of the king of Great Britain, coming from his Majes- 
ty’s territories in Europe, had granted to them liberty, freely 
and securely, and without hindrance or molestation, to come 
with their ships and cargoes to the lands, countries, cities, 
ports, places, and rivers within our territories, to enter the 
same, to resort there, to remain and reside there, without limi- 
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tation of time ; and reciprocal liberty was granted to the people 
and inhabitants of the United States in his Majesty’s European 
territories ; but subject always, as to what respects this article, 
to the laws and statutes of the two countries respectively. 
This stipulation was substantially renewed by the treaty of 
1815, article first. In the British dominions our inhabitants 
were to abide by the general laws of Great Britain, and in our 
territories the subjects and inhabitants of that country were to 
abide by the laws of the United States, and also by the laws 
of any State where they might be. But the treaty does not 
refer to laws of exclusion. The State laws could not drive out 
those admitted by treaty without violating it, and furnishing 
cause of war; nor could State laws interpose any hindrance or 
molestation to the free liberty of coming. We have similar 
treaties with many other nations of the earth, extending over 
much of its surface, and covering populations more than equal 
to one half of its inhabitants. Millions of people may thus 
freely come and reside in our territories without limitation of 
time, and after a residence of five years, by taking the proper 
steps, may be admitted to citizenship under our naturalization 
laws. ‘Thousands of such persons have been admitted, and we 
are constantly admitting them now; and when they become 
citizens they may go into every State without restraint, being 
entitled “to all the privileges and immunities of citizens of the 
several States.” 

And as respects intercourse across our line of separation from 
the British possessions in America, it is agreed, by the third 
article of the treaty of 1794, ‘that it shall at all times be free 
to his Majesty’s subjects and to the citizens of the United 
States, and also to the Indians dwelling on either side of said 
boundary-line, freely to pass and repass, by land or inland navi- 
gation, into the respective territories and countries of the two 
parties on the continent of America, (the country within the 
limits of the Hudson’s Bay Company only excepted.) and to 
navigate all the lakes, rivers, and waters thereof; and freely to 
carry on trade and commerce with each other.” ‘Tolls and rates 
of ferriage are to be the same, on either side of the line, that 
hatives pay on that side. 

Although this treaty was abrogated by the war of 1812, still 
Tunderstand that it was intended to be renewed, so far as it 
regulated intercourse at our inland borders, by the second article 
of the treaty of 1815. 

Thus have stood fact and practice for half a century, in the 
face of the theory, that individual States have the discretionary 
power to exclude aliens, because the power was reserved to the 
States, is exclusively in them, and remains unimpaired by the 
Constitution. 
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It is also insisted that the States may tax all persons and 
property within their respective jurisdictions, except in cases 
where they are affirmatively prohibited. This is a truism not 
open to denial. Certainly the States may tax their own in- 
habitants at discretion, unless they have surrendered the power. 
But constitutional exceptions to the State power are so broad 
as to render the claim valueless in the present instance. The 
States cannot lay export duties, nor duties on imports, nor ton- 
nage duties on vessels. If they tax the master and crew, they 
indirectly lay a duty on the vessel. If the passengers on board 
are taxed, the protected goods — the imports —are reached. 

In short, when the tax in question was demandable by the 
State law, and demanded, the ship rode in the harbour of New 
York, with all persons and property on board, as a unit be- 
longing to foreign commerce. She stood as single as when 
on the open ocean, and was as exempt from the State taxing 
power. 

For the reasons here given, I think the judgment of the State 
court should be reversed, because that part of the State law on 
which it is founded was void. 


GRIER, J. [concur with this opinion of my brother Catron. 


Nore. —TI here take occasion to say, that the State police 
power was more relied on and debated in the cause of Norris v. 
The City of Boston than in this cause. In that case 1 had 
prepared an opinion, and was ready to deliver it when I deliv- 
ered this opinion in open court. But being dissatisfied with its 
composition, and agreeing entirely with my brother Grier on 
all the principles involved in both causes, and especially on the 
State power of exclusion in particular instances, [ asked him to 
write out our joint views in the cause coming up from Massa- 
chusetts. ‘This he has done to my entire satisfaction, and 
therefore I have said nothing here on the reserved powers of 
the States to protect themselves, but refer to that opinion as 
containing my views on the subject, and with which I fully 
concur throughout. 


Mr. Justice McKINLEY. 
Norris v. City or Boston, ann Situ v. Turner. 


I have examined the opinions of Mr. Justice McLean and 
Mr. Justice Catron, and concur in the whole reasoning upon 
the main question, but wish to add, succinctly, my own views 
upon a single provision of the Constitution. . 

The first clause of the ninth section and first article of the 
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Constitution provides, that ‘the migration or importation of 
such persons as any of the States now existing shall think 
proper to admit shall not be prohibited by the Congress prior 
to the year 1808; but a tax or duty may be imposed on such 
importation, not exceeding ten dollars for each person.” 

On the last argument of this cause, no reference was made 
to this clause of the Constitution ; nor have I ever heard a full 
and satisfactory argument on the subject. Yet ona full ex- 
amination of this clause, connected with other provisions of 
the Constitution, it has had a controlling influence on my 
mind in the determination of the case before us. Some of my 
brethren have insisted that the clause here quoted applies ex- 
clusively to the importation of slaves. If the phrase, “ the 
migration or importation of such persons,” was intended by 
the Convention to mean slaves only, why, in the assertion of 
the taxing power, did they, in the same clause, separate migra- 
tion from importation, and use the following language : — “ But 
a tax or duty may be imposed on such importation, not exceed- 
ing ten dollars for each person”? All will admit, that, if the 
word migration were excluded from the clause, it would apply 
to slaves only. An unsuccessful attempt was made in the 
Convention to amend this clause by striking out the word mi- 
gration, and thereby to make it apply to slaves exclusively. 
In the face of this fact, the debates in the Convention, certain 
numbers of the Federalist, together with Mr. Madison’s report 
to the legislature of Virginia in 1799, —eleven years after the 
adoption of the Constitution, — are relied on to prove that the 
words migration and importation are synonymes, within the 
true intent and meaning of this clause. The acknowledged 
accuracy of language and clearness of diction in the Constitu- 
tion would seem to forbid the imputation of so gross an error 
to the distinguished authors of that instrument. 

I have been unable to find any thing in the debates of the 
Convention, in the Federalist, or the report of Mr. Madison, 
inconsistent with the construction here given. Were they, 
however, directly opposed to it, they could not, by any known 
rule of construction, control or modify the plain and unambigu- 
ous language of the clause in question. The conclusion, to my 
mind, is therefore irresistible, that there are two separate and 
distinct classes of persons intended to be provided for by this 
clause. 

Although they are both subjects of commerce, the latter 
class only is the subject of trade and’ importation. The slaves 
are not immigrants, and had no exercise of volition in their 
transportation from Africa to the United States. 

The owner was bound to enter them at the custom-house as 
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any other article of commerce or importation, and to pay the 
duty imposed by law, whilst the persons of the first class, al- 
though subjects of commerce, had the free exercise of volition, 
and could remove at pleasure from one place to another ; and 
when they determined to migrate or remove from any Europe- 
an government to the United States, they voluntarily dissolved 
the bond of allegiance to their sovereign, with the intention to 
contract a temporary or permanent allegiance to the govern- 
ment of the United States, and if transported in an American 
ship, that allegiance commenced the moment they got on 
board. They were subject to, and protected by, the laws of 
the United States, to the end of their voyage. 

Having thus shown that there are two separate and distinct 
classes included in, and provided for by, the clause of the Con- 
stitution referred to, the question arises, how far the persons 
of the first class are protected, by the Constitution and laws of 
the United States, from the operation of the statute of New 
York now under consideration. The power was conferred on 
Congress to prohibit migration and importation of such persons 
into all the new States, from and after the time of their admis- 
sion into the Union, because the exemption from the prohibi- 
tion of Congress was confined exclusively to the States then 
existing, and left the power to operate upon all the new States 
adimitted into the Union prior to 1808. Four new States hav- 
ing been thus admitted within that time, it follows, beyond 
controversy, that the power of Congress over the whole subject 
of migration and importation was complete throughout the 
United States after 1808. 

The power to prohibit the admission of “all such persons” 
includes, necessarily, the power to admit them on such condi- 
tions as Congress may think proper to impose; and therefore, 
as a condition, Congress has the unlimited power of taxing 
them. If this reasoning be correct, the whole power over the 
subject belongs exclusively to Congress, and connects itself in- 
dissolubly with the power to regulate commerce with foreign 
nations. How far, then, are these immigrants protected, wpon 
their arrival in the United States, against the power of State 
statutes? The ship, the cargo, the master, the crew, and the 
passengers are all under the protection of the laws of the 
United States, to the final termination of the voyage ; and the 
passengers have a right to be landed and go on shore, under the 
protection and subject to these laws only, except so far as they 
may be subject to the quarantine laws of the place where they 
are landed ; which laws are not drawn in question in this con- 
troversy. The great question here is, Where does the power 
of the United States over this subject end, and where does the 
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State power begin? This is, perhaps, one of the most per- 
plexing questions ever submitted to the consideration of this 
court. 

A similar question arose in the case of Brown v. The State 
of Maryland, 12 Wheat. 419, in which the court carried out 
the power of Congress to regulate commerce with foreign na- 
tions, upon the subject then under consideration, to the line 
which separates it from the reserved powers of the States, and 
plainly established the power of the States over the same sub- 
ject-matter beyond that line. 

The clause of the Constitution already referred to in this 
case, taken in connection with the provision which confers on 
Congress the power to pass all laws necessary and proper for 
carrying into effect the enumerated and all other powers grant- 
ed by the Constitution, seems necessarily to include the whole 
power over this subject; and the Constitution and laws of the 
United States being the supreme law of the land, State power 
cannot be extended over the same subject. It therefore fol- 
lows, that passengers can never be subject to State laws until 
they become a portion of the population of the State, tempo- 
rarily or permanently; and this view of the subject seems to 
be fully sustained by the case above referred to. Were it even 
admitted that the State of New York had power to pass the 
statute under consideration, in the absence of legislation by 
Congress on this subject, it would avail nothing in this case, 
because the whole ground had been occupied by Congress be- 
fore that act was passed, as has been fully shown by the pre- 
ceding opinion of my brother Catron. The laws referred to in 
that opinion show conclusively that the passengers, their mon- 
eys, their clothing, their baggage, their tools, their implements, 
&c., are permitted to land in the United States without tax, 
duty, or impost. 

I therefore concur in the opinion, that the judgment of the 
court below should be reversed. 

Mr. Justice Catron concurs in the foregoing opinion, and 
adopts it as forming part of his own, so far as Mr. Justice 
McKinley’s individual views are expressed, when taken in con- 
nection with Mr. Justice Catron’s opinion. 


Mr. Justice GRIER. 


Norris v. City or Boston. 


As the law of Massachusetts which is the subject of consid- 
eration in this case differs in some respects from that of New 
York, on which the court have just passed in the case of Smith 
v. Turner, I propose briefly to notice it. In so doing, it is not 
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my purpose to repeat the arguments urged in vindication of 
the judgment of the court in that case, and which equally ap- 
ply to this, but rather to state distinctly what I consider the 
point really presented by this case, and to examine some of the 
propositions assumed, and arguments urged with so much abil- 
ity by the learned counsel of the defendants. 

The plaintiff in this case is an inhabitant of St. John’s, in 
the Province of New Brunswick and kingdom of Great Brit- 
ain. He arrived at the port of Boston in June, 1837, in com- 
mand of a schooner belonging to the port of St. John’s, having 
on board nineteen alien passengers. Prior to landing, he was 
compelled to pay to the city of Boston the sum of two dollars 

each for permission to land said passengers. ‘This sum of 
thirty-eight dollars was paid under protest, and this suit insti- 
tuted to recover it back. 

The demand was made, and the money received from the 
plaintiff, in pursuance of the following act of the legislature of 
Massachusetts, passed on the 20th of April, 1837, and entitled, 
* An act relating to alien passengers.” 

“$1. When any vessel shall arrive at any port or harbour 
within this State, from any port or place without the same, 
with alien passengers on board, the officer or officers whom 
the mayor and aldermen of the city, or the selectmen of the 
town, where it is proposed to land such passengers, are hereby 
authorized and required to appoint, shall go on board such ves- 
sels and examine into the condition of such passengers. 

“$2. If, on such examination, there shall be found among 
said passengers any lunatic, idiot, maimed, aged, or infirm per- 
son, incompetent, in the opinion of the officer so examining. 
to maiitain themselves, or who have been paupers in any other 
country, no such alien passenger shall be permitted to land 
until the master, owner, consignee, or agent of such vessel 
shall have given to such city or town a bond in the sum of 
one thousand dollars, with good and sufficient surety, that no 
such lunatic or indigent passenger shall become a city, town 
or State charge within ten years from the date of said bond. 

‘¢§ 3. No alien passengers, other than those spoken of in the 
preceding section, shall be permitted to land until the master, 
owner, consignee, or agent of such vessel shall pay to the 
regularly appointed boarding officer the sum of two dollars for 
each passenger so landing; and the money so collected shall 
be paid into the treasury of the city or town, to be appropriat- 
ed as the city or town may direct, for the support of foreign 
paupers. 

““§ 4. The officer or officers required in the first section of 
this act to be appointed by the mayor and aldermen, or the select- 
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men, respectively, shall, from time to time, notify the pilots of 
the port of said city or town of the place or places where the said 
examination is to be made, and the said pilots shall be required 
to anchor all such vessels at the place so appointed, and require 
said vessels there to remain till such examination shall be 
made; and any pilot who shall refuse or neglect to perform 
the duty imposed upon him by this section, or who shall, 
through negligence or design, permit any alien passenger to 
land before such examination shall be had, shall forfeit to the 
city or town a sum not less than fifty nor more than two 
thousand dollars. 

“$5. The provisions of this act shall not apply to any 
vessel coming on shore in distress, or to any alien passengers 
taken from any wreck where life is in danger.” 

It must be borne in mind (what has been sometimes forgot- 
ten), that the controversy in this case is not with regard to the 
right claimed by the State of Massachusetts, in the second sec- 
tion of this act, to repel from her shores lunatics, idiots, erimi- 
nals, or paupers. which any foreign country, or even one of her 
sister States, might endeavour to thrust upon her ; nor the right 
of any State, whose domestic security might be endangered by 
the admission of free negroes, to exclude them from her bor- 
ders. ‘This right of the States has its foundation in the sacred 
law of self-defence, which no power granted to Congress can 
restrain or annul. It is admitted by all, that those powers 
which relate to merely municipal legislation, or what may be 
more properly called ¢xfernal police, are not surrendered or re- 
strained ; and that it is as competent and necessary for a State 
to provide precautionary measures against the moral pestilence 
of paupers, vagabonds, and convicts, as it is to guard against 
the physical pestilence which may arise from unsound and in- 
fectious articles imported. ‘The case of New York v. Miln 
asserts this doctrine, and no more. The law under considera- 
tion in that case did not interfere with passengers as such, 
either directly or indirectly, who were not paupers. It put 
forth no claim to tax all persons for leave to land and pass 
through the State to other States, or a right to regulate the 
intercourse of foreign nations with the United States, or to 
control the*policy of the general government with regard to 
inc Be 

3ut w the claim set up in the third section of the act 
under consideration, with which alone we have now to deal ? 

It is not the exaction of a fee or toll from passengers for 
some personal service rendered to them, nor from the master 
of the vessel for some inspection or other service rendered 
either to the vessel or its cargo. It is not a fee or tax for a 
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license to foreigners to become denizens or citizens of the 
Commonwealth of Massachusetts; for they have sought no 
such privilege, and, so far as is yet known, may have been on 
their way to some other place. 

It is not an exercise of the police power with regard to pau- 
pers, idiots, or convicts. The second section effectually guards 
against injury from them. It is only after the passenger has 
been found, on inspection, not to be within the description 
whose crimes or poverty require exclusion, that the master of 
the vessel is taxed for leave to land him. Had this act com- 
menced with the third section, might it not have been truly 
entitled, “An act to raise revenue off vessels engaged in the 
transportation of passengers”? Its true character cannot be 
changed by its collocation, nor can it be termed a police regu- 
lation because it is in the same act which contains police 
regulations. 

In its letter and its spirit it is an exaction from the master, 
owner, or consignee of a vessel engaged in the transportation 
of passengers, “graduated on the freight or passage-money 
earned by the vessel. It is, in fact, a duty on the vessel, not 
measured by her tonnage, it is true, but producing a like result, 
by merely changing the ratio. It is a taxation of the master, 
as representative of the vessel and her cargo. 

It has been argued that this is not a tax on the master or the 
vessel, because in effect it is paid by the passenger having en- 
hanced the price of his passage. Let us test the value of this 
argument by its application to other cases that naturally sug- 
gest themselves. If this act had, in direct terms, compelled 
the master to pay a tax or duty levied or graduated on the 
ratio of the tonnage of his vessel, whose freight was earned by 
the transportation of passengers, it might have been said, with 
equal truth, that the duty was paid by the passenger, and not 
by the vessel. And so, if it had laid an impost on the goods 
of the passenger imported by the vessel, it might have been 
said, with equal reason, it was only a tax on the passenger at 
last, as it comes out of his pocket, and, graduating it by the 
amount of his goods, affects only the modus or ratio by which 
its amount is calculated. In this way, the most stringent 
enactments may be easily evaded. 

It is a just and well-settled doctrine established @ this court, 
that a State cannot do that indirectly which she“¥s_forbidden 
by the Constitution to do directly. If she cannot fy a duty 
or tax from the master or owner of a vessel engaged in com- 
merce graduated on the tonnage or admeasurement of the ves- 
sel, she cannot effect the same purpose by merely changing the 
ratio, and graduating it on the number of masts, or of mariters, 
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the size and power of the steam-engine, or the number of pas- 
sengers which she carries. We have to deal with things, and 
we cannot change them by changing their names. Can a 
State levy a duty on vessels engaged in commerce, and not 
owned by her own citizens, by changing its name from a 
‘duty on tonnage” to a tax on the master, or an impost upon 
imports, by calling it a charge on the owner or supercargo, 
and justify this evasion of a great principle by producing a dic- 
tionary or a dictum to prove that a ship-captain is not a vessel, 
hor a supercargo an import? 

The Constitution of the United States, and the powers con- 
fided by it to the general government, to be exercised for the 
benefit of all the States, ought not to be nullified or evaded by 
astute verbal criticism, without regard to the grand aim and ob- 
ject of the instrument, and the principles on which it is based. 
A constitution must necessarily be an instrument which enu- 
merates, rather than defines, the powers granted by it. While 
we are not advocates for a latitudinous construction, yet ‘“ we 
know of no rule for construing the extent of such powers 
other than is given by the language of the instrument which 
confers them, taken in connection with the purpose for which 
they are conferred.” 

Before proceeding to examine the more prominent and plausi- 
ble arguments which have been urged in support of the power 
now claimed by the State of Massachusetts, it may be proper 
to notice some assumptions of fact which have been used for 
the purpose of showing the necessity of such a power, from the 
hardships which it is supposed would otherwise be inflicted on 
those States which claim the right to exercise it. 

It was assumed as a fact, that all the foreigners who arrived 
at the ports of Boston and New York, and afterwards became 
paupers, remained in those cities, and there became a_ public 
charge ; and that, therefore, this tax was for their own benefit, 
or that of their class. But is this the fact?) Of the many ten 
thousands who yearly arrive at those ports, how small a pro- 
portion select their residence there! Hundreds are almost daily 
transferred from the vessels in which they arrive to the railroad- 
car and steamboat, and proceed immediately on their journey 
to the Western States. Are Boston, New York, and New Or- 
leans, through which they are compelled to pass, the only cities 
of the Union which have to bear the burden of supporting such 
immigrants as afterwards become chargeable as paupers? It 
may well be questioned whether their proportion of this bur- 
den exceeds the ratio of their great wealth and population. 
But it appears by the second section of the act now before us, 
that all persons whose poverty, age, or infirmities render them 
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incompetent to maintain themselves are not permitted to land 
until a bond has been given, in the sum of one thousand dollars, 
with suflicient security, that they will not become a city, town, 
or State charge within ten years. By the stringency of these 
honds, the poor, the aged, and the infirm are compelled to con- 
tinue their journey and migrate to other States; and yet, after 
having thus driven off all persons of this class, and obtained 
an indemnity against loss by them if they remain, it is com- 
plained of as a hardship, that the State should not be allowed 
to tax those who, on examination, are found not to be within 
this description, — who are not paupers, nor likely to become 
such; and that this exaction shonld be demanded, not for a 
license to remain and become domiciled in the State, but for 
leave to pass through it. But admitting the hardship of not 
permitting these States to raise revenue by taxing the citizens 
of other States, or immigrants seeking to become such, the 
auswer still remains, that the question before the court is not 
one of fecling or discretion, but of power. 

The arguments in support of this power in a State to tax 
vessels employed in the transportation of passelgers assume, — 
Ist. That it is a tax upon passengers or persons, and not upon 
vessels. 2d. That the States are sovereign, and that ‘the 
sovereign may forbid the entry of his territory either to for- 
eigners in general or in particular cases, or for certain purposes, 
according as he may think it advantageous to the State ; and 
since the lord of the territory may, whenever he thinks proper, 
forbid its being entered, he has power to annex what conditions 
he pleases to the permission to enter’: that the State of Mas- 

sachusetts, having this power to exclude altogether, may there- 
fore impose as a condition for a license to pass through her ter- 
ritory any amount of tax she may see fit: and this is but the 
exercise of the police power reserved to the States, and which 
eannot be controlled by the government of the Union. 3d. 
That it is but an exercise of the municipal power which every 
State has, to tax persons and things within her jurisdiction, and 
with which other States have no concern. 

Let us assume, for the sake of argument, that this is not a 
duty on the vessel, nor an interference with commercial regu- 
lations made by Congress, but a tax on persons transported in 
the vessel, and carry out the propositions based on this hypoth- 
esis to their legitimate results. 

It must be admitted that it is not an exercise of the usual 
power to tax persons resident within a State, and their prop- 
erty ; but is a tax on passengers qua passengers. It is a condi- 
ition annexed to a license to them to pass through the State, on 
their journey to other States. It is founded on a claim by a 
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State of the power to exclude all persons from entering her 
ports or passing through her territory. 

It is true, that, if a State has such an absolute and uncon- | 
trolled right to exclude, the inference that she may prescribe H 
the conditions of entrance, in the shape of a license or a tax, 
must necessarily follow. The conclusion cannot be evaded if 
the premises be proved. A rizht to exclude is a power to tax; 
aud the converse of the proposition is also true, that a power to 
tax is a power to exclude; and it follows, as a necessary result, 
from this doctrine, that those States in which are situated the 
great ports or gates of commerce have a right to exclude, if 
they see fit, all immigrants from access to the interior States, 
and to prescribe the conditions on which they shall be allowed 
to proceed on their journey, whether it be the payment of two 
or of two hundred dollars. Twelve States of this Union are 
without a seaport. The United States have, within and be- 
yond the limits of these States, many millions of acres of va- 
cant lands. It is the cherished policy of the general govern- 
ment to encourage and invite Christian foreigners of our own 
race to seek an asylum within our borders, and to convert these 
waste lands into productive farms, and thus add to the wealth, 
population, and power of the nation. Is it possible that the 
framers of our Constitution have committed such an oversight, 
as to leave it to the discretion of some two or three States to 
thwart the policy of the Union, and dictate the terms upon 
which foreigners shall be permitted to gain access to the other 
States? Moreover, if persons migrating to the Western States 
may be compelled to contribute to the revenue of Massachu- 
setts, or New York, or Louisiana, whether for the support of 
paupers or peuitentiaries, they may with equi tL justice be sub- 
jected to the same exactions in every other city or State through 
which they are compelled to pass; and thus the unfortunate 
immigrant, before he arrives at his destined home, be made a 
pauper by oppressive duties on his transit. Besides, if a State 
may exercise this right of taxation or exclusion on a foreigner, 
on the pretext that he may become a pauper, the same doc- 
trine will apply to citizens of other States of this Union ; 
and thus the citizens of the interior States, who have no 
ports on the ocean, may be made tributary to those who hold 
the gates of exit and entrance to commerce. If the bays 
and harbours in the United States are so exclusively the 
property of the States within whose boundaries they lie, that, 
the moment a ship comes within them, she and all her pas- 
sengers become the subjects of unlimited taxation before they 
can be permitted to touch the shore, the assertion, that this 
is a question with which the citizens of other States have no 
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concern, may well be doubted. If these States still retain 
all the rights of sovereignty, as this argument assumes, one of 
the chief objects for which this Union was formed has totally 
failed, and ‘“ we may agai witness the scene of conflicting com- 
mercial regulations and exactions which were once so destrue- 
tive to the harmony of the States, and fatal to their commercial 
interests abroad.” 

To guard against the recurrence of these evils, the Constitu- 
tion has conferred on Congress the power to regulate commerce 
with foreign nations, and among the States. That, as regards 
our intercourse with other nations and with one another, we 
might be one people, —not a mere confederacy of sovereign 
States for the purposes of defence or aggression. 

Commerce, as defined by this court, means something more 
than traflic,— it is intercourse ; and the power committed to 
Congress to regulate commerce is exercised by prescribing rules 
for carrying ou that intercourse. ‘ But in regulating commerce 
with foreign nations, the power of Congress does not stop at 
the jurisdictional lines of the several States. It would be a 
very useless power if it could not pass those lines. The com- 
merce of the United States with foreign nations is that of the 
whole United States. Every district has a right to participate 
init. The deep streams which penetrate our country in every 
direetion pass through the interior of almost every State in the 
Union, and furnish the means for exercising this right. If 
Congress has the power to regulate it, that power must be ex- 
ercised wherever the subject exists. If it exists within the 
States, WY a foreign voyage may commence or terminate at a 
port within a State, then the power of Congress may be exer- 
cised within a State.” (Gibbons v. Ogden, 9 Wheat. 195. ) 

The question, whether this power is exclusive, is one on 
whiclrthe majority of this court have intimated different opin- 
ions at different times; but it is one of little practical impor- 
tance in the present case, for this power has not lain dormant, 
like those for enacting a uniform bankrupt law, and for organ- 
izing the militia. The United States have made treaties, and 
have regulated our intercourse with foreign nations by prescrib- 
ing its conditions. No single State has, therefore, a right to 
‘change them. To what purpose commit to Congress the power 
of regulating our intercourse with foreign nations and among 
the States, if these regulations may be changed at the discre- 
tion of each State? And to what weight is that argument en- 
titled which assumes, that, because it is the policy of Congress 
to leave this intercourse free, therefore it has not been regu- 
lated, and each State may put as many restrictions upon it as 
she pleases? 
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The argument of those who challenge the right to exercise 
this power for the States of Massachusetts and New York, on 
the ground that it is a necessary appurtenant to the police 
power, seems fallacious, also, in this respect. It assumes, that, 
because a State, in the exercise of her acknowledged right, 
may exclude paupers, lunatics, &c., therefore she may exclude 
all persons, whether they come within this category or not. 
But she may exclude putrid and pestilential goods from being 
landed on her shores ; yet it does not follow that she may pre- 
scribe what sound goods may be landed, or prohibit their im- 
portation altogether. The powers used for self-defence and 
protection against harm cannot be perverted into weapons of 
offence and aggression upon the rights of others. A State is 
left free to impose such taxes as she pleases upon those who 
have elected to become residents or citizens; but it is not ne- 
cessary to her safety or welfare that she should exact a transit 
duty on persons or property for permission to pass to other 
States. 

It has been argued, also, that, as the jurisdiction of the State 
extends over the bays and harbours within her boundaries for 
the purpose of punishing crimes committed thereon, there- 
fore her jurisdiction is absolute for every purpose to the same 
extent; and that, as she may tax persons resident on land and 
their ships engaged in commerce, she has an equal right to tax 
the persous or property of foreigners or citizens of other States, 
the moment their vessels arrive within her jurisdictional limits. 
But this argument is obnoxious to the imputation of proving 
too much, and therefore not to be relied on as proving any 
thing. For if a State has an absolute right to tax vessels and 
persons coming from foreign ports, or those of other States, 
before they reach the shore, and as a condition for license to 
land in her ports, she may tax to any amount, and neither Con- 
gress nor this court can restrain her in the exereise of that 
right: it follows, also, as a necessary consequence, that she may 
exclude all vessels but her own from entering her ports, and 
may grant monopolies of the navigation of her bays and rivers. 
This the State of New York at one time attempted, but was 
restrained by the decision of this court in the case of Gibbons 
ve. Ogden. 

In conclusion, we are of opinion, — 

Ist. That the object of the constitutional prohibition to the 
States to lay duties on tonnage and imposts on imports was to 
protect both vessel and cargo from State taxation while im 
fransitu; and this prohibition cannot be evaded, and the same 
result effected, by calling it a tax on the master or passengers. 
2d. That the power exercised in these cases to prohibit the 
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immigration of foreigners to other States, except on prescribed 
conditions, and to tax the commerce or intercourse between 
the citizens of these States, is not a police power, nor necessary 
for the preservation of the health, the morals, or the domestic 
peace of the States who claim to exercise it. 

3d. That the power to tax this intercourse necessarily chal- 
lenges the right to exclude it altogether, and thus to thwart the 
policy of the other States and the Union. 

Ath. That Congress has regulated commerce and intercourse 
with foreign nations and between the several States, by willing 
that it shall be free, and it is therefore not left to the discretion 
of each State in the Union either to refuse a right of passage 
to persons or property through her territory, or to exact a duty 
for permission to exercise it. 


CATRON, J. I concur with the foregoing opinion of Mr. 
Justice Grier. 


Mr. Chief Justice TANEY, dissenting. 
Norris v. Crry or Boston, anp Situ v. TuRNER. 


I do not concur in the judgment of the court in these two 
cases, and proceed to state the grounds on which I dissent. 

The constitutionality of the laws of Massachusetts and New 
York in some respects depends upon the same _ principles. 
There are, however, different questions in the two cases, and I 
shall make myself better understood by examining separately 
one of the cases, and then pointing out how far the same rea- 
soning applies to the other, and in what respect there is a dif- 
ference between them ; and, first, as to the case from Massa- 
chusetts. 

This law meets the vessel after she has arrived in the har- 
bour, and within the territorial limits of the State, but before 
the passengers have landed, and while they are still afloat on 
navigable water. It requires the State officer to go on board 
and examine into the condition of the passengers, and provides 
that, if any lunatic, idiot, maimed, aged, or infirm person, incom- 
petent, in the opinion of the examining officer, to maintain 
themselves, or who have been paupers in any other country, 
shall be found on board, such alien passenger shall not be per- 
mitted to land until the master, owner, consignee, or agent of 
the vessel shall give bond, with sufficient security, that no such 
lunatic or indigent person shall become a city, town, or State 
charge within ten years from the date of the bond. These 
provisions are contained in the first two sections. It is the 
third section that has given rise to this controversy, and which 
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enacts that no alien passengers other than those before spoken 
of shall be permitted to land until the master, owner, con- 
signee, or agent of the vessel shall pay to the boarding officer 
the sum of two dollars for each passenger so landing ; the 
money thus collected to be appropriated to the support of for- 
eign paupers. 

This law is a part of the pauper laws of the State, and the 
provision in question is intended to create a fund for the sup- 
port of alien paupers, and to prevent its own citizens from be- 
ing burdened with their support. 

[do not deem it material at this time to inquire whether the 
sum demanded is a tax or not. Of that question [ shall speak 
hereatter. ‘The character of the transaction and the meaning 
of the law cannot be misunderstood. If the alien chooses to re- 
main on board, and to depart with the ship, or in any other ves- 
sel, the captain is not required to pay the money. Its payment 
is the condition upon which the State permits the alien passen- 
ser to come on shore and mingle with its citizens, and to re- 
side among them. He obtains this privilege from the State by 
the payment of the money. It is demanded of the captain, and 
not from every separate passenger, for the convenience of col- 
lection. But the burden evidently falls on the passenger; and 
he in fact pays it, either in the enhanced price of his passage, 
or directly to the captain, before he is allowed to embark for 
the voyage. The nature of the transaction and the ordinary 
course of business show that this must be the case; and the 
present claim, therefore, comes before the court without any 
equitable considerations to recommend it, and does not call 
upon us to restore money to a party from whom it has been 
wrongfully exacted. If the plaintiff recovers, he will most 
probably obtain from the State the money which he has 
doubtless already received from the passenger, for the pur- 
pose of being paid to the State; and which, if the State is not 
entitled to it, ought to be refunded to the passenger. The writ 
of error, however, brings up nothing for revision here but the 
constitutionality of the law under which this money was de- 
manded and paid, and that question I proceed to examine. 

And the first inquiry is, whether, under the Constitution of 
the United States, the federal government has the power to 
compel the several States to receive, and suffer to remain in as- 
sociation with its citizens, every person or class of persons whom 
it may be the policy or pleasure of the United States to admit. 
In my judgment, this question lies at the foundation of the 
controversy in this case. I do not mean to say that the general 
government have, by treaty or act of Congress, required the 
State of Massachusetts to permit the aliens in question to land. 
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I think there is no treaty or act of Congress which can justly 
be so construed. But it is not necessary to examine that ques- 
tion until we have first inquired whether Congress can lawfully 
exercise such a power, and whether the States are bound to 
submit to it. For if the people of the several States of this 
Union reserved to themselves the power of expelling from their 
borders any person, or class of persons, whom it might deem 
dangerous to its peace, or likely to produce a physical or moral 
evil among its citizens, then any treaty or law of Congress in- 
vading this right, and authorizing the introduction of any per- 
son or description of persons against the consent of the State, 
would be an usurpation of power which this court could nei- 
ther recognize nor enforce. 

I had supposed this question not now open to dispute. It 
was distinctly decided in Holmes v. Jennison, 14 Pet. 540; in 
Groves v. Slaughter, 15 Pet. 449; and in Prigg v. The Com- 
monwealth of Pennsylvania, 16 Pet. 539. 

If these cases are to stand, the right of the State is undoubt- 
ed. And it is equally clear, that, if it may remove from among 
its citizens any person or description of persons whom it re- 
gards as injurious to their welfare, it follows that it may meet 
them at the threshold and prevent them from entering. For it 
will hardly be said that the United States may permit them to 
enter, and compel the State to receive them, and that the State 
may immediately afterwards expel them. There could be no 
reason of policy or humanity for compelling the States, by the 
power of Congress, to imbibe the poison, and then leaving them 
to find a remedy for it by their own exertions and at their own 
expense. Certainly no such distinction can be found in the 
Constitution, and such a division of power would be an incon- 
sistency, not to say an absurdity, for which I presume no one 
will contend. If the State has the power to determine wheth- 
er the persons objected to shall remain in the State in associa- 
tion with its citizens, it must, as an incident inseparably con- 
nected with it, have the right also to determine who shall 
enter. Indeed, in the case of Groves v. Slaughter, the Missis- 
sippi constitution prohibited the entry of the objectionable per- 
sons, and the opinions of the court throughout treat the exer- 
cise of this power as being the same with that of expelling 
them after they have entered. 

Neither can this be a concurrent power, and whether it be- 
longs to the general or to the State government, the sovereignty 
which possesses the right must in its exercise be altogether in- 
dependent of the other. If the United States have the power, 
then any legislation by the State in conflict with a treaty or 
act of Congress would be void. And if the States possess it, 
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then any act on the subject by the general government, in con- 
flict with the State law, would also be void, and this court 
bound to disregard it. It must be paramount and absolute in 
the sovereignty which possesses it. A concurrent and equal 
power in the United States and the States as to who should 
and who should not be permitted to reside in a State, would 
be a direct conflict of powers repugnant to each other, continu- 
ally thwarting and defeating its exercise by either, and could 
result in nothing but disorder and confusion. 

Again: if the State has the right to exclude from its borders 
any person or persons whom it may regard as dangerous to the 
safety of its citizens, it must necessarily have the right to de- 
cide when and towards whom this power is to be exercised. 
It is in its nature a discretionary power, to be exercised accord- 
ing to the judgment of the party which possesses it. And it 
must, therefore, rest with the State to determine whether any 
particular class or description of persons are likely to produce 
discontents or iusurrection in its territory, or to taint the morals 
of its citizens, or to bring among them contagious diseases, or 
the evils and burdens of a numerous pauper population. For 
if the general government can in any respect, or by any form 
of legislation, control or restrain a State in the exercise of this 
power, or decide whether it has been exercised with proper 
discretion, and towards proper persons, and on proper occasions, 
then the real and substantial power would be in Congress, and 
not in the States. Iu the cases decided in this court, and here- 
in before referred to, the power of determining who is or is 
not dangerous to the interests and well-being of the people of 
the State has been uniformly admitted to reside in the State. 

I think it, therefore, to be very clear, both upon principle and 
the authority of adjudged cases, that the several States have a 
right to remove from among their people, and to prevent from 
entering the State, any person, or class or description of persons, 
whom it may deem dangerous or injurious to the interests and 
welfare of its citizens; and that the State has the exclusive 
right to determine, in its sound discretion, whether the danger 
does or does not exist, free from the control of the general gov- 
ernment. 

This brings me to speak more particularly of the Massachu- 
setts law, now under consideration. It seems that Massachu- 
setts deems the introduction of aliens into the State from 
foreign countries likely to produce in the State a numerous 
pauper population, heavily and injuriously burdensome to its 
citizens. It would be easy to show, from the public history of 
the times, that the apprehensions of the State are well founded ; 
that a fearful amount of disease and pauperism is daily brought 
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to our shores in emigrant ships, and that measures of precau- 
tion and self-defence have become absolutely necessary on the 
Atlantic border. But whether this law was necessary or not 
is not a question for this court; and I forbear, therefore, to dis- 
cuss its justice and necessity. ‘This court has no power to 
inquire whether a State has acted wisely or justly in the exer- 
cise of its reserved powers. Massachusetts had the sole and 
exclusive right to judge for herself whether any evil was to be 
apprehended from the introduction of alien passengers from 
foreign countries. And in the exercise of her discretion, she 
had a right to exclude them if she thought proper to do so. 
Of course I do not speak of public functionaries or ageuts, or 
officers of foreign governments. Undoubtedly no State has a 
right to interfere with the free ingress of persons of that de- 
scription. But there does not appear to have been any such 
among the aliens who are the subjects of this suit, and no 
question, therefore, can arise on that score. 

Massachusetts, then, having the right to refuse permission to 
alien passengers from foreign countries to land upon her terri- 
tory, and the right to reject them as a class or description of 
persons who may prove injurious to her interests, was she 
bound to admit or reject them without reserve? Was she 
bound either to repel them altogether, or to admit them abso- 
lutely and unconditionally > And might she not admit them 
upon such securities and conditions as she supposed would pro- 
tect the interest of her own citizens, while it enabled the State 
to extend the offices ef humanity and kindness to the sick and 
helpless stranger: There is certainly no provision in the Con- 
stitution which restrains the power of the State in this respect. 
And if she may reject altogether, it follows that she may admit 
upon such terms and conditions as she thinks proper, and it 
cannot be material whether the security required be a bond to 
indemnify or the payment of a certain sum of money. 

In a case where a party has a discretionary power to forbid 
or permit an act to be done, as he shall think best for his own 
interests, he is never bound absolutely and unconditionally 
to forbid or permit it. He may always permit it upon such 
terms and conditions as he supposes will make the act compati- 
ble with his own interests. I know no exception to the rule. 
An individual may forbid another from digging a ditch through 
his land to draw off water from the property of the party who 
desires the permission. Yet he may allow him to do it upon 
such conditions and terms as, in his judgment, are suflicient to 
protect his own property from overflow ; and for this purpose 
he may either take a bond and security, or he may accept a 
sum of money in lieu of it, and take upon himself the obliga- 














JANUARY TERM, 1849. 469 





Passenger Cases. —Mr. Chief Justice Taney’s Opinion. 


tion of guarding against the danger. The same rule must 
apply to governments who are charged with the duty of pro- 
tectinug their citizens. Massachusetts has legislated upon this 
principle. She requires bond and security from one class of 
aliens, and from another, whom she deems less likely to become 
chargeable, she accepts a sum of money, and takes upon her- 
self the obligation of providing a remedy for the apprehended 
evil. 

I do not understand that the lawfulness of the provision for 
taking bond, where the emigrants are actual paupers and un- 
able to gain a livelihood, has been controverted. That ques- 
tion, it is true, is not before us in this case; but the right of 
the State to protect itself against the burden of supporting 
those who come to us from European almshouses seems to be 
conceded in the argument. Yet there is no provision in the 
Constitution of the United States which makes any distinction 
between different deseriptions of aliens, or which reserves the 
power to the State as to one class and denies it over the other. 
And if no such distinetion is to be found im the Constitution, 
this court cannot engraft one upon it. ‘The power of the State 
as to these two classes of aliens must be regarded here as stand- 
ing upon the same principles. [t is in its nature and essence a 
discretionary power, and if it resides in the State as to the poor 
and the diseased, it must also reside im it as to all. 

In both cases the power depends upon the same principles 
and the same construction of the Constitution of the Unitec 
States: it results from the discretionary power which resides 
ina State to determine from what person or deseription of per- 
sons the danger of pauperism is to be apprehended. and to pro- 
vide the necessary safeguards against it. Most evidently this 
court cannot supervise the exercise of such a power by the 
State, nor control or regulate it, nor determine whether the oc- 
easion called for it, nor whether the funds raised have been prop- 
erly administered. This would be substituting the discretion 
of the court for the discretionary power reserved to the State. 

Moreover, if this court should undertake to exercise this 
supervisory power, it would take upon itself a duty which it is 
utterly incapable of discharging. For how could this court 
ascertain whether the persons classed by the boarding oflicer 
of the State as paupers belonged to that denomination or not ? 
How could it ascertain what had been the pursuits, habits, and 
mode of life of every emigrant, and how far he was liable to 
lose his health, and become, with a helpless family, a charge 
upon the citizens of the State? How could it determine who 
was sick and who was well? who was rich and who was poor? 
who was likely to become chargeable and who not? Yet all 
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this must be done, and must be decided too upon legal evi- 
dence, admissible in a court of justice, if it 1s determined that 
the State may provide against the admission of one description 
of aliens, but not against another: that it may take securities 
against paupers and persons diseased, but not against those who 
are in health or have the means of support; and that this court 
have the power to supervise the conduct of the State authori- 
ties, and to regulate it and determine whether it has been prop- 
erly exercised or not. 

[I can, therefore, see no ground for the exercise of this power 
by the government of the United States or any of its tribunals. 
In my opinion, the clear, established, and safe rule is, that it is 
reserved to the several States, to be exercised by them accord- 
ing to their own sound diseretion, and according to their own 
views of what their interest and safety require. [It is a power 
of self-preservation, and was never intended to be surrendered. 

But it is argued in support of the claim of the plaintiff, that 
the conveyance of passengers from foreign countries is a branch 
of commerce, and that the provisions of the Massachusetts law, 
which meet the ship on navigable water and detain her until 
the bond is given and the money paid, are a regulation of com- 
merce ; and that the grant to Congress of the power to regulate 
commerce is of itself a prohibition to the States to make any 
regulation upon the subject. The construction of this article 
of the Constitution was fully discussed in the opinions deliv- 
ered in the License Cases, reported in 5 Howard. Ido not pro- 
pose to repeat here what [ then said, or what was said by other 
members of the court with whom [ agreed. It will appear by 
the report of the case, that five of the justices of this court, 
being a majority of the whole bench, held that the grant of the 
power to Congress was not a prohibition to the States to make 
such regulations as they deemed necessary, in their own ports 
and harbours, for the convenience of trade or the security of 
health ; and that such regulations were valid, unless they came 
in conflict with an act of Congress. After such opinions, judi- 
cially delivered, [ had supposed that questien to be settled, so 
far as any question upon the construction of the Constitution 
ought to be regarded as closed by the decision of this court. I 
do not, however, object to the revision of it, and am quite 
willing that it be regarded hereafter as the law of this court, 
that its opinion upon the construction of the Constitution is 
always open to discussion when it is supposed to have been 
founded in error, and that its judicial authority should here- 
after depend altogether on the force of the reasoning by which 
it is supported. Referring to my opinion on that occasion, and 
the reasoning by which it is maintained, as showing what I 























JANUARY TERM, 1849. 471 








Passenger Cases. —Mr. Chief Justice Taney’s Opinion. 





still think upon the subject, I desire now to add to it a refer- 
ence to the thirty-second number of the Federalist, which 
shows that the construction given to this clause of the Consti- 
tution by a majority of the justices of this court is the same 
that was given to it at the time of its adoption by the emiment 
men of the day who were concerned in framing it, and active 
in supporting it. For in that number it is explicitly aflirmed, 
that, ‘‘ notwithstanding the atlirmative grants of general author- 
ities, there has been the most poiuted care in those cases where 
it was deemed improper that the like authorities should reside 
in the States, to insert negative clauses prohibiting the exercise 
of them by the States.” The grant of a general authority to 
regulate commerce is not, therefore, a prohibition to the States 
to make any regulations concerning it within their own territo- 
rial limits, not m contlict with the regulations of Cougress. 

But I pass from this objection, which was suiliciently dis- 
cussed in the License Cases, and come to the next objection 
founded on the same clause. It is this: that the law in ques- 
tion is a regulation of commerce, and is im contlict with the 
regulations of Congress and with treaties, and must yield to 
the paramount authority over this subject granted to the United 
States. 

It is a sufficient answer to this argument to say, that no 
treaty or act of Congress has been produced which gives, or at- 
tempts to give, to all aliens the right to land ina State. The 
act of March 2, 1799, ch. 23, § 46, has been referred to, and 
much pressed in the argument. But this law obviously does 
nothing more than exempt certain articles belonging to a pas- 
senger from the duties which the United States had a right to 
exact, if they thought proper. Undoubtedly the law presup- 
poses that the passenger will be permitted to land. But it does 
not attempt to confer on him the right. Indeed, the construc- 
tion contended for would be a startling one to the States, if 
Congress has the power now claimed for it. For neither this 
nor any other law of Congress prescribes the character or con- 
dition of the persons who may be taken on board in a foreign 
port to be brought to the United States. It makes no regula- 
tions upon the subject, and leaves the selection altogether to 
the discretion and pleasure of the ship-owner or ship-master. 
The ship-owner, as well as the ship-master, is in many cases a 
foreigner, acting sometimes, perhaps, under the influence of 
foreign governments or foreign cities, and having no common 
interest or sympathy with the people of the United States; and 
he may be far more disposed to bring away the worst and 
most dangerous portion of the population rather than the moral 
and industrious citizen. And as the act of 1799 speaks of pas- 
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sengers generally, and makes no distinction as to their character 
or health, if the argument of the counsel for the plaintit! can 
be maintained, and this law gives every passenger which the 
ship-owner has selected and brought with him the right to land, 
then this act of Congress has not only taken away from the 
States the right to determine who is and who is not fit to be 
received among them, but has delegated this high and delicate 
power to foreign ship-masters and foreign ship-owners. And 
if they have taken on board tenants of their almshouses or 
workhouses, or felons from their jails, if Congress has the pow- 
er contended for, and this aet of Congress will bear the con- 
struction given to it, and gives to every passenger the right to 
land, then this mass of panperism and viee may be poured out 
upon the shores of a State in opposition to its laws, and the 
State authorities are net permitted to resist or prevent it. 

It is impossible, upon any sound principle of construction, so 
to interpret this law of Congress. — Its language will not justify 
it, nor can such be supposed to have been the policy of the 
United States, er such its disposition towards the States. The 
general government merely intended to exercise its powers in 
exempting the articles mentioned from duties, leaving it to the 
States to determine whether it was compatible with their in- 
terest and safety to permit the person to land. And this power 
the States have always exercised before and since the passage 
of this act of Congress. 

The same answer may be given to the argument on treaty 
stipulations. The treaty of 1794, article 4, referred to and. re- 
lied on is no longer in force. But the same prevision is. how- 
ever, substantially contained in the first article of the conven- 
tion with Great Britain of July 3, 1815, with this exception, 
that it puts British subjects in this respect on the same footing 
with other foreigners. But the permission there mutually giv- 
en, to reside and hire houses and warehouses, and to trade and 
traffic, is in express terms made subject to the laws of the two 
countries respectively. Now, the privileges here given within 
the several States are all regulated by State laws, and the ref- 
erence to the laws of this country necessarily applies to them, 
and subjects the foreigner to their decision and eontrol.  In- 
deed, the treaty may be said to disavow the construction now 
attempted to be given to it. Nor do [ see how any argument 
against the validity of the State law can be drawn from the 
act of Congress of 1819. On the contrary, this act seems ac- 
curately to mark the line of division between the powers of the 
general and State governments over this subject ; and the pow- 
ers of the former have been exercised in the passage of this law 
without encroaching on the rights of the latter. It regulates 
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the number of passengers which may be taken on board, and 
brought to this country from foreign ports, in proportion to the 
tonnage of the vessel, and directs that, at the time of making 
his entry at the custom-house, the captain shall deliver to the 
collector a list of the passengers taken on board at any foreign 
port or place, stating their age, sex, and occupation, and wheth- 
er they intend to become inhabitants of this country, and how 
many have died on the voyage; and this list is to be returned 
quarterly to the State Department, to be laid before Congress. 
But the law makes no provision for their landing, nor does it 
require any inspection as to their health or condition. ‘These 
matters are evidently intended to be left to the State govern- 
ment, When the voyage has euded, by the proper custom-house 
entry. For it cannot be supposed that, if the legislature of the 
United States intended by this law to give the passengers a 
right to land, it would have been so regardless of the lives, and 
health, and interests of our own citizens as to make no inquiry 
and no examination upon a subject which so nearly concerned 
them. But it directs no inquiries, evidently because the power 
was believed to belong to the States. And as the landing of 
the passengers depended on the State laws, the inquiries as to 
their health aud condition properly belonged to the State au- 
thorities. ‘The act of 1519 may fairly be taken as denoting 
the true line of division between the two sovereignties, as 
established by the Constitution of the United States and recog- 
nized by Congress. 





[ forbear to speak of other laws and treaties referred to. 
They are of the same import, and are susceptible of the same 
answer. ‘There is no conflict, therefore, between the law of 
Massachusetts and any treaty or law of the United States. 

Undoubtedly, vessels engaged in the transportation of passen- 
gers from foreign countries may be regulated by Congress, and 
are a part of the commerce of the country. Congress may 
prescribe how the vessel shall be manned and navigated and 
equipped, and how many passengers she may bring, and what 
provision shall be made for them, and what tonnage she shall 
pay. But the law of Massachusetts now in question does not 
in any respect attempt to regulate this trade or impose burdens 
upon it. Ido not speak of the duty enjoined upon the pilot, 
because that provision is not now before us, although I see no 
objection to it. But this law imposes no tonnage duty on the 
ship, or any tax upon the captain or passengers for entering its 
waters. It merely refuses permission to the passengers to land 
until the security demanded by the State for the protection of 
its own people from the evils of pauperism has been given. If, 
however, the treaty or act of Congress above referred to had 

AQ * 








4 SUPREME COURT. 








Passenger Cases.—Mr. Chief Justice Taney’s Opinion. 


attempted to compel the State to reecive them without any 
security, the question would not be on any conflicting regula- 
tions of commerce, but upon one far more important to the 
States, that is, the power of deciding who should or should not 
be permitted to reside among its citizens. Upon that subject I 
have already stated my opinion. cannot believe that it was 
ever intended to vest in Congress, by the general words in rela- 
tion to the regulation of commerce, this overwhelming power 
over the States. For if the treaty stipulation before referred 
to can receive the construction given to it in the argument, and 
has that commanding power claimed for it over the States, 
then the emancipated slaves of the West Indies have at this 
hour the absolute right to reside, hire houses, and traflie and 
trade throughout the Southern States, in spite of any State law 
to the contrary ; mevitably producing the most serious discon- 
tent, and ultimately leading to the most painful consequences. 
It will hardly be said, that such a power was granted to the 
general government in the confidence that it would not be 
abused. The statesmen of that day were too wise and too 
well read in the lessons of history and of their own times to 
confer uunecessary authority under any such delusion. And I 
cannot imagine any power more unnecessary to the general 
government, and at the same time more dangerous and full of 
peril to the States. 

But there is another clause in the Constitution which it is 
said confers the exclusive power over this subject upon the 
general government. ‘The ninth section of the first article de- 
clares that the migration or importation of such persons as any 
of the States then existing should think proper to admit should 
not be prohibited by the Congress prior to the year 1808, but 
that a tax or duty might be imposed on such importation, not 
exceeding ten dollars for each importation. The word migra- 
tion is supposed to apply to alien freemen voluntarily migrating 
to this country, and this clause to place their admission or mi- 
gration entirely in the power of Congress. 

At the time of the adoption of the Constitution, this clause 
was understood by its friends to apply altogether to slaves. 
The Madison Papers will show that it was introduced and 
adopted solely to prevent Congress, before the time specified, 
from prohibiting the introduction of slaves from Africa into 
such States as should think proper to admit them. It was dis- 
cussed on that ground in the debates upon it in the Conven- 
tion; and the same construction is given to it in the forty- 
second number of the Federalist, which was written by Mr. 
Madison, and certainly nobody could have understood the ob- 
ject and intention of this clause better than he did. 
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It appears from this number of the Federalist, that those who 
in that day were opposed to the Constitution, and endeavouring 
to prevent its adoption, represented the word ‘“ migration” as 
embracing freemen who might desire to migrate from Europe 
to this country, and objected to the clause because it put it in 
the power of Congress to prevent it. But the objection made 
on that ground is dismissed in a few words, as being so evi- 
dently founded on misconstruction as to be unworthy of serious 
reply ; and it is proper to remark that the objection then made 
was, that it was calculated to prevent voluntary and beneficial 
migration from Europe, which all the States desired to en- 
courage. Now the argument is, that it was inserted to secure 
it, and to prevent it from being interrupted by the States. If 
the word can be applied to voluntary immigrants, the construc- 
tion put upon it by those who opposed the Constitution is cer- 
tainly the just one; for it is difficult to imagine why a power 
should be so explicitly and earetully conferred on Congress to 
prohibit immigration, unless the majority of the States desired 
to put an end to it, and to prevent any particular State from 
contravening this policy. But it is admitted on all hands, that 
it was then the policy of all the States to encourage immigra- 
tion, as it was also the policy of the far greater number of them 
to discourage the African slave-trade. And with these opposite 
views upon these two subjects, the framers of the Constitution 
would never have bound them both together in the same clause, 
nor spoken of them as kindred subjects which ought to be 
treated alike, and which it would be the probable policy of 
Congress to prohibit at the same time. No State could fear 
any evil from the discouragement of immigration by other 
States, because it would have the power of opening its own 
doors to the immigrant, and of securing to itself the advantages 
it desired. The refusal of other States could in no degree 
affect its interests or counteract its policy. It is only upon the 
ground that they considered it an evil, and desired to prevent 
it, that this word can be construed to mean freemen, and to 
class them in the same provision, and in the same words, with 
the importation of slaves. The limitation of the prohibition 
also shows that it does not apply to voluntary immigrants. Con- 
gress could not prohibit the migration and importation of such 
persons during the time specified “in such States as might 
think proper to admit them.’ This provision clearly implies 
that there was a well-known difference of policy among the 
States upon the subject to which this article relates. Now, in 
regard to voluntary immigrants, all the States, without excep- 
tion, not ouly admitted them, but encouraged them to come ; 
and the words “in such States as may think proper to admit 
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them” would have been useless and out of place if applied to 
voluntary immigrants. But i relation to slaves it was known 
to be otherwise ; for while the African slave-trade was. still 
permitted in some of the more southern States, it had been 
prohibited many years before, not only in what are now called 
Free States, but also in States where slavery still exists. In 
Maryland, for example, it was prohibited as early as 17383. 
The qualification of the power of prohibition, therefore, by the 
words above mentioned, was entirely appropriate to the impor- 
tation of slaves, but inappropriate and useless in relation to 
freemen. They could not and would not have been inserted 
if the clause in question embraced them. 

I admit that the word migration in this clause of the Consti- 
tution has occasioned some difliculty in its construction; yet 
it was, in my judgment, inserted to prevent doubts or cavils 
upon its meaning ; for as the words imports and importation in 
the English laws had always been applied to property and 
things, as contradistinguished from persons, it scems to have 
been apprehended that disputes, might arise whether these 
words covered the introduction of men into the country, al- 
though these men were the property of the persons who 
brought them in. The framers of the Constitution were un- 
willing to use the word s/aves in the instrument, and described 
them as persons; and so describing them, they employed a word 
that would describe them as persons, and which had uniformly 
been used when persons were spoken of, and also the word 
which was always applied to matters of property. The whole 
context of the sentence, and its provisions and limitations, and 
the construction given to it by those who assisted in framing 
the clause in question, show that it was intended to embrace 
those persons only who were brought in as property. 

But apart from these considerations, and assuming that the 
word migration was intended to describe those who voluntarily 
came into the country, the power granted is merely a power to 
prohibit, not a power to compel the States to admit. 

And it is carrying the powers of the general government by 
construction, and without express grant or necessary implica- 
tion, much farther than has ever heretofore been done, if the 
former is to be construed to carry with it the latter. The powers 
are totally different in their nature, aud totally different in their 
action on the States. The prohibition could merely retard the 
growth of population in the States. It could bring upon them 
no danger, nor any new evil, moral or physical. 

But the power of compelling them to receive and to retain 
among them persons whom the State may deem dangerous to 
its peace, or who may be tainted with crimes or infectious 
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diseases, or who may be a burden upon its industrious citizens, 
would subject its domestic concerns and social relations to the 
power of the Federal government. 

It would require very plain and unambiguous words to con- 
vince me that the States had consented thus to place them- 
selves at the feet of the general government ; and if this power is 
granted in regard to voluntary immigrants, it is equally granted 
in the ease of slaves. "he grant of power is the same, and in 
the same words, with respect to migration and to importation, 
with the exception of the right to impose a tax upon the latter ; 
and if the States have granted this great power in one case, 
they have granted it in the other: and every State may be 
compelled to reecive a cargo of slaves from Africa, whatever 
danger it may bring upon the State, and however earnestly it 
may desire to prevent it. Lf the word migration is supposed 
to include voluntary immigrants, it ought at least to be confined 
to the power granted, and not extended by construction to 
another power altogether unlike in its character and conse- 
quences, and far more formidable to the States. 

Sut another clause is relied on by the plaintiff to show that 
this law is unconstitutional. It is said that passengers are im- 
ports, and that this charge is therefore an impost or duty on 
imports, and prohibited to the States by the second clause of 
the tenth section of the first article. This objection, as well 
as others which | have previously noticed, is in direct conflict 
with decisions heretofore made by this court. ‘The point was 
directly presented in the case of Miln v. The City of New 
York, 11 Peters, 102, and was there deliberately considered, 
and the court decided that passengers clearly were not imports. 
This decision is perfectly in accordance with the definition of 
the word previously given in the case of Brown v. Maryland, 
12 Wheat. 419. Indeed, it not only accords with this defini- 
tion, but with the long established and well settled meaning of 
the word. For I think it may be safely affirmed, that, both in 
England and this country, the words imports and importation, 
in statutes, in statistical tables, in official reports, and in public 
debates, have uniformly been applied to articles of property, 
and never to passengers voluntarily coming to the country in 
ships: and in the debates of the Convention itself, the words 
are constantly so used. 

The members of the Convention unquestionably used the 
words they inserted in the Constitution in the same sense in 
which they used them in their debates. It was their object to 
be understood, and not to mislead, and they ought not to be 
supposed to have used familiar words in a new or unusual 
sense. And there is no reason to suppose that they did not 
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use the word imports, when they inserted it in the Constitu- 
tion, in the sense in which it had been familiarly used for ages, 
and in which it was daily used by themselves. If in this court 
we are at liberty to give old words new meanings when we find 
them in the Constitution, there is no power which may not, by 
this mode of construction, be conferred on the general govern- 
ment and denied to the States. 

But if the plaintiff could succeed in maintaining that passen- 
gers were imports, and that the money demanded was a duty 
on imports, he would at the same time prove that it belongs to 
the United States, and not to him, and, consequently, that he 
is not entitled to recover it. The tenth section of the first 
article prohibits a State from laying any duty on imports or 
exports except what may be absolutely necessary for the exe- 
cution of its inspection laws. Whatever is necessary for that 
purpose may therefore be laid by the State without the previ- 
ous consent of Congress. 

If passengers are imports, then their condition may be ex- 
amined and inspected by an officer of the State like any other 
import, for the purpose of ascertaiuing whether they may not 
when landed bring disease or pauperism into the State ; for if 
the State is bound to permit them to land, its citizens have yet 
the right to know if there is danger, that they may endeavour 
to avert it, or to escape from it. ‘They have, therefore, under 
the clause of the Constitution above mentioned, the power to 
lay a duty on this import, as it is called, to pay the necessary 
expenses of the inspection. It is, however, said, that more than 
sufficient to pay the necessary expenses of the mspection was 
collected, and that the duty was laid also for other purposes. 
This is true. But it does not follow that the party who paid 
the money is entitled to recover it back from the State. On 
the contrary, it is expressly provided in the clause above men- 
tioned, that the net produce of all duties and imposts laid by 
any State on imports or exports shall be for the use of the 
treasury of the United States. If, therefore, these passengers 
were imports, within the meaning of this clause of the Consti- 
tution, and the money in question a duty on imports, then the 
net produce or surplus, after paying the necessary expenses of 
inspection, belongs to the treasury of the United States. The 
plaintiff has no right to it, and cannot maintain a suit for it. 
It is appropriated by the express words of the Constitution to 
the United States, and they, and they alone, would have a 
right to claim it from the State. The argument, however, that 
passengers are imports, is, in my judgment, most evidently 
without any reasonable foundation. 

The only remaining topic which seems to require examina- 
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tion is the objection, that the money demanded is a tax on the 
captain of the vessel, and therefore a regulation of commerce. 

This argument, [ think, is sufficiently answered by what I 
have already said as to the real and true character of the trans- 
action, and the relative powers of the Union and the States. 
But [ proceed to inquire whether, if the law of Massachusetts 
be a tax, it is not a legitimate exercise of its taxing power, put- 
ting aside for the present the other considerations herein before 
mentioned, and which I think amply sufficient to maintain its 
validity. 

Undoubtedly the ship, although engaged in the transporta- 
tion of passengers, is a vehicle of commerce, and within the 
power of regulation granted to the general government; and I 
assent fully to the doctrine upon that subject laid down in the 
ease of Gibbons v. Ogden. But it has always been held that 
the power to regulate commerce does not give to Congress the 
power to tax it, nor prohibit the States from taxing it in their 
own ports, and within their own jurisdiction. The authority 
of Congress to lay taxes upon it is derived from the express 
grant of power, in the eighth section of the first article, to lay 
and collect taxes, duties, imposts, and excises, and the inability 
of the States to tax it arises from the express prohibition con- 
tained in the tenth section of the same article. 

This was the construction of the Constitution at the time of 
its adoption, the construction under which the people of the 
States adopted it, and which has been aflirmed in the clearest 
terms by the decisions of this court. 

In the thirty-second number of the Federalist, before referred 
to, and several of the preceding numbers, the construction of 
the Constitution as to the taxing power of the general govern- 
ment and of the States is very fully examined, and with all 
that clearness and ability which everywhere mark the labors 
of its distinguished authors; and in these numbers, and more 
especially in the one above mentioned, the construction above 
stated is given to the Constitution, and supported by the most 
conclusive arguments. It maintains that no right of taxation 
which the States had previously enjoyed was surrendered un- 
less expressly prohibited; that it was not impaired by any 
allirmative grant of power to the general government; that 
duties on imports were a part of the taxing power, and that the 
States would have had a right, after the adoption of the Consti- 
tution, to lay duties on imports and exports, if they had not been 
expressly prohibited. 

The grant of the power to regulate commerce, therefore, did 
not, im the opinion of Mr. Hamilton, Mr. Madison, and Mr. 
Jay, prohibit the States from laying imposts and duties upon 
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imports brought into ) their ¢ own territories. It did not ap ply to 
the right of taxation in either sovereignty, the taxing power 
being a distinct and separate power from the regulation of com- 
merce: and the right of taxation in the States remaining over 
every subject where it before existed, with the exception only 
of those expressly prohibited. 

This construction, as given by the Federalist, was recognized 
as the true one, and atlirmed by this court, in the case of Gib- 
bons v. Ogden, 9 Wheat. 201. The passage upon this subject 
ts so clear and forcible, that I quote the words used in the 
opinion of the court, which was delivered by Chiet Justice 
Marshall. 

‘In a separate clause,”’ he says, “ of the enumeration, the 
power to regulate commerce is given, as being entirely distinet 
from the right to levy taxes and imposts, and as being a new 
power not before conterred. ‘The Constitution then considers 
those powers as substantive and distinet from each other, and 
so places them in the enumeration it contains. The power of 
imposing duties on imports is classed with the power to levy 
taxes, and that seems to be its natural place. But the power 
to levy taxes could never be considered as abridging the right 
of the States on that subject; and they might, consequently, 
have exercised it by levying duties on imports or exports, had 
the Constitution contained no prohibition upon the subject. 
This prohibition, then, is an exception from the acknowledged 
power of the States to levy taxes, not from the questionable 
power to regulate commerce.” 

With such authorities to support me, so clearly and explicitly 
stating the doctrine, it cannot be necessary to pursue the argu- 
ment further. 

[may therefore sately assume, that, according to the true con- 
struction of the Constitution, the power granted to Congress to 
regulate commerce did not in any degree abridge the power of 
taxation in the States; and that they would at this day have 
the right to tax the merchandise brought into their ports and 
harbours by the authority and under the regulations of Con- 
gress, had they not been expressly prohibited. 

They are expressly prohibited from laying any duty on im- 
ports or exports, except what may be absolutely necessary for 
executing their inspection laws, and also from laying any ton- 
nage duty. So far, their taxing power over commerce is re- 
strained, but no farther. They retain all the rest; and if the 
money demanded is a tax upon commerce, or the instrument or 
vehicle of commerce, it furnishes no objection to it unless it is 
a duty on imports or a tonnage duty, for these alone are for- 
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And this brings me back to the question whether alien pas- 
sengers from a foreign country are imports. I have already 
discussed that question, and need not repeat what I have said. 
Most clearly, in my opinion, they are not imports ; and if they 
are not, then, according to the authorities referred to, the State 
has a right to tax them,—their authority to tax not being 
abridged in any respect by the power in the general govern- 
meut to regulate commerce. lL say nothing as to its being a 
tonnage duty, for, although mentioned in the argument, I do 
hot suppose any reliance could be placed upon it. 

It-is said that this is a tax upon the captain, and therefore a 
tax upon an instrument of commerce. According to the au- 
thorities before referred to, if it were a tax on the captain it 
would be no objection to it, unless it were indirectly a duty on 
umports or tonnage. 

Unynestionably a tax on the captain of a ship, bringing in 
merchandise, would be indirectly a tax on imports, and conse- 
quently unlawful; but his being an instrument of commerce 
and navigation does not make it so; for a tax upon the instru- 
ment of commerce is not forbidden. Indeed, taxes upon prop- 
erty in ships are continually laid, and their validity never yet 
doubted. And to maintain that a tax upon him is invalid, it 
must first be shown that passengers are imports or merchandise, 
and that the tax was therefore indirectly a tax upon imports. 

But although this money is demanded of the captain, and re- 
quired to be paid by him or his owner before the passenger is 
landed, it 1s in no proper and legitimate sense of the word a tax 
on him. Goods and merchandise cannot be landed by the cap- 
tain until the duties upon them are paid or secured. He may, 
if he pleases, pay the duty without waiting for his owner or 
consignee. So here the captain, if he chose, might pay the 
money and obtain the privilege of landing his passengers with- 
out waiting for his owner or consignee. But he was under no 
obligation to do it. Like the ease of a cargo, he could not land 
his passengers until it was done. Yet the duties demanded in 
the former case have never been supposed to be a tax on the 
captain, but upon the goods imported. And it would be 
against all analogy, and against the ordinary construction of all 
Statutes, to call this demand a tax on the captain. The amount 
demanded depends upon the number of passengers who desire 
to land. It is not a fixed amount on every captain or every 
ship engaged in the passenger trade; nor upon her amount of 
tonnage. It is no objection, then, to the Massachusetts law to 
say, that the ship is a vehicle or the captain an instrument of 
commerce. 


The taxing power of the State is restrained only where the 
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tax is directly or indirectly a duty on imports or tonnage. And 
the case before us is the first in which this power has been held 
to be still further abridged by mere aflirmative grants of power 
to the general government. In my judgment, this restriction 
on the power of the States is a new doctrine, in opposition to 
the contemporaneous construction and the authority of ad- 
judged cases. And if it is hereafter to be the law of this court, 
that the power to regulate commerce has abridged the taxing 
power of the States upon the vehicles or instruments of com- 
merce, [ cannot foresee to what it may lead ; whether the same 
prohibition, upon the same principle, may not be carried out in 
respect to ship-owners and merchandise in a way seriously to 
impair the powers of taxation which have heretofore been ex- 
ercised by the States. 

[ conclude the subject by quoting the language of Chief Jus- 
tice Marshall in the case of Billings v. The Providence Bank, 
in 4 Peters, 561, where, speaking upon this subject. he says: — 
“That the taxing power is of vital importance, that it is 
essential to the existence of government, are truths which it 
cannot be necessary to reaffirm. ‘They are acknowledged and 
assented to by all. It would seem that the relinquishment of 
such a power is never to be assumed. We will not say that a 
State may not relinquish it, — that a consideration sufficiently 
valuable to induce a partial release of it may not exist; but as 
the whole community is interested in retaining it undimin- 
ished, that community has a right to insist that its abandon- 
ment ought not to be presumed in a case in which the deliber- 
ate purpose of the State to abandon it does not appear.”’ 

Such has heretofore been the language of this court, and I 
can see nothing in the power granted to Congress to regulate 
commerce that shows a deliberate purpose on the part of the 
States who adopted the Constitution to abandon any right of 
taxation except what is directly prohibited. The contrary ap- 
pears in the authentic publications of the time. 

It cannot be necessary to say any thing upon the article of 
the Constitution which gives to Congress the power to estab- 
lish a uniform rule of naturalization. The motive and object 
of this provision are too plain to be misunderstood. Under the 
Constitution of the United States, citizens of each State are en- 
titled to the privileges and immunities of citizens in the several 
States; and no State would be willing that another State 
should determine for it what foreigner should become one of 
its citizens, and be entitled to hold lands and to vote at its 
elections. For, without this provision, any one State could 
have given the right of citizenship in every other State ; and, 
as every citizen of a State is also a citizen of the United States, 
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a , single State, without this provision, might have given to 
any number of foreigners it pleased the right to all the privi- 
leges of citizenship in commerce, trade, and navigation, al- 
though they did not even reside amongst us. 

The nature of our institutions under the Federal govern- 
ment made it a matter of absolute necessity that this power 
should be confided to the government of the Union, where all 
the States were represented, and where all had a voice; a 
necessity so obvious that no statesman could have overlooked 
it. ‘The article has nothing to do with the admission or rejec- 
tion of aliens, nor with immigration, but with the rights of citi- 
zenship. Its sole object was to prevent one State from forcing 
upon.all the others, and upon the general government, persons 
as citizens whom they were unwilling to admit as such. 

It is proper to add, that the State laws which were under 
examination in the License Cases applied altogether to merchan- 
dise of the description mentioned in those laws, which was 
imported into a State from foreign countries or from another 
State; and as the States have no power to lay a tax or duty 
on imports, the laws in question were subject to the control 
of Congress until the articles had ceased to be imports, accord- 
ing to the legal meaning of the word. And it is with refer- 
ence to such importations and regulations of Congress and the 
States concerning them, that the paramount power of Con- 
gress is spoken of in some of the opinions then delivered. 

The questions as to the power of a State to exclude from its 
territories such aliens as it may deem unfit to reside among its 
citizens, and to prescribe the conditions on which they may 
enter it, and as to the power of a State to levy a tax for reve- 
nue upon alien passengers arriving from foreign ports, were 
neither of them involved in those cases, and were not consid- 
ered or discussed in the opinions. 

I come now to the case from New York. 

The object of this law is to guard its citizens, not only from 
the burdens and evils of foreign paupers, but also against the 
introduction of contagious diseases. It is not, therefore, like 
the law of Massachusetts, confined to aliens, but the money is 
required to be paid for eve ry passenger arriving from a fore ign 
port. ‘The tax is imposed on the passenger in this case clearly 
and distinctly; for althongh the captain who lands them is 
made liable for the collection, yet a right is expressly secured 
to him to recover it from the passenger. There can.be no 
objection to this law upon the ground that the burden is 
imposed upon citizens of other States, because citizens of New 
York are equally liable; but embracing, as it does, its own 
citizens and citizens of other States, when they arrive from a 
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foreign port, the right of a State to determine what person or 
class of persons shall reside among them does not arise, and 
what I have said upon that subject in the Boston case is inap- 
plicable to this. In every other respect, however, it stands 
upon the same principles, involving also other and further con- 
siderations, which I proceed to notice, and which place it upon 
grounds equally firm with the case from Massachusetts. 

It will be admitted, | understand, that New York has the 
right to protect herself from contagious diseases, and possesses 
the right to inspect ships with cargoes, and to determine when 
it is safe to permit the vessel to come to the wharf, or the 
cargo to be discharged. In other words, it may establish quar- 
antine laws. Consequently the State may tax the ship and 
cargo with the expenses of inspection, and with the costs and 
expenses of alk measures deemed necessary by the State au- 
thorities. This is uniformly the case in quarantine regula- 
tions ; and although there is not the least appearance of dis- 
ease in the crew, and the cargo is free from taint, yet if the 
ship comes from a port where a contagious disease is supposed 
to exist, she is always placed under quarantine, and subjected 
to the delay and expenses incident to that condition, and 
neither the crew nor cargo suffered to land until the State 
authorities are satisfied that it may be done without danger. 
The power of deciding from what port or ports there is danger 
of disease, and what ship or crew shall be made subject to 
quarantine, on account of the port from which she sailed, and 
what precautions and securities are required to guard against it, 
must of necessity belong to the State authorities ; for other- 
wise the power to direct the quarantine could not be executed. 
And this power of a State has been constantly maintained and 
affirmed in this court whenever the subject has been under 
consideration. And when the State authorities have directed 
the quarantine, if proof should be offered showing that the 
foreign ports to which it applied were free from disease, and 
that there was no just ground for apprehension, this court 
would hardly, upon that ground, feel itself authorized to pro- 
nounce the expenses charged upon the vessel to be unconstitu- 
tional, and the law imposing them to be void. 

Upon every principle of reason and justice, the same rule 
must be applied to passengers that is applied to ships and car- 
goes. If, for example, while rumors were recently prevailing 
that the cholera had shown itself in the principal seaport 
towns of Europe, New York had been injudicious enough to 
embarrass her own trade by placing at quarantine all vessels and 
persons coming from those ports, and burdened them with the 
heavy expenses and ruinous delays incident to that measure, — 











. 


ee ES << << 











JANUARY TERM, 1849. 485 





Passenger Cases.— Mr. Chief Justice Taney’s Opinion. 








or if she were to do so now, when apprehensions are felt that 
it may again suddenly make its appearance in the great marts 
of European trade, — this court certainly would not undertake 
to determine that these fears are groundless, and precautionary 
measures unnecessary, and the law therefore unconstitutional, 
and that every passenger might land at his own pleasure. No- 
body, I am sure, will contend for such a power. And how- 
ever groundless the apprehension, and however injurious and 
uncalled for such regulations may be, still, if adopted by the 
State, they must be obeyed, and the courts of the United 
States cannot treat them as nullities. 

If the State has the same right to guard itself from persons 
from whom infection is feared that it has to protect. itself 
against the danger arising from ships with cargoes, it follows 
that it may exercise the same power in regard to the former 
that it exercises in relation to the latter, aud may tax them 
with the expense of the sanatory measures which their arri- 
val from a foreign port is supposed to render necessary or pru- 








dent. 
Kor the expenses imposed on ships with cargoes, or on the 
: captain or owner, are as much a tax as the demand of a partic- 


ular sum to be paid to the officer of the State, to be expended 

for the same purpose. It is in truth always the demand of a 
sum of money to indemnify the State for the expense it in- 
curs. And,as [ have already said, these charges are not always 
made and enforced against ships actually infected with disease, 
but frequently upon a particular class of vessels; that is to 
say, upon all ships coming from ports from which danger is 
apprehended, — upon the sound and healthy as well as the in- 


fected. The charge is not made upon those ships alone which it 

bring disease with them, but upon all that come from a port or if 
ports from which it is feared disease may be brought. It is j 
; true the expenses may and do differ in amount, according to : 


the condition of the ship and cargo. Yet all are subjected to 
the tax, to the amount of the charges incurred by the State. 
Now, in. the great commercial emporium of New York, 
hundreds are almost daily arriving from different parts of the 
world, and that multitude of strangers (among whom are al- 
ways many of the indigent and infirm) inevitably produces a 
.mass of pauperism which, if not otherwise provided for, must 
press heavily on the industry of its citizens ; and which, more- 
over, constantly subjects them to the danger of infectious dis- 
eases. It is to guard them against these dangers that the law 
in question was passed. The apprehensions which appear to 
have given rise to it may be without foundation as to some of 
the foreign ports from which passengers have arrived, but that 
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is nota subject of inquiry here ; ‘and it will hardly be de nied 
that there are sufficient grounds for apprehension and for meas- 
ures of precaution as to many of the places from which pas- 
senger ships are frequently arriving. Indeed, it can hardly be 
said that there is any European port from which emigrants 
usually come which can be regarded as an exception. 

The danger arising from passenger ships cannot be provided 
against, with a due regard to the interests and convenience of 
trade and to the calls of humanity, by precisely the same 
means that are usually employed in cases of ships with 
cargoes. In the latter case, you may act without difficulty 
upon the particular ship, and charge it with the expenses which 
are incident to the quarantine regulations. But how are you 
to provide for hundreds of sick and: suffering passengers ? for 
infancy and age? for those who have no means, — who are not 
objects of taxation, but of charity? You must have an exten- 
sive hospital, suitable grounds about it, nurses and physicians, 
and provide food and medicine for them. And it is but just 
that these expenses should be borne by the class of persons 
who make them necessary ; that is to say, the passengers from 
foreign ports. It is from them, as a class, that the danger 
is feared, and they occasion the expenditure. They are all 
entitled to share in the relief which is provided, and the State 
cannot foresee which of them will require it and which will 
not. It is provided for all that need it, and all should there- 
fore contribute. You must deal with them as you do with 
ships with merchandise and crews arriving from ports where 
infectious diseases are supposed to exist; when, although the 
crew are in perfect health, and the ship and cargo free from 
infection, yet the ship-owner must bear the expense of the 
sanatory precautions which are supposed to be necessary on 
account of the place from which the vessel comes. 

The State might, it is true, have adopted towards the pas- 
senger ships the quarantine regulations usually applied to ships 
with merchandise. It might have directed that the passenger 
ships from any foreign port should be anchored in the stream, 
and the passengers not permitted to land for the period of time 
deemed prudent. And if this had been done, the ship-owner 
would have been burdened with the support of his numerous 
passengers, and his ship detained for days, or even weeks, after 
the voyage was ended. And if a contagious disease had 
broken out on the passage, or appeared after the vessel arrived 
in port, the delay and expense to him would have been still 
more serious. 

The sanatory measures prescribed by this law are far more 
favorable to the passengers than the ancient regulations, and 
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incomparably more so to the feeble, the sick, and the poor. 
They are far more favorable, also, and less burdensome, to the 
ship-owner ; and no one, I think, can fail to see that the ancient 
quarantine regulations, when applied to passenger ships, are al- 
together unsuited to the present condition of things, to the con- 
venience of trade, and to the enlightened policy which governs 
our iutercourse with foreign nations. ‘The ancient quarantine 
regulations were introduced when the passenger trade, as a 
regular occupation, was unknown, and when the intercourse 
between nations was totally unlike what it is at the present 
day. And after all, these quarantine regulations are nothing 
more than the mode in which a nation exercises its power of 
guarding its citizens from the danger of disease. It was, no 
doubt, well suited to the state of the world at the time when 
it was generally adopted; but can there be any reason why a 
State may not adopt other sanatory regulations in the place of 
them, more suitable to the free, speedy, and extended inter- 
course of modern times? Can there be any reason why they 
should not be made less oppressive to the passenger, and to the 
ship-owner and mariner, and less embarrassing and injurious to 
commerce? This is evidently what the New York law in- 
tended to accomplish, and has accomplished, while the law has 
been permitted to stand. It is no more a regulation of com- 
merce, and, indeed, is far less burdensome and occasions less 
interruption to commerce, than the ancient quarantine regula- 
tions. And I cannot see upon what ground it can be supposed 
that the Constitution of the United States permits a State to 
use the ancient means of guarding the health of its citizens, 
and at the same time denies to it the power of mitigating its 
hardships and of adapting its sanatory regulation to the extend- 
ed and incessant intercourse with foreign nations, and the more 
enlightened philanthropy of modern times; nor why the State 
should be denied the privilege of providing for the sick and suf- 
fering on shore, instead of leaving them to perish on shipboard. 
Quarantine regulations are not specific and unalterable powers 
in a State ; they are but the means of executing a power. And 
certainly other and better means may be adopted in place of 
them, if they are not prohibited by the Constitution of the 
United States. And if the old mode is constitutional, the one 
adopted by the law of New York must be equally free from 
objection. Indeed, the case of The City of New York v. Miln, 
so often referred to in the argument, ought, in my judgment, 
to decide this. It seems to me that the present case is entirely 
within the principles there ruled by the court. 

I had not intended to say any thing further in relation to the 
case of New York v. Miln, but the remarks of one of my breth- 
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ren have rendered it necessary for me to speak of it more par- 
ticularly, since I have referred to it as the deliberate judgment 
of the court. It is eleven years since that decision was pro- 
nounced. After that lapse of time, [ am sensible that I ought 
not to undertake to state every thing that passed in conference 
or in private conversations ; because | may be mistaken in some 
particulars, although my impressions are strong that all the cir- 
cumstances are yet in my memory. And I am the less dis- 
posed to enter upon such a statement, because, in my judg- 
ment, its judicial authority ought not to rest on any such 
circumstances depending on individual memory. The court 
at that time consisted of seven members; four of them are 
dead, and among them the eminent jurist who delivered the 
opinion of the court. All of the seven judges were present, 
and partook in the deliberations which preceded the decision, 
The opinion must have been read in conference, and assented 
to or acquiesced in by a majority of the court, precisely as it 
stood, otherwise it could not have been delivered as the court’s 
opinion. It was delivered from the bench in open court, as 
usual, and only one of the seven judges, Mr. Justice Story, dis- 
sented. Mr. Justice Thompson delivered his own opinion, 
which concurred in the opinion of the court, but which, at the 
same time, added another ground, which the court declined 
taking and determined to leave open. ‘This will be seen by 
referring to the opinions. And if an opinion thus prepared and 
delivered and promulgated in the official report may now be 
put aside, on the ground that it did not express what at that 
time was the opinion of the majority of the court, [ do not see 
how the decisions, when announced by a single judge, (as is 
usual when the majority concur,) can hereafter command the 
public confidence. What is said to have happened in this case 
may, for aught we know, have happened in others. In Gib- 
bons v. Ogden, for example, or Brown v. The State of Mary- 
land, which have been so often referred to. 

The question which the court determined to leave open was, 
whether regulations of commerce, as such, by a State within 
its own territories, are prohibited by the grant of the power to 
Congress. This appears in the opinion itself, and the law of 
New York was maintained on what was called the police 
power of the State. I ought to add, as Mr. Justice Baldwin 
has been particularly referred to, that the court adjourned on 
the day the opinion was delivered, and on the next day he 
called on me and said there was a sentence, or a paragraph, I 
do not remember which, that had escaped his attention, and 
which he was dissatisfied with, and wished altered. Of course 
nothing could be done, as the court had separated, and Mr. 
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Justice Barbour, as well as others, had left town. Mr. Justice 
Barbour and Mr. Justice Baldwin were both present at the next 
term, and for several terms after; but I never heard any further 
dissatisfaction expressed with the opinion by Mr. Justice Bald- 
win, and never at any time, until this case came before us, 
heard any from any other member of the court who had as- 
sented to or acquiesced in the opinion, nor any proposition to 
correct it. [have no reason to suppose that Mr. Justice Bar- 
hour ever heard in his lifetime that the accuracy of his opinion 
had been questioned, or that any alteration had been desired in 
it. And L have the strongest reason to suppose that Mr. Justice 
Baldwin had become satistied, because, in his opinion in Groves 
v. Slaughter, he quotes the case of New York v. Miln with ap- 
probation, When speaking in that case of the difference between 
commercial and police power. ‘The passage is in 15 Pet. 511, 
where he uses the following language : —*‘ The opinion of this 
court in the case of Miln rv. New York, 11 Pet. 130, &c., draws 
the true line between the two classes of regulations, and gives 
an easy solution to any doubt which may arise on the clause 
of the constitution of Mississippi which has been under con- 
sideration.”” [ quote his words as judicially spoken, and form- 
ing a part of the official report. 

[ have deemed it my duty to say this much, as I am one of 
the three surviving judges who sat in that case. My silence 
would justly have created the belief that I concurred in the 
statement which has been made in relation to the case of 
which [am speaking. But Ido not concur. My recollections, 
on the contrary, ditfer from it in several particulars. But it 
would be out of place to enter on such a discussion here. All 
I desire to say is, that | know nothing that, in my judgment, 
ought to deprive the case of New York v. Miln of its full judi- 
cial weight as it stands in the oflicial report. Mr. Justice Bar- 
bour delivered the opinion. Mr. Justice Thompson’s opinion 
maintains, in the main, the same principles; Mr. Justice Bald- 
win, four years afterwards, quoted it with approbation; and I 
certainly assented to it, —making a majority of the whole court. 
[ speak of the opinion of my deceased brethren from their pub- 
lic acts. Of the opinions of those who sit beside me I have no 
right to speak, because they are yet here and have spoken for 
themselves. But it is due to myself to say, that certainly, at 
the time the opinion was delivered, I had no reason to suppose 
that they did not both fully concur in the reasoning and prin- 
ciples, as well as in the judgment. And if the decision now 
made is to come in conflict with the principles maintained in 
that case, those who follow us in these seats must hereafter de- 
cide between the two cases, and determine which of them best 
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accords with the true construction of the Constitution, and 
ought, therefore, to stand. The law now in question, like the 
law under consideration in the case of New York v. Miln, is, in 
all of its substantial objects and provisions, in strict analogy to 
the ordinary quarantine regulations in relation to ships with 
cargoes from places supposed to be dangerous ; at least as much 
so as the nature of the danger brought by a passenger ship, and 
the means necessary to guard against it, will permit. 

But if this law is held to be invalid, either because it is a 
regulation of commerce, or because it comes in conflict with a 
law of Congress, in what mode can the State protect itself? 
How can it provide against the danger of pestilence and pau- 
perism from passenger ships? It isadmitted that it has a right 
to do so; that want and disease are not the subjects of com- 
merce, and not within the power granted to Congress. They 
do not obey its laws. Yet, if the State has the right, there 
must be a remedy, in some form or other, in its own hands, as 
there is in the case of ships with cargoes. The State can 
scarcely be required to take upon itself, and impose upon the 
industry of its citizens, the duty of supporting the immense 
mass of poverty and helplessness which is now pressing so 
heavily upon property in Europe, and which it is endeavouring 
to throw off. It cannot be expected that it should take upon 
itself the burden of providing buildings, grounds, food, and all 
the necessary comforts for the multitude of helpless and poor 
passengers who are daily arriving from foreign ports. Neither, 
I presume, will it be expected that the citizens of New York 
should disregard the calls of sympathy and charity, and repulse 
from their shores the needy and wretched who are seeking an 
asylum amongst them. ‘Those who deny the legality of the 
mode adopted would seem to be called upon to point out 
another consistent with the rights and safety of the State, and 
with the interests of commerce in the preseut condition of the 
commercial world, and not inconsistent with the obligations of 
humanity. I have heard none suggested, and [ think it would 
be difficult to devise one on the principles on which this case 
is decided, unless the health and the lives of the citizens of 
every State are made altogether dependent upon the protection 
of the Federal government, and the reserved powers of the 
States over this subject, which were affirmed by this court in 
Gibbons v. Ogden and Brown v. The State of Maryland, are 
now to be denied. 

With regard to the taxing power in the State, the case of 
Brown v. The State of Maryland, referred to in the argument, 
does not apply to it. The rights of the ship-owner or the cap- 
tain were in no degree involved in that suit. Nor was there 











JANUARY TERM, 1849. 491 








Passenger Cases.— Mr. Chief Justice Taney’s Opinion. 


any question as to when the voyage terminated, as to the ship, 
or when passengers were entitled to land. The case turned 
altogether upon the rights of the importer, the owner of im- 
ported goods ; and the inquiry was, how long and under what 
circumstances they continued, after they had been actually land- 
ed, to be imports or parts of foreign commerce, subject to the 
control of Congress and exempt therefore from taxation by the 
State. And even with regard to the importer, that case did not 
decide that he was not liable to be taxed for the amount of his 
capital employed in trade, although these imports were a part 
of that capital. 

But here there is no owner. It is the case of passengers, — 
freemen. It is admitted that they are not exempt from taxa- 
tion after they are on shore. And the question is, When was 
the voyage or passage ended, and when did the captain and 
passengers pass from the jurisdiction and protection of the 
general government and enter into that of the State. The 
act of 1819 regulated and prescribed the duties of the ship- 
owner and captain during the voyage, and until the entry was 
made at the custom-house and the proper list delivered. It 
makes no further provision in relation to any of the parties. 
The voyage was evidently regarded as then completed, and the 
captain and passengers as passing from the protection and reg- 
wlatious of Congress, into the protection and exclusive juris- 
diction of the State. The passengers were no longer under 
the control of the captain. They might have landed where 
and when they pleased, if the State law permitted it, and the 
captain had no right to prevent them. If he attempted to do 
so, there was no law of Congress to afford redress or to grant 
relief. They must have looked for protection to the State law 
and the State authorities. If a murder had been committed, 
there was no law of Congress to punish it. The personal 
safety of the passengers and the captain, and their rights of 
property, were exclusively under the jurisdiction and protection 
of the State. If the right of taxation did not exist in this 
ease in return for the protection afforded, it is, I think, a new 
exception to the general rule upon that subject. For all the 
parties, the captain as well as the passengers, were as entirely 
dependent for the protection of their rights upon the State au- 
thorities, as if they were dwelling in a house in one of its 
cities; and [I cannot see why they should not be equally liable 
to he taxed, when no clause can be found in the Constitution 
of the United States which prohibits it. 

The different provisions of the two laws, and the different 
circumstances of the two cases, made it necessary to say this 
much concerning the case from New York. In all other re- 
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spects, except those to which I have adverted. they stand upon 
the same principles, and what I have said of the Boston case 
is equally applicable to this. 

In speaking of the taxing power in this case, I must, how- 
ever, be understood as speaking of it as it is presented in the 
record, — that is to say, as the case of passengers from a for- 
eign port. The provisions contained in that law relating to 
American citizens who are passengers from the ports of other 
States is a different question, and involves very different con- 
siderations. I[t is not now before us; yet, in order to avoid 
misunderstanding, it is proper to say, that, in my opinion, it 
cannot be maintained. Living as we do under a common gov- 
ernment, charged with the great concerns of the whole Union, 
every citizen of the United States, from the most remote 
States or Territories, is entitled to free access, not only to the 
principal departments established at Washington, but also to 
its judicial tribunals and public offices in every State and 'Ter- 
ritory of the Union. And the various provisions in the Consti- 
tution of the United States—such, for example, as the right 
to sue in a federal court sitting in another State, the right to 
pursue and reclaim one who has eseaped from service, the 
equal privileges and immunities secured to citizens of other 
States, and the provision that vessels bound to or from one State 
to another shall not be obliged to enter and clear or pay duties 
—all prove that it intended to secure the freest intercourse 
between the citizens of the different States. For all the great 
purposes for which the Federal government was formed, we are 
one people, with one common country. We are all citizens of 
the United States; and, as members of the same community, 
must have the right to pass and repass through every part of 
it without interruption, as freely as in our own States. And 
a tax imposed by a State for entering its territories or harbours 
is inconsistent with the rights which belong to the citizens of 
other States as members of the Union, and with the objects 
which that Union was intended to attain. Such a power in 
the States could produce nothing but discord and mutual irri- 
tation, and they very clearly do not possess it. 

But upon the question which the record brings up, the judg- 
ment in the New York case, as well as that from Massachu- 
setts, ought, in my opinion, to be affirmed. 


Nore. — It has been said in the discussion of these cases, by 
those who maintain that the State laws are unconstitutional, 
that commerce means intercourse ; and that the power granted 
to regulate it ought to be construed to include intercourse. 
I have never been able to see that any argument which need- 
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ed examination could be justly founded on this suggestion, and 
therefore omitted to notice it in the aforegoing opinion. But 
some stress was, perhaps, intended to be laid on the word zn- 
tercourse thus introduced, and I therefore subjoin this brief 
note, in order to show that it has not been overlooked. 

It has always been admitted, in the discussions upon this 
clause of-the Constitution, that the power to regulate com- 
merce includes navigation, and ships, and crews, because they 
are the ordinary means of commercial intercourse ; and if it is 
intended by the introduction of the word ¢ntercourse merely 
to say that the power to regulate commerce includes in it navi- 
gation, and the vehicles and instruments of commerce, it leaves 
the question in dispute precisely where it stood before, and re- 
quires no further answer. 

But if ¢ntercourse means something more than commerce, 
and would give to the general government a wider range of 
power over the States, no one, | am sure, will claim for this 
court the power to interpolate it, or to construe the Constitu- 
tion as if it was found there. And if, under the authority to 
regulate commerce, Congress cannot compel the States to ad- 
mit or reject aliens or other persons coming from foreign ports, 
but would possess the power if the word ¢utercourse is, by 
construction, substituted in its place, every one will admit that 
a construction which substitutes a word of larger meaning than 
the word used in the Constitution could not be justified or de- 
fended upon any principle of judicial authority. 

The introduction of the word cnxfercourse, therefore, comes 
to this: if it means nothing more than the word commerce, it 
is merely the addition of a word without changing the argu- 
ment; but if it is a word of larger meaning, it is sufficient to 
say that then this court cannot substitute it for the word of 
more limited meaning contained in the Constitution. In either 
view, therefore, of the meaning to be attached to this word in- 
tercourse, it can form no foundation for an argument to sup- 
port the power now claimed for the general government. 

And if commerce with foreign nations could be construed 
to include the intercourse of persons, and to embrace travellers 
and passengers, as well as merchandise and trade, Congress 
would also have the power to regulate this intercourse between 
the several States, and to exercise this power of regulation 
over citizens passing from one State to another. It, of course, 
needs no argument to prove that such a power over the in- 
tercourse of persons passing from one State to another is not 
granted to the Federal government by the power to regulate 
commerce among the several States. Yet, if commerce does 
not mean the intercourse of persons between the several States, 
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and does n not embrace passengers or travellers from one State 
to another, it necessarily follows that the same word does not 
include passengers or travellers from foreign countries. And 
if Congress, under its power to regulate commerce with foreign 
| nations, possesses the power claimed for it in the decision of 
this case, the same course of reasoning and the same rule of 
construction (by substituting tntercourse for commerce) would 
give the general government the same power over the inter- 
course of persons between different States. 

Allusion has been made in the course of these discussions 
to the exclusive power of the Federal government in relation to 
intercourse with foreign nations, potentates, and public author- 
f ities. This exclusive power is derived from its power of 
peace and war, its treaty-making power, its exclusive right 
to send and receive ambassadors and other public functionaries 
and its intercourse in exercising this power is exclusively with 
i | governments and_ public authorities, and has no connection 
L | whatever with private persons, whether they be emigrants 

or passengers, or travellers by land or water from a foreign 
country. ‘This power over intercourse with foreign govern- 
ments and authorities has frequently been spoken of, in opin- 
ions delivered in this court, as an exclusive power. And I do 
not suppose that any of these opinions have been alluded to 
in this case, as furnishing any argument upon the question 
now before us. For an argument drawn from a mere simili- 
tude of words, which are used in relation to a subject entirely 
different, would be a sophism too palpable to need serious 
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Of the decision of the court just given, a solemn sense of 
duty compels me to declare my disapproval. Impressed as I 
am with the mischiefs with which that decision is believed to 
be fraught, trampling down, as to me it seems to do, some of 
the strongest defences of the safety and independence of the 
States of this confederacy, it would be worse than a fault in 
me could I contemplate the invasion in silence. I am unable 
to suppress my alarm at the approach of power claimed to be 
uncontrollable and unlimited. My objections to the decision 
of the court, and the grounds on which it is rested, both at the 
bar and by the court, will be exemplified in detail in consider- 
ing the case of Smith v. Turner, arising under the statute of 
New York. The provision of the statute in question is in 
the following words :— 
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“'The health-commissioner shall demand and be entitled to 
receive, and in case of neglect or refusal to pay shall sue for 
and recover, in his name of office, the following sums from the 
master of every vessel that shall arrive in the port of New 
York, viz.:—1. From the master of every vessel from a 
foreign port, for himself and each cabin passenger, one dollar 
and fifty cents; for each steerage passenger, mate, sailor, or 
mariner, one dollar.’ (Rev. Stat. of New York, AAD. ) 

It is wholly irrelevant to the case before us to introduce any 
ew: provisions of this statute; such provisions have no con- 





nection with this cause, which originated in the single provis- 
ion just cited ; the intrusion of other provisions of the law of 
New York can tend only to confusion, and to the effect of 
diverting the mind from the only proper question for our de- 
cision. 

Under this provision of the statute, an action was brought by 
the defendant in error, as health-oflicer of New York, against 
the plaintiff in error, to recover the amount authorized by the 
statute to be demanded of him for bringing within the port of 
the city of New York, from a foreign country, two hundred 
and ninety-five alien passengers. It is deemed necessary par- 
ticularly to state the character of the persons with respect to 
whose entrance the demand originated and was made, with the 
view to anticipate objections which might be founded on a sup- 
posed invasion of the right of transit in American citizens from 
one portion of the nation to another. ‘To raise such an objec- 
tion would be the creation of a mere man of straw, for the 
quixotic parade of being tilted at and demolished. This case 
involves no right of transit in American citizens or their prop- 
erty ; it is a question raised simply and entirely upon the right 
of the State to impose conditions on which aliens, or persons 
from foreign countries, may be introduced within her territory. 
When a case of a different character, touching the right of 
transit in citizens, shall arise, it will then, and not till then, be 
proper to consider it. We cannot properly take cognizance of 
matters existing only in imagination. Whether this statute of 
New York and those which have preceded it iz pari materia, 
be wise, or beneficent, or equitable, or otherwise, in their pro- 
visions,— whether, under color of those statutes, more may have 
been collected than either justice or prudence, or the objects 
professed in those laws, would require, — whether the amounts 
collected have been diverted to purposes different from those 
alleged in excuse for such collection, — are not questions ad- 
journed hither for adjudication upon this record. The legiti- 
mate and only regular inquiry before the court is this, — 
whether the authority claimed and exerted by New York, and 
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the mode she has chosen for its exertion, be in conformity with 
the provisions of the Constitution: LT shall dismiss from my 
view of this cause every other question, as irrelevant and out 
of place. 

The legislation of New York, and the proceedings adopted 
to enforce it, are assailed as violations of the Constitution, first, 
as being repugnant to, and an interference with, the power dele- 
zated to Congress to regulate foreign commerce. And this 
reneral proposition has been divided into two more 

rounds of objection : — 

Ist. The prohibition to the States to levy taxes or impos 
on imports. 

2d. The alleged right of Congress to regulate exclusively the 
admission of aliens, —a right msisted on as falling by construe- 
tion within the commereial power, or within some other impli- 
cation in the Constitution. 

As guides in the examination of these objections, I will take 
leave to propound certain rules or principles regarded by my- 
self, at least, as postulates. and conceded to be such, perhaps, 
by every expositor of the Constitution and of the powers of the 
State governments. 

Ist. Then, Congress have no powers save those which are 
expressly delegated by the Constitution, and such as are neces- 
sary to the exercise of powers expressly delegated. (Constitu- 
tion, art.1, sec. 8, clause 18, and Amendments, art. 10. ) 

2d. The necessary auxiliary powers vested by art. 1, sec. 8, 
of the Constitution cannot be correctly interpreted as confer- 
ring powers which, in their own nature, are original, independ- 
ent substantive powers; they must be incident to original sub- 
staitive grants, ancillary in their nature and objects, and con- 
trolled by and limited to the original grants themselves. 

od. The question, whether a law be void for its repugnancy 
to the Constitution, ought seldom, if ever, to be decided in the 
affirmative in a doubtful case. It is not on slight implication 
and vague conjecture, that a legislature is to be pronounced 
to have transcended its powers, and its acts to be considered 
void. The opposition between the Constitution and the law 
should be such, that the judge feels a clear and strong convic- 
tion of their incompatibility with each other. (6 Cranch, 
128.) Various other cases might be adduced to the same 
effect. Governed by the above principles, whose soundness 
will scarcely be doubted, I proceed to inquire wherein the ex- 
isting legislation of New York is in conflict with the Constitu- 
tion, or with any regulation of Congress established under the 
authority of that instrument. Whilst, with respect to the par- 
amount authority in Congress to regulate commerce with for- 
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eign nations and amongst the several States, (with the excep- 
tions and qualifications of internal commerce and of regulations 
necessary for the health and security of society,) there appears 
to have been great unanimity everywhere amongst all persons, 
much diversity of opinion has existed amongst members of this 
tribunal as to another characteristic of this grant to Congress ; 
namely, as to whether it implies an exclusiveness which neces- 
sarily denies and forbids, apart from actual or practical collision 
or interference, every thing like the power of commercial regu- 
laty 1 the part of the States. 

collate or comment upon these various opinions would 
vere be a work of detail and curiosity rather than of utility. 
A reference to them is no further necessary than to remark, 
that their preponderance is against the position'of exclusiveness 
in the sense above mentioned, or in any acceptation beyond an 
actual interference or an unavoidable and essential repugnance 
in the nature of the separate State and Federal action. 

And still more would an examination of these opinions be 
useless, if, indeed, it would not be irregular, since the decision 
at the last term but one of this court, upon the license laws of 
Massachusetts, Rhode Island, and New Hampshire, reported in 
5 Howard, 5V4, in which decision the preceding cases upon 
this subject were reviewed, and the character of exclusiveness 
in the power delegated to Congress repelled and denied. It 
was my purpose, with this general reference to the decisions of 
this court, to pass from the point of exclusiveness in the power 
of Congress over commercial regulations to other questions in- 
volved in the present cause; but certain positions just confi- 
dently stated from the bench seem to require @ pause in my 
progress, long enough to show the inconsistency of these posi- 
tions with the Constitution, — their direct conflict, indeed, with 
themselves. Thus, in the argument to sustain the exclusive- 
ness of the commercial power in Congress, it has been affirmed 
that, the powers of the Federal government being complete, and 
within the scope of their design and objects admitting of no 
partition, the State governments can exercise no powers affect- 
ing subjects falling within the range of Federal authority, 
actual or potential, or in subordination to the Federal govern- 
ment ; yet it is remarkable that this assertion has been followed 
in the same breath by the concession, that the pilot laws are, 
to some extent, regulations of commerce, and that pilot laws, 
though enacted by the States, are constitutional, and are valid 
and operative until they shall be controlled by Federal legisla- 
tion. 

Again: the very language of the Constitution may be ap- 
pealed to for the recognition of powers to be exercised by the 
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States, until they shall be superseded by a paramount authority 
vested in the Federal government. Instances of these are the 
powers to train the militia, to lay duties or imposts on imports 
or exports, so far as this shall be necessary to execute the in- 
spection laws; and the provision in the fourth section of the 
first article of the Constitution, declaring that the times, places, 
and manner of holding elections for senators and representa- 
tives shall be prescribed in each State by the legislature there- 
of, subject to the power of Congress at any time to alter such 
regulation. Here, then, are examples put by the Constitution 
itself, which wholly overthrow this idea of necessity for wii 
versal exclusiveness in the investiture of Federal power ; exam- 
ples surely not of minor importance to any which can be de- 
rived from the ordinary exigencies of trade. I must stop here, 
too, long enough to advert to a citation which has been made, 
in support of the idea of exclusive commercial power, from the 
opinion of the late Mr. Justice Baldwin, in the case of Groves 
v. Slaughter, 15 Peters, 511. With regard to this opinion, it 
would seem to be enough to deprive it of binding influence as 
authority, to remark that it was a dissent by a single judge ; 
and this opinion should have still less weight here or else- 
where, when it shall be understood to have asserted the extra- 
ordinary doctrine that the States of this Union can have no 
power to prohibit the introduction of slaves within their terri- 
tory when carried thither for sale or traflic, because the power 
to regulate commerce is there asserted to reside in Congress 
alone. It may safely be concluded, | think, that the justice 
who cites, with seeming approbation, the opinion of Mr. Justice 
Baldwin, will hesitate to follow it to the eccentric and startling 
conclusion to which that opinion has attained. 

In opposition to the opinion of Mr. Justice Baldwin, I will 
place the sounder and more orthodox views of Mr. Justice 
Story upon this claim to exclusive power in Congress, as ex- 
pressed in the case of Houston v. Moore, 5 Wheat. 48, with 
so much ciearness and force as to warrant their insertion 
here, and which must strongly commend them to every con- 
stitutional lawyer. The remarks of Justice Story are these : — 
‘Questions of this nature are always of great importance and 
delicacy. ‘They involve interests of so much magnitude, and 
of such deep and permanent public concern, that they cannot 
but be approached with uncommon anxiety. The sovereignty 
of a State in the exercise of its legislation is not to be impaired, 
unless it be clear that it has transcended its legitimate authori- 
ty ; nor ought any power to be sought, much less to be ad- 
judged, in favor of the United States, unless it be clearly with- 
in the reach of its constitutional charter. Sitting here, we are 
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not at liberty to add one jot of power to the national govern- 
ment beyond what the people have granted by the Constitu- 
tion; and, on the other hand, we are bound to support the 
Constitution as it stands, and to give a fair and rational scope 
to all the powers which it clearly contains. The Constitution 
containing a grant of powers in many instances similar to 
those already existing in the State governments, and some of 
these being of vital importance to State authority and State 
legislation, it is not to be admitted that a mere grant of such 
powers in aflirmative terms to Congress does per se transfer an 
exclusive sovereignty on such subjects to the latter. On the 
contrary, a reasonable interpretation of that instrument neces- 
sarily leads to the conclusion, that the powers so granted are 
never exclusive of similar powers existing in the States, unless 
where the Constitution has expressly in terms given an exclu- 
sive power to Congress, or the exercise of a like power is pro- 
hibited to the States, or there is a direct repugnancy or incom- 
patibility in the exercise of it by the States. In all other 
cases not falling within the classes already mentioned, it seems 
unquestionable that the States retain concurrent authority with 
Congress, not only upon the letter and spirit of the eleventh 
amendment of the Constitution, but upon the soundest princi- 
ples of general reasoning. ‘There is this reserve, however, that, 
in cases of concurrent authority, where the laws of the States 
and of the Union are in direct and manifest collision on the 
same subject, those of the Union, being the supreme law of the 
land, are of paramount authority, and State laws so far, and so 
far only, as such incompatibility exists must necessarily yield. 
Such are the general principles by which my judgment is 
guided in every investigation on constitutional points. I do 
not know that they have ever been seriously doubted. They 
commend themselves by their intrinsic equity, and have been 
amply justified by the opinions of the great men under whose 
guidance the Constitution was framed, as well as by the prac- 
tice of the government of the Union. ‘To desert them would 
be to deliver ourselves over to endless doubts and difliculties, 
and probably to hazard the existence of the Constitution 
itself.’ Here, indeed, is a commentary on the Constitution 
worthy of universal acceptation. 

As the case of Gibbons v. Ogden has been much relied on 
in the argument of these cases, and is constantly appealed to 
as the authoritative assertion of the principle of exclusiveness 
in the power in Congress to regulate commerce, it is proper 
here to inquire how far the decision of Gibbons v. Ogden 
affirms this principle, so often and so confidently ascribed to it ; 
and after all that has been said on this subject, it may be mat- 
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ter of surprise to learn, that the court, in the decision above 
mentioned, so far from aflirming that principle, emphatically 
disclaims all intention to pass upon it. It is true that the 
court, in speaking of the power to regulate commerce vested 
in Congress by the Constitution, says, that, like all other powers 
vested in Congress, “it is complete in itself, may be exercised 
to its utmost extent, and acknowledges no limitations other 
than are comprised by the Constitution.” How far exclusive- 
ness in its nature or in the modes of its exercise is indispensa- 
ble to this completeness of the power itself, the court does not 
say ; but, as has been already remarked, declares its intention 
not to speak on these topics. These are the words of the 
court : — “ In discussing the question whether this power is still 
in the States, in the case under consideration, we may dismiss 
from it the inquiry whether it is surrendered by the mere grant 
to Congress, or is retained until Congress shall exercise the 
power. We dismiss that inquiry, because it has been exercised, 
and the regulations which Congress deemed it proper to make 
are now in full operation. The sole question is, Can a State 
regulate commerce with foreign nations and among the States, 
while Congress is regulating it?’ And, in fine, upon this 
question of exclusiveness, the case of Wilson v. The Blackbird 
Creek Marsh Company affirms, in language too explicit for 
misapprehension, that the States may, by their legislation, 
create what may be obstructions of the means of commer- 
cial intercourse, subject to the controlling and paramount au- 
thority of Congress. The words of the court in the case last 
mentioned are these: —*‘ If Congress had passed any act which 
bore upon the case, any act in execution of the power to regu- 
late commerce, the object of which was to control State legis- 
lation over those small navigable creeks into which the tide 
flows, and which abound throughout the lower country of the 
Middle and Southern States, we should feel not much difficulty 
in saying that a State law coming in conflict with such an act 
would be void. But Congress has passed no such act. The 
repugnancy of the law of Delaware to the Constitution is 
placed entirely on its repugnancy to the power to regulate com- 
merce with foreign nations and among the several States; a 
power which has not been so exercised as to affect the ques- 
tion. The act is not in violation of this power in its dormant 
state.” (2 Peters, 252.) 

I now proceed to inquire whether the exaction of one dollar 
by New York from aliens arriving within her limits from 
abroad by sea, can be denominated a regulation of commerce, 
either according to the etymological meaning of the word 
commerce, or according to its application in common parlance. 
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Commerce, from. con and mercis, critically signifies a mutual 
selling or traffic, and in ordinary and practical acceptation it 
means trade, bargain, sale, exchange, barter; embracing these 
both as its means and its objects. Different and metaphori- 
eal significations of the term can doubtless be suggested by 
ingenious imaginations. ‘Thus we read in a great poet of 
“looks commercing with the skies”; but this sublimated 
application of the term would badly accord with the views 
of commerce in a mercantile sense, or with the utilitarian 
spirit of this calculating and prosaic age.* 

Does the law of New York operate either directly or neces- 
sarily upon any one of these ingredients of commerce ? Does 
it look to them at all: With regard to the emigrant, this law 
institutes no inquiry either as to his pursuits, or his intentions, 
or his property. He may be a philosopher, an agriculturist, a 
mechanic, a merchant, a traveller, or a man of pleasure; he 
may be opulent, or he may be poor ;—none of these circum- 
stances affect his admission. It is required, upon his entering 
the State, that there be paid by or for him a given sum, grad- 
uated upon a calculation of benefit to himself and to others 
similarly situated with himself, —or, if you choose, upon a cal- 
culation of advantage to the State; but, under whatever as- 
pect it is viewed, wholly irrespective of property or occupa- 
tion. So far, then, as the emigrant himself is considered, this 
imposition steers entirely clear of regulating commerce, in any 
conceivable sense; it is literally a tax upon a person placing 
himself within the sphere of the taxing power, and the nature 
and character of the proceeding are in no wise changed where 
payment shall be made by the m: ister of the vessel acting as 
the agent and on behalf of the emigrant. It would still be 
purely an exercise of the great, indefeasible right of taxation, 
which, it has been explicitly said by this court, would extend 
to every subject but for the restriction as to imports and ex- 
ports imposed by the Constitution; a right, too, expressly de- 
clared to belong to a branch of power wholly different from 
the power to regulate commerce, and forming no part of that 
power, Thus, in the case of Gibbons v. Ogden, 9 Wheaton, 
201, this court, speaking of the power of laying duties or im- 
posts on imports or exports, make use of the following lan- 
guage :—“ We think it very clear, that it is considered as a 
branch of the taxing power. It is so treated in the first clause 





* Commerce, from con pee merx, which Vossius derives from the Sishwe w, to di- 
vide a part of his own for a part of another's, to exchange, to bargain and sell, to 
trade or traffic, to have intercourse for purposes of traffic. Werehand, or merchant, 
from merx or mercs. contracted from mercis, is by some derived from mercari, by 
others from the Greck pépos, pars, quia res per partes venditur. 'To merchand,to buy, 
to trade, to traffic. — Richardson’s Dictionary. 
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of the eighth section. ‘Congress shall have power to lay and 
collect taxes, duties, imposts, and excises’; and before com- 
merce is mentioned, the rule by which the exertion of this 
power must be governed is declared. It is that all duties, im- 
posts, and excises shall be uniform. In a separate clause of the 
enumeration, the power to regulate commerce is given, as being 
entirely distinct from the right to levy taxes and imposts, and 
as being a new power not before conferred. The Constitution, 
then, considers these two powers as substantive and distinet 
from each other, and so places them in the enumeration it con- 
tains. The power of imposing duties on imports is classed 
with the power to levy taxes, and that seems to be its natural 
place. But the power to levy taxes could never be considered 
as abridging the right of the States on that subject, and they 
might consequently have exercised it by levying duties on im- 
ports or exports had the Constitution contained no prohibition 
on this subject. This prohibition, then, is an exception to the 
acknowledged power of the States to levy taxes; not from 
the questionable power to regulate commerce.” Again, in the 
same case, p. 200, it is declared that “ there is no analogy be- 
tween the power of taxation and the power to regulate com- 
merce”’; that the powers are not the same; that there is 
neither aflinity nor resemblance between them (p. 198). It 
follows ex necessitate from this language, that the right to 
regulate commerce must mean something essentially distinct 
and separate from the power to impose duties or taxes upon 
imports ; and that the latter might exist independently of and 
without the former. The assertion of the court here is too 
clear and emphatic to be misapprehended ; and it would seem 
to follow by regular induction therefrom, that a tax directly 
upon the master himself, in consideration of the emigrauts 
brought by him within the limits of the State, could not be 
within the prohibition of the Constitution, unless those emi- 
grants could in legal or in ordinary acceptation be made to fall 
within the meaning of the term imports. This would be ab- 
solutely necessary, and by a different construction the authori- 
ty of Gibbons v. Ogden would be wholly overthrown. It is 
said, upon the authority of Gibbons v. Ogden, that com- 
merce includes navigation, as a necessary means or instrument. 
Let this, as a general proposition, be conceded, still it by no 
means follows that navigation always implies commerce, and 
much less does it follow that the instruments of commerce, 
simply because they may be instruments, either as agents or 
as property, are to be wholly exempted from burdens incident 
to all other subjects of social polity. I will not contend that 
the master, his vessel, and his mariners and passengers, are not 
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all subject to proper regulations of commerce enacted by Con- 
gress; the proposition | maintain is this: that regulations of 
commerce do not embrace taxes on any or on all the subjects 
above named, exacted within the just sphere of the power im- 
posing them. ‘Thus, then, the assessment made by New York 
is purely a tax, not a regulation of commerce; but it is not 
a tax on imports, unless passengers can be brought within this 
denomination ; if they cannot, it is a tax simply on persons 
coming within the jurisdiction of the taxing power. And 
who shall deny or control this sovereign attribute, when operat- 
ing within its legitimate sphere? When and by whom shall 
any restriction be put upon it beyond the point to which it has 
been voluntarily and expressly conceded by the Constitution ? 
And this point, it is said, by the decision of Gibbons v. Og- 
den, is established singly and determinately in the prohibition 
to impose taxes on imports. With regard to this essential and 
sovereign power of taxation, it may be proper here to advert 
to the caution with which it was granted, and the extreme 
jealousy which was manifested towards any and every appre- 
hended encroachment upon it by the Constitution when it was 
offered for adoption. Against such dreaded encroachment 
were pointed some of the most strenuous objections of the op- 
ponents of the new government. ‘They insisted that revenue 
Was as requisite to the purposes of the local administrations as 
to those of the Union, and that the former were at least of 
equal importance with the latter to the happiness of the peo- 
ple; that it was therefore as necessary that the State gov- 
ernments should be able to command the means of supplying 
their wants, as that the national government should possess 
the like means in respect to the wants of the Union ; and they 
said that, as the laws of the Union were to become the su- 
preme law of the land, and as the national government was to 
have power to pass all laws necessary for carrying into execu- 
tion the authorities with which it was proposed to vest it, the 
national government might at any time abolish the taxes im- 
posed for State objects, upon the pretence of an interference 
with its own. ‘The objections just stated, and the feeling of 
mistrust in which they had their origin, the advocates of the 
Constitution found it indispensable to remove; hence it is 
that in the Federalist we find several numbers of that able 
work devoted particularly to the purpose of reconciling the ex- 
istence of the power of taxation in the Federal government 
With its possession and exercise on the part of the States, and 
nothing can be more explicit than is the admission contained 
in these papers of the independent and unqualified power in the 
States in reference to this subject. In the thirty-second number 
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of the Federalist, the writer thus expresses himself: — “I am 
willing here to allow, in its full extent, the justness of the rea- 
soning which requires that the individual States should possess 
an independent and uncontrollable authority to raise their 
own revenues for the supply of their own wants. And mak- 


ing this concession, L affirm (with the exception of duties on ° 


imports and exports) they would, under the plan of the Con- 
vention, retain that authority in the most absolute and un- 
qualified sense ; and that an attempt on the part of the nation- 
al government to abridge them in the exercise of it would be 
a violent assumption of power, unwarranted by any article or 
clause of its Constitution.” Again, in the same number, 
speaking with respect to the prohibition on the States from 
imposing duties on imports, it is said : — “This restriction im- 
plies an admission, that, if it were not inserted, the States 
would possess the power it excludes ; and it implies a further 
admission, that as to all other taxes the authority of the 
States remains undiminished.” Such were the principles and 
doctrines of the Constitution as admitted, nay, urged, by the 
advocates for its adoption; and it is thought that there is no 
candid inquirer into the history of the times who will profess to 
believe that, had their admission not been thus made and ear- 
nestly pressed, the Constitution could have been accepted by 
the States. The contemporaneous interpretation thus given by 
the very fabricators of the instrument itself, confirmed, as has 
been shown, by the decision of Gibbons v. Ogden, is perhaps 
more emphatically declared in the later decision of this court 
in the case of the Providence Bank v. Billings, 4 Peters, 561, 
where the court expresses itself in the following language : — 
“That the taxing power is of vital importance, that it is es- 
sential to the existence of government, are truths which it can- 
not be necessary to affirm. They are acknowledged and as- 
sented to by all. It would seem that the relinquishment of 
such a power is never to be assumed. We will not say that a 
State may not relinquish it; that a consideration sufficiently 
valuable to induce a partial release of it may not exist; but as 
the whole community are interested in maintaining it undi- 
minished, that community has a right to insist that its aban- 
donment ought not to be presumed in a case in which the de- 
liberate purpose of the State to abandon it does not appear.” 
Can it be admitted, then, —can it be established by any cor- 
rect reasoning, —that this high sovereign attribute, pronounced 
by this court to be of vital importance, and essential to the ex- 
istence of a government, must be yielded, upon mere implica- 
tion, to a theory based on no express authority, but on con- 
struction alone,— not recommended by superior utility, but 
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greatly embarrassing in practice the theory of exclusive power 
in Congress to regulate commerce ¢ 

The inquiry next in order, and growing out of the aforegoing 
views, is this: —Can the emigrant, or passenger on whom the 
tax is assessed, on his arrival within the State be properly de- 
nominated an import? It has been contended that he may, 
hecause, according to the classical derivation of the term from 
importare, or tr and porta, he has, like every thing else in the 
ship, been brought in. ‘The advocates of this etymological in- 
terpretation should be cautious of adopting it, since it might 
imply too much, may lead to strange confusion, and ultimately 
to conclusions directly adverse to those they would deduce 
from it. ‘Thus, if the alien passenger is an import, simply from 
the fact of being brought into the State, will not the master 
and mariners also be imports, precisely for the same reason, al- 
though they may be natives and inhabitants of, and merely re- 
turning to, the country and port at which the vessel arrives, 
and thus, if imported, must be imported home, having equally 
sustained, a short time previously, when temporarily leaving 
that home, the character also of exports? Again: under this 
interpretation adilemma might arise as to whether the ship, as 
she had been brought in, would not likewise be an import, or 
whether the ship had imported the crew, or the crew the ship: 
for although the latter would have been conducted into port by 
the former, it would be literally true that they would have 
been brought in by her. These departures from the common 
and received acceptation of language may give rise to distine- 
tions as astute as those in Seriblerius upon the famous bequest 
of Sir John Swale of all his black and white horses, and equal- 
ly useful with those either in the development of truth or the 
establishment of justice. But the strict etymologists have this 
further difficulty to encounter. It is said by Livy, and by 
Varro. in his book De Lingua Latina, that the Romans when 
they laid out a town, as a religious ceremony observed on such 
occasions, delineated its boundaries with a plough; and that 
wherever they designed there should be a gate, they took up 
the plongh and left a space. Hence the word porta, a gate, a 
portando aratrum. "Those, then, who will insist upon ety- 
mological acceptation, necessarily place themselves, as imported, 
within the gate; in other words, within the municipal au- 
thority of the State, and by consequence within the acknowl- 
edged operation of its laws. But such critical derivation cannot 
be admitted as accordant either with common acceptation or 
general experience ; by these the term dmports is justly appli- 
cable to articles of trade proper, —goods, chattels, property, 
subjects in their nature passive and having no volition, — not to 
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men whose emigration is the result of will, and could | not be 
accomplished without their coéperation, and is as much. their 
own act as it is the act of others; nay, much more so. The 
conclusion, then, is undeniable, that alien passengers, rational 
beings, freemen carrying into execution their deliberate inten- 
tions, never can, Without a singular perversion, be classed with 
the subjects of sale, barter, or tratlie; or, in other words, with 
imports. 

The law of New York has been further assailed in argument, 
as being an infraction of the fourteenth article of the treaty of 
amity and commerce negotiated between Great Britain and the 
United States in the year 1794, by which article it is provided 
that “there shall be between all the dominions of his Majesty 
in Kurope, and the territories of the United States, a reciprocal 
and perfect liberty of commerce and navigation. ‘The people 
and the inhabitants of the two countries shall have liberty free- 
ly and securely, and without hindrance and molestation, to 
come with their ships and cargoes to the lands, countries, 
cities, ports, places, and rivers within the dominions and terri- 
tories aforesaid, and to enter into the same; to resort there, and 
to remain and reside there without any limitation of time ; also 
to hire and possess houses and warehouses for the purposes of 
their commerce ; and generally the merchants and traders on 
each side shall enjoy the most complete protection and security 
for their commerce, but subject always, as to what respects this 
article, to the laws and statutes of the two countries respect- 
ively.” 

It has been insisted that the article of the treaty just cited, 
having stipulated that British subjects shall have liberty freely 
and securely, and without hindrance, to come with their ships 
and cargoes to the lands, countries, cities, ports, &c., and to 
remain and reside for the purposes of their commerce ; and the 
second clause of the sixth article of the Coustitution having 
declared the Constitution and the laws of the United States, 
made in pursuance thereof, and treaties made under the author- 
ity of the United States, to be the supreme law of the land, the 
laws of New York, being in derogation of the fourteenth article 
of the treaty of 1794, are unconstitutional and void. The 
fourteenth article of the treaty of 1794, having expired by 
limitation of time anterior to the enactment of the statutes 
complained of, it cannot in terms, as a part of that compact, be 
brought to bear upon this case. ‘The same provision, however, 
with the single variation that British subjects are placed on the 
same footing with other foreigners who shall be admitted to 
enter American ports, was renewed by the first article of the 
treaty of 1815, and by the third article of the same treaty was 
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continued for four years. Subsequently, by the fourth article 
of the Convention with Great Britain of 1818, it was extended 
for ten years, and finally, by the first article of the Convention 
with the same power of the 6th of August, 1827, for an indefi- 
nite period, but liable to be terminated upon notice, from either 
of the contracting parties, of twelve months from and after the 
20th day of October, 1828. The fourteenth article of the 
treaty of 1794, or rather its effect and meaning, with the varia- 
tion above, engrafted on the treaty of 1815, may be considered 
as subsisting at the present time. Before examining particu- 
larly the force of the objection founded upon this stipulation, 
and of the effect sought to be imparted to it from the clause of 
the Constitution adduced in its support, I cannot forbear to re- 
cur to my opinion expressed on a former occasion, it being the 
view [ still entertain as to what should be the interpretation of 
the second clause of the sixth article of the Constitution. The 
opinion referred to is as follows : — 

“This provision of the Constitution, it is to be feared, is 
sometimes expounded without those qualifications which the 
character of the parties to that instrument, and its adaptation 
to the purposes for which it was created, necessarily imply. 
Every power delegated to the Federal government must be ex- 
pounded in coincidence with a perfect right in the States to all 
that they have not delegated; in coincidence, too, with the 
possession of every power and right necessary for their exist- 
ence and preservation ; for it is impossible to believe that these 
ever were, either in intention or in fact, ceded to the general 
government. Laws of the United States, in order to be bind- 
ing, must be within the legitimate powers vested by the Con- 
stitution. Treaties, in order to be valid, must be made within 
the scope of the same powers ; for there can be no authority of 
the United States, save what is derived mediately or immedi- 
ately, and regularly and legitimately, from the Constitution. A 
treaty no more than an ordinary statute can arbitrarily cede 
away any one right of a State, or of any citizen of a State.” 
(5 Howard, 613.) 

Admitting this fourteenth article of the treaty to be in full 
force, and that it purported to take from the State of New York 
the right to tax alieus coming and commorant within her terri- 
tory, it would be certainly incompetent for such a purpose, be- 
catise there is not, and never could have been, any right in any 
other agent than her own government to bind her by sucha 
stipulation. In the next place, the right of taxation claimed 
by New York can by no rational construction of it be made to 
conflict with a correct comprehension of the treaty stipulations 
in question. ‘These neither express nor imply any thing more 
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than security for free, but regular, legitimate commercial i inter- 
course, between the people of the contracting nations, and ex- 
emption from burdens or restrictions inconsistent with such in- 
tercourse ; for this was the sole purpose either contemplated or 
professed. If these stipulations can be extended beyoud this 
meaning, and, under the terms “shall have liberty freely and 
securely to come and enter the ports of the country, and to re- 
main and reside and to hire and occupy houses for the purposes 
of their commerce,” there can be claimed the right to with- 
draw, for an indefinite period, either the persons or the prop- 
erty of aliens from the power of taxation in the States, then 
there is asserted for Congress or the executive the power of 
exerting, through foreign governments and foreign subjects, a 
control over the internal rights and polity of the States, which 
the framers of the Constitution and the decisions of this court, 
already quoted, have denied to the government in the exercise 
of its regular domestic functions. It would be diflicult to limit, 
or even to imagine, the mischiets comprised in such an interpre- 
tation of the treaty stipulations above mentioned. As one ex- 
ample of these, if it should suit the commercial speculations of 
British subjects to land within the territory of any of the States 
cargoes of negroes from Jamaica, Hayti, or Africa, it would be 
difficult, according to the broad interpretation of the commer- 
cial privileges conferred by those stipulations, to designate any 
legitimate power in the States to prevent this invasion of their 
domestic security. According to the doctrines advanced, they 
could neither repulse nor tax the nuisance. 

The argument constructed by counsel and by some of the 
judges upon the provisions of the act of Congress authorizing 
the importation of the tools of mechanics, their clothing, &e., 
free from duties, presents itself to my mind as wanting in 
logical integrity, and as utterly destructive of positions which 
those who urge this argument elsewhere maintain. The ex- 
emption allowed by Congress can correctly be made to signify 
nothing more than this: that the general government will not 
levy duties on the private effects of certain classes of persons 
who may be admitted into the country. But, by any rule of 
common sense, can this exemption be made to signify permis- 
sion to those persons to land at all events in the States? It as- 
serts or implies no such thing ; much less does it convey a com- 
mand, or the power to issue a command, to the States to admit 
them. Must not this benefit of exemption from duties be al- 
Ways in enjoyment subordinate to and dependent upon the 
right of the owner of the property exempted to enter the coun- 
try? This is inevitable, unless it be contended that a mere 
forbearance to exact duties on the property is identical with 
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ordering the admission of its owner ; thus making the man the 
incident of the property, and not the property that of the man, 
—a reductio in absurdum, which cannot be escaped from by 
those who deduce the right of admission from the act of Con- 
gress. But are those who assume this ground aware that it is 
destructive of other positions which they themselves have not 
only conceded, but even imsist uponr They have admitted 
the power or right of self-preservation in the States, and, as a 
means of securing this right, the power of excluding felons, 
convicts, paupers, and persons infected ; but according to this 
argument, based upon the acts of Congress and on the treaty 
stipulations for free access and commorancy, all must be per- 
mitted to land and to remain; for these acts of Congress and 
treaty stipulations contain no exceptions in favor of the safety 
of the States; they are general, and in their terms ride over 
all such considerations as health, morals, or security amongst 
the people of the States. ‘This argument cannot be main- 
tained. ‘The true interpretation of the act of Congress referred 
to is this: tools, clothing, and personal property of mechan- 
ics, are goods, chattels, imports, in the known and proper sense 
of the term Gaports ; Congress, having under the Constitution 
the power to impose duties on these, possess the correlative 
right of exempting them from duties; this they have done, 
and nothing beyond this. Congress have not pretended to de- 
clare permission to the mechanic, or to any other description of 
person, directly, to come into the States, because they have no 
such direct power under the Constitution, and cannot assume 
or exercise it indirectly. 

I will now consider the second head of objection to the 
legislation of New York, as propounded in the division stated 
in the commencement of this opinion, namely, the alleged right 
of Congress to regulate exclusively the admission of aliens, as 
aright comprehended within the commercial power, or within 
some other implication in the Constitution. 

Over aliens, gua aliens, no direct authority has been delegated 
to Congress by the Constitution. Congress have the right to 
declare war, and they are bound to the duty of repelling in- 
vasions. ‘They have the power, too, to establish a uniform 
rule of naturalization. By an exercise of the former power, 
Congress can place in the condition of alien enemies all who 
are under allegiance to a nation in open war with the United 
States; by an exercise of the second, they can extend to alien 
friends the common privileges of citizens. Beyond these _pre- 
dicaments put by the Constitution, and arising out of the law 
of nations, where is the power in Congress to deal with aliens, 
as a class, at all? and much more the power, when falling with- 
43 * 
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in neither of the aforegoing predicaments, to invite them to or 
to repel them from our shores, or to prescribe the terms on 
which, in the first instance, they shall have access to, and, if 
they choose, residence within, the several States, — and this, too, 
regardless of the considerations either of interest or safety 
deemed important by the States themselves: The Constitu- 
tion, confessedly, has delegated no such direct power to Con- 
gress, and it never can be claimed as auxiliary to that which, 
in a definite and tangible form, can nowhere be found within 
that iustrument. 

The power to regulate’the admission, as implied in the right 
of banishment or deportation, of aliens, not the citizens or sub- 
jects of nations in actual war with the United States, was at 
oue period of our history assumed by the Federal government ; 
and a succinct review of the arguments by which this pre- 
tension was sought to be sustained must expose its absolute 
fallacy. 

Congress, it was insisted, could exert this power under the 
law of nations, to which alieus are properly amenable. ‘To this 
it was answered, that, under the law of nations, aliens are re- 
sponsible only for national offences, — offences in which their 
nation bears a part; they are then alien enemies. "That alien 
fricuds, on the other hand, owe a temporary allegiance to the 
government under which they reside, and for their individ- 
ual offenees committed against the laws of that government 
they are responsible, as other members of the community, to 
the municipal laws. 

Again, it was asserted that the right was vested in Congress 
under the power to make war, and under the power and the 
duty to prevent invasion. ‘The obvious refutation of this ar- 
guiment was furnished in the reply, that alien friends could not 
be the subjects of war (public national conflict), nor in any 
sense the instruments of hostile invasion, such invasion being 
uu operation of war. Neither could they fall within the power 
vested by the Constitution to grant letters of marque and re- 
prisal, as an equivocal authority partaking of the characters of 
var and peace; “reprisal being a seizure of foreign persons 
and property, with a view to obtain that justice for injuries 
done by one state or its members, for which a refusal of the 
aggressors requires such a resort to force under the law of na- 
tions. It must be considered as an abuse of words to call the 
removal of persons from a country a seizure or a reprisal on 
them ; nor is the distinction to be overlooked between reprisal 
on persons within the country, and under the faith of its laws, 
and on persons out of the country.” (Madison’s Report.) It 
may, then, be correctly affirmed, that by no direct delegation of 
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power by the Constitution, — not by the power to declare war, 
not by the power to make reprisals, not by the more general 
power to punish offences against the laws of nations, nor by 
the power and duty of repelling invasion, — has the right 
been given to Congress to regulate either the admission or the 
expulsion of alien friends. Does such a right result from any 
ratioual or necessary implication coutained in the Constitution ? 
We find that, even anterior to the adoption of this instrument, 
attempts were made to aseribe to it the delegation of such a 
power by the ninth section of the first article, and this as- 
cription Was strenuously urged as a reason against its adoption. 
The objection, whether fairly or uncandidly urged, was found- 
ed, no doubt, upon some ambiguity of language of the ninth 
section; an ambiguity perfectly explained by contemporaneous 
exposition, and by the written history of its progress and ulti- 
mate adoption. Let us see how this section has been inter- 
preted at its date by those who bore the chief part in the 
formation of the Constitution; and who, to commend it when 
completed to their countrymen, undertook and accomplished an 
able and eritical exposition of its every term. We shall see, 
by the almost unanimous declaration of these sages, that the 
clause and article in question was intended to apply to the 
African slave-trade, and to no other matter whatever. Thus, 
in the forty-second number of the Federalist, it is said by Mr. 
Madison, speaking of the section and article in question : — * It 
were doubtless to be wished that the power of prohibiting the 
importation of slaves had not been postponed until the year 
1SU8, or rather that it had been sutlered to have immediate 
operation. But it is not diflicult to account, either for this 
restriction on the general government, or for the manner in 
which the whole clause is expressed. It ought to be con- 
sidered as a great point gained in favor of humanity, that a 
period of twenty years may terminate for ever within these 
States a traflic which has so long and so loudly upbraided the 
barbarism of modern policy.” Again he says, — “ Attempts have 
been made to pervert this clause into an objection against the 
Constitution, by representing it on one side as a criminal toler- 
ation of an illicit practice, and on another, as calculated to 
prevent voluntary and beneficial emigrations from Europe to 
America. I mention these misconstructions, not with a view 
to give them an answer, —for they deserve none, — but as spe- 
cimens of the manner and spirit in which some have thought 
fit to conduct their opposition to the proposed government.’ 
Before proceeding farther with the history. of this article, 
it will be well to contrast the view of its scope and objects, as 
given in the quotation just made from the Federalist, with the 
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arguments of the counsel who press this article as evidence of 
an intention to vest in Congress the sole power of controlling 
the admission of aliens; subsequently, at least, to the year 
1808. It is strenuously urged by them, that the introduction 
of aliens has always been accordant with the policy of the 
government, and so highly promotive of advantage to the coun- 
try in clearing and cultivating its forests, and increasing its 
physical strength, that the power of interfering with these im- 
portant objects should not be subjected to the hazard of State 
abuses, but that they should be intrusted to the Federal govern- 
ment alone. Yet the learned counsel will be somewhat sur- 
prised to hear that the migration or importation he so zealously 
advocates is proved (by contemporaneous authority, ou which 
he rests his argument) to be “an unnatural traffic, which has so 
long and so loudly upbraided the barbarism of modern policy ”; 
and that ‘it ought to be regarded as a great point gained in 
favor of humanity, that a period of twenty years might ter- 
minate it for ever in these States.” For such, and such only, 
is the migration limited to the States for twenty years, by the 
ninth section of the fourth article, on which counsel found 
themselves; such only the migration over which the Constitu- 
tion has given power to Congress, as the natural meaning of 
the section signifies, and which alone it was intended to con- 
vey, as we are told by those who framed it.* 

If the history of the ninth section of article fourth be traced, 
in the proceedings of the Convention, from its introduction 
into that body until finally moulded and engrafted upon the 
Constitution (3 Madison Papers, from p. 1388 to p. 1673), it 
will be found that not one member of the Convention ever 
treated this section in other terms, or as designed for any other 
purpose, than as a power specially given to Congress by that 
section alone to abolish the foreign slave-trade from the period 
limited by that section, with the exception of a single obser- 
vation of Colonel Mason of Virginia, that the provision as it 
stood might be necessary in order to prevent the introduction 
of convicts; but not pretending to extend the power of Con- 
gress beyond these and the foreign slave-trade. 











* 3 Madison Papers, August 21st, 1787. 1. Proposition by Mr. Martin against 
article 7. Motion to exclude slave-trade (Vol. III. p. 1388). Mr. Rutledge, Mr. 
Ellsworth, and Mr. Pinckney, all opposed to Mr. Martin’s motion (pp. 1388 and 
1389). August 22.— Mr. Sherman, though against slave-trade, was opposed to 
taking it from the States (p. 1590). Colonel Mason thought it immoral and dan- 
gerous, and was for its immediate abolition (pp. 1390, 1391). Mr. Ellsworth op- 
posed to interference ; if it was so immoral as to require interference, they ought to 
abolish it, and free all slaves (p. 1391); that slaves were necessary, and must be 
imported for use in the sickly rice-swamps of South Carolina and Georgia (p. 1392). 
Mr. Pinckney, General Pinckney, Mr. Baldwin, Mr. Wilson, Mr. Gerry, Mr. Dickin- 
son, Mr. Williamson, Mr. Rutledge, Mr. Sherman, (Vol. IL. pp. 1392-1397,) all 
treat of this article as applicable only to the slave-trade. 
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The migration or importation embraced in it is in the de- 
bates uniformly and plainly called the slave-trade by certain 
Southern States, which the Convention would have abolished 
by the Constitution itself, but for the avowed necessity of 
propitiating those States by its toleration for twenty years. 
There, too, it will be seen that Mr. Gouverneur Morris, with Hit 
a frankness and sagacity highly creditable, objected to the 
ambiguous language in which the section was proposed and 
adopted. He said **he was for making the clause read at 
once, ‘the importation of slaves’ into North Carolina, South 
Carolina, and Georgia shall not be prohibited, &c. ‘This, he 
said, was most fair, and would avoid the ambiguity by which, 
under the power with regard to naturalization, the liberty re- 
served to the States might be defeated. He wished it to be 
known, also, that this part of the Constitution was a com- 
pliance with those States.” (3 Madison Papers, 1427 and 
1478.) <A portion of the Convention objected to an open 
sanction of the slave-trade upon the very face of the Constitu- 
tion, Whilst the Southern States would not yield their views 9 
of their own interests or necessities; hence, in the spirit of 
compromise, the section was unfortunately permitted to retain 
the ambiguity objected to by Mr. Morris; and hence, too, the 
color given for those misconstructions of the restriction on the 
general government, and the manner in which it is expressed, 
so decidedly reprehended in the number of the Federalist al- 
ready quoted. This ninth section of the fourth article of the 
Constitution has, on a former occasion, been invoked in support 
of the power claimed for the Federal government over alien 
friends. ‘The supporters in Congress of the alien law, passed 
in 1798, endeavoured to draw from this very section a justifi- 
eation of that extraordinary enactment ; and as their argument 
deduced from it is, perhaps, as cogent as any likely to be pro- 
pounded at this day, it may be properly adverted to as a fair 
sample of the pretension advanced in this case, and of the 
foundation on which it seeks to plant itself. The argument 
alluded to was by a committee of the House of Representa- 
tives, and is in these words: —*'That as the Constitution has 
given to the States no power to remove aliens during the period 
of the limitation under consideration, in the mean time, on the 
construction assumed, there would be no authority in the 
country to send away dangerous aliens, which cannot be ad- 
mitted.” Let the comment of a truly great man on_ these 
startling heresies expose their true character. ‘It is not,” says 
Mr. Madison, “the ineonclusiveness of the general reasoning 
on this passage which chiefly calls the attention to it. It is 
the principle assumed by it, that the powers held by the States 
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are given to them by the Constitution of the United States, and 
the inference from this principle, that the powers supposed to 
be necessary, which are not so given to the State governments, 
must reside in the government of the United States. The re- 
spect which is felt for every portion of the constituted authori- 
ties forbids some reflections which this singular paragraph 
might excite; and they are the more readily suppressed, as it 
may be presumed with justice, perhaps, as well as candor, that 
inadvertence may have had its share in the error. [It would be 
unjustifiable delicacy, nevertheless, to pass by so portentous a 
claim without a monitory notice of the fatal tendency with 
which it would be pregnant.” (Madison’s Report.) The as- 
sertion of a general necessity for permission to the States from 
the general government, either to expel from their confines 
those who are mischievous or dangerous, or to admit to hospi- 
tality and settlement whomsoever they may deem it advanta- 
geous to receive, carries with it either a denial to the former, as 
perfect original sovereignties, of the right of self-preservation, or 
presumes a concession to the latter, the creature of the States, 
wholly incompatible with its exercise. 

This authority over alien friends belongs not, then, to the 
general government, by any express delegation of power, nor 
by necessary or proper implication from express grants. The 
claim to it is essentially a revival of what public sentiment 
so generally and decisively condemned as a usurpation in the 
alien law of 1798 ; and however this revival may at this time 
be freed from former imputations of foreign antipathies or par- 
tialities, it must, nevertheless, be inseparable from — nay, it 
must be the inevitable cause of far greater evils — jealousy, ill- 
feeling, and dangerous conflict between the members of this 
confederacy and their common agent. 

Thus far I have preferred to consider this case as depending 
rather upon great fundamental principles, inseparable from the 
systems of government under which this country is placed. 
than as dependent upon forms of pleading, and conclusions de- 
ducible from those forms. But judging of the case in the lat- 
ter aspect as moulded by those forms, it seems to fall directly 
within the operation of a precedent settled by this court, which 
must, if regarded, decide the law to be with the defendant in 
error. By the second count in the declaration, it is averred 
that the defendant below (the plaintiff in error), being the mas- 
ter of the ship Henry Bliss, in violation of the laws of New 
York, brought into the port of New York, and there actually 
landed the same, two hundred and ninety-five passengers ; the 
demurrer to the declaration, admitting the truth of these aver- 
ments, places the locale of the origin, as well as the infraction 
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of the obligation declared on, within the municipal authority 
of the State, and without the pale of the authority of Congress 
to regulate commerce with foreign nations. In this view, this 
case is brought, not only within the reasoning, but within the 
literal terms, of the decision of The City of New York v. Miln, 
and must be sustained upon the authority of that decision, were 
there no other grounds on which it could be supported. But 
as it is manifest that this case involves the high, and what this 
court has asserted (with the single exception of taxes on im- 
ports) to be the perfect and undiminished and indispensable, 
power of taxation in a sovereign State, it would have seemed 
tome a species of delinquency not to make that right the 
prominent and controlling subject of investigation and decision, 
or to have forborne to vindicate it in its full integrity. 

Between this case and that of Norris v. The City of Boston, 
there are some shades of difference ; they are such, however, as 
by me are not regarded as essential; both the cases rest in 
reality upon the right of taxation in the States; aud as the 
latter case has been examined with so much more of learning 
and ability than [ could have brought to its investigation, by 
his Honor the Chief Justice, [ shall content myself with de- 
claring my entire concurrence in his reasonings and conclusions 
upon it. 

It is my opinion that the judgment of the Court for the Trial 
of Impeachments and Correction of Errors in New York, and 
the judgment of the Supreme Judicial Court of Massachusetts, 
should be aflirmed. 





Nore. —In the opinions placed on file by some of the jus- 
tices constituting the majority in the decision of this case, 
there appearing to be positions and arguments which are not 
recollected as having been propounded from the bench, and 
which are regarded as scarcely reconcilable with the former 
then examined and replied to by the minority, it becomes an 
act of justice to the minority that those positions and argu- 
ments, now for the first time encountered, should not pass with- 
out comment. Such comment is called for, in order to vindi- 
cate the dissenting justices, first, from the folly of combating 
reasonings and positions which do not appear upon the record ; 
and, secondly, from the delinquency of seeming to recoil from 
exigencies, with which, however they may be supposed to 
have existed, the dissenting justices never were in fact con- 
fronted. It is called for by this further and obvious considera- 
tion, that, should the modification or retraction of opinions de- 
livered in court obtain in practice, it would result in this pal- 
pable irregularity ; namely, that opinions, which, as those of the 
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court, should have been premeditated and solemnly pronounced 
from the bench antecedently to the opinions of the minority, 
may in reality be nothing more than criticisms on opinions de- 
livered subsequently in the order of business to those of the 
majority, or they may be mere afterthoughts, changing entirely 
the true aspect of causes as they stood in the court, and pre- 
senting through the published reports what would not be a true 
history of the causes decided. 

Examples of diversity between the opinions in this cause, 
comprehended as they were delivered in court, and as subse- 
quently modified, will now be adverted to. The first is found 
in the solecism, never propounded, perhaps, from any tribunal, 
—one, indeed, which it might have been supposed no human 
imagination, not the most fruitful in anomalies, could ever 
conceive, —‘“that the action of the Federal government by 
legislation and treaties is the action of the States and their in- 
habitants.” If this extraordinary proposition can be taken as 
universally or as generally true, then State sovereignty, State 
rights, or State existence even, must be less than empty names, 
and the Constitution of the United States, with all its limita- 
tions on Federal power, and as it has been heretofore generally 
understood to be a special delegation of power, is a falsehood 
or an absurdity. It must be viewed as the creation of a power 
transcending that which called it into existence ; a power single, 
universal, engrossing, absolute. Every thing in the nature of 
civil or political nght is thus ingulfed in Federal legislation, 
and in the power of negotiating treaties. History tells us of an 
absolute monarch who characterized himself and his authority 
by the declaration, fam the State.” This revolting assertion 
of despotism was, even in the seventeenth century, deemed 
worthy of being handed down for the reprobation of the friends 
of civil and political liberty. What, then, must be thought in 
our day, and in future time, of a doctrine which, under a gov- 
ernment professedly one of charter exclusively, claims beyond 
the terms of that charter, not merely the absolute control of 
civil and political rights, but the power to descend to and 
regulate ad libitum the private and personal concerns of life. 
Thus the ground now assumed in terms for the Federal gov- 
ernment is, that the power to regulate commerce means still 
‘more especially’ the power to regulate “personal inter- 
course.” Again, it is asserted that the Federal government, 
in the regulation of commerce, “ may admit or may refuse for- 
eign intercourse partially or entirely.” If those who resort to 
this term intercourse mean merely commercial transactions as 
generally understood, their argument is an unmeaning variation 
of words, and is worth nothing. ‘They obtain by the attempt- 
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ed substitution uo new power. ‘They have the power to regu- 
late commerce, and nothing beyond this. Commercial inter- 
course is simply commerce. But if they adopt the word dxter- 
rourse singly, in its extended and general acceptation, and 
without the proper qualifying adjunct, they violate the text 
and the meaning of the Constitution, and grasp at powers 
vreatly beyond the scope of any authority legitimately con- 
nected with commerce as well understood. The term com- 
merce, found in the text of the Constitution, has a received, 
established, and adjudged acceptation. The wise men who 
framed the Constitution designed it for practical application. 
They preferred, therefore, to convey its meaning in language 
which was plain and familiar, and avoided words and phrases 
which were equivocal, unusual, or recondite, as apt sources of 
future perplexity. They well understood the signification of 
the word dufercourse, and kuew it was by no means synony- 
mous with the word commerce; they shunned, therefore, the 
ambiguity and seeming affectation of adopting it, in order to 
express their meaning when speaking of commerce. ‘This 
word tfercourse, nowhere found in the Constitution, implies 
infinitely more than the word commerce. Intercourse “ with 
foreign nations, amongst the States. and with the Indian tribes.” 
Under this language, not only might national, commercial, or 
political intercourse be comprehended, but every conceivable 
intercourse between the individuals of our own country and 
foreigners, and amongst the citizens of the different States, 
might be transferred to the Federal government. Aud thus 
we see that, with respect to intercourse with aliens, in time of 
peace, too, it is now broadly asserted that all power has been 
vested exclusively in the Federal government. The investi- 
ture of power in Congress under this term would not be limited 
by this construction to this point. It would extend, not only 
to the right of going abroad to foreign countries, and of requir- 
ing licenses and passports for that purpose; it would embrace 
also the right of transit for persons and property between the 
different States of the Union, and the power of regulating 
highways and vehicles of transportation. We have here a few 
examples of the mischiefS incident to the doctrine which first 
interpolates into the Constitution the term dnfercourse in leu 
of the word commerce contained in that instrament, and which 
then, by an arbitrary acceptation given to this term, claims for 
Congress whatsoever it may be thought desirable to comprise 
within its meaning. By permitting such an abuse, every limit 
may be removed from the power of the Federal government, 
and no engine of usurpation could be more conveniently de- 
vised than the introduction of a favorite word which the inter- 
VOL. VII. 44 
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polator would surely have as much right to interpret as to in- 
troduce. ‘This would be fulfilling almost to the letter the ac- 
count in the Tale of a ‘Tub, of Jack, Peter, and Martin engaged 
in the interpretation of their father’s will. Once let the bar- 
riers of the Constitution be removed, and the march of abuse 
will be onward and without bounds. 


Mr. Justice NELSON, dissenting. 
Norris v. Crry or Boston, anp Sairu v. Turner. 


I have examined particularly the opinion of the Chief Justice 
delivered in these cases of Smith v. ‘Turner, and Norris v. he 
City of Boston, and have concurred, not only in its conclusions, 
but in the grounds and principles upon which it is arrived at; 
and am in favor of affirming the judgments in both cases. 


Mr. Justice WOODBURY, dissenting. 
Norris v. City or Boston, ann Smitru v. Turner. 


In relation to the case of Turner v. Smith, from New York. 
I wish merely to express my non-concurrence with the opinions 
pronounced by the majority of this court. But standing more 
intimately counected with the case of Norris v. Boston, by my 
official duties in the First Cireuit, [ feel more obliged to state, in 
some detail, the reasons for my opinion, though otherwise con- 
tent to acquiesce silently in the views expressed by the Chief 
Justice ; and though not flattering myself with being able, after 
the elaborate discussions we have just heard, to present much 
that is either novel or interesting. 

The portion of the statute of Massachusetts which in this 
vase is assailed, as most questionable in respect to its conformity 
with the Constitution, is the third section. The object of that 
is to forbid alien passengers to land in any port in the State, 


until the master or owner of the vessel pays “two dollars for 


each passenger so landing.” The provisions in the other sec- 
tions, and especially the second one, requiring indemnity for 
the support of lunatics, idiots, and infirm persons on board of 
vessels before they are landed, if they have been or are paupers, 
seem admitted by most persons to be a fair exercise of the 
police powers of a State. 

This claim of indemnity is likewise excused or conceded as 
a power which has long been exercised by several of the 
Atlantic States in self-defence against the ruinous burdens 
which would otherwise be flung upon them by the incursions 
of paupers from abroad, and their laws are often as stringent 
against the introduction of that class of persons from adjoining 
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States as from foreign countries. (Revised Statutes of New 
Hampshire, ch. 67, $ 5; 5 Howard, 629.) 

Such legislation commenced in Massachusetts early after our 
ancestors arrived at Plymouth. It first empowered the remov- 
al of foreign paupers. (See Colonial Charters and Laws, 1639, 
p. 173, and 1692, p. 252.) It extended next to the requisition 
of indemnity from the master, as early as the year 1701. (See 
Statute of 15 Wm. ILL, Ibid. 363.) But while it embraced 
removals of paupers not settled in the Colony, and indemnity 
required from the master for the support of foreigners intro- 
duced by sea, | do not think it assumed the special form used 
in the third section of this statute, until the year 1837, after 
the decision in the case of The City of New York v. Miln, 11 
Peters, 107. L shall not, therefore, discuss further the provis- 
ions in the second section of the statute ; for, at all events, the 
requisitions of that section, if not by all admitted to be consti- 
tutional, are less objectionable than those of the third ; and if 
the last can be vindicated, the first must be, and hence the last 
has constituted the burden of the arguments on both sides. 

It will be remembered that this third sectidn imposes a con- 
dition on landing alien passengers, or, in other words, levies a 
toll or fee on the master for landing them, whether then pau- 
pers or not, and that the present action is to recover back the 
money which has been collected from the master for landing 
such passengers. 

After providing, in the following words, that, ‘‘ when any 
vessel shall arrive at any port or harbour within the State, from 
any port or place without the same, with alien passengers on 
board, the officer or officers whom the mayor and aldermen of 
the city, or the selectmen of the town, where it is proposed to 
land such passengers, are hereby authorized and required to 
appoint, shall go on board such vessel and examine into the 
condition of said passengers.” The third section of the statute 
declares that “no alien passenger, other than those spoken of _ 
in the preceding section, shall be permitted to land, until the 
master, owner, consignee, or agent of such vessel shall pay to 
the regularly appointed boarding officer the sum of two dollars 
for each passenger so landing; and the money so collected 
shall be paid into the treasury of the city or town, to be appro- 
priated as the city or town may direct for the support of foreign 
paupers.”’ 

[t is conceded that the sum paid here on accout of “alien 
passengers”? was demanded of them, when coming in some 
‘“ vessel,”’ and was collected after she arrived at a “ port or har- 
bour within the State.” Then, and not till then, the master 
was required to pay two dollars for each before landing, “ to be 
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paid into the treasury of the city or town, to be appropriated 
as the city or town may direct for the support of foreign pau- 
pers.” 

By a subsequent lav’, as the foreign paupers had been made 
chargeable to the State treasury, the balances of this fund in 
the different towns were required to be transferred to that 
treasury. 

After careful examination, [ am not satisfied that this exer- 
cise of power by a State is incapable of being sustained as a 
matter of right, under one or all of three positions. 

Ist. That it is a lawful exercise of the police power of the 
State to help to maintain its foreign paupers. 

2d. If not, that it may be regarded as justified by the sov- 
ereign power which every State possesses to preseribe the con- 
ditious on which aliens may enjoy a residence within, and the 
protection of, the State. 

3d. Or it may be justified under the municipal power of the 
State to impose taxes within its limits for State purposes. I 
think, too, that this power has never been ceded to the gen- 
eral government, either expressly or by implication, in any of 
the grants relied on for that purpose, such as to lay duties on 
imports, or to prohibit the importation of certain persons after 
the year 1808, or to regulate commerce. 

Under the first ground of vindication for the State, the 
whole statute was most probably enacted with the laudable 
design to obtain some assistance in maintaining humanely the 
large number of paupers. and persons likely soon to become 
papers, coming to our shores by means furnished by the muni- 
cipal authorities in various parts of Europe. (See 3 Ex. Doce. 
of 29th Congress, 2d Session, No. 54.) Convicts were like- 
Wise sent, or preparing to be sent, hither from some cities on 
the Continent. (Ibid.) 

A natural desire, then, would exist, and would appear by 
some law, to obtain, first, indemnity against the support of emi- 
grants actually paupers, and likely at once to become chargea- 
ble ; and, secondly, funds to maintain such as, though not actual- 
ly paupers, would probably become so, from this class of aliens. 

It is due to the cause of humanity, as well as the public 
economy of the State, that the maintenance of paupers, 
whether of foreign or domestic origin, should be well pro- 
vided for. Instead of being whipped or carted back to their 
places of Abode or settlement, as was once the practice in 
England and this country in respect to them; or, if aliens, 
instead of being reshipped over a desolate waste of ocean, 
they are to be treated with kindness and relieved or main- 
tained. But still, if feasible, it should, in justice, be at the 
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expense of those introduciug them, and introducing the evils 
which may attend on them. ‘This seems to have been the at- 
tempt in this statute, and as such was a matter of legitimate 
police in relation to paupers. 

But those persons ailected by the third section not being 
at the time actual paupers, but merely alien passengers, the ex- 
pediency or right to tax the master for landing them does not 
seem so clear, in a police view, as it is to exact indemnity 
against the support of those already paupers. Yet it is not 
wholly without good reasons, so far as regards the master or 
owner Who makes a profit by bringing into a State persons 
having no prior rights there, and likely in time to add some- 
thing to its fiscal burdens and the number of its unproductive 
inhabitants. He who causes this danger, and is the willing 
instrument in it, and profits by it, cannot, in these views, ob- 
ject to the condition or tax imposed by the State, who may 
not consider the benefits likely to arise from such a population 
a full couuterbalance to all the anticipated disadvantages and 
contingencies. But the aspect of the case is somewhat differ- 
ent, looking at the tax as falling wholly on the passenger. It 
may not be untrue, generally, that some portion of a burden 
like this rests eventually on the passenger, rather than the 
master or owner. (Neil v. State of Ohio, 3 Howard, 741- 
745.) Yet it does not always; and it is the master, and 
the owners through him, who complain in the present ac- 
tion, and not the passengers ; if it fell on the latter alone, they 
would be likely, not only to complain, but to go in vessels to 
other States where onerous conditions had not been imposed. 
Supposing, however, the burden in fact to light on them, it 
is li some, though a less degree, and in a different view, as a 
matter of right, to be vindicated. 

Were its expediency alone the question before us, some, and 
among them myself, would be inclined to doubt as to the ex- 
pediency of such a tax on alien passengers in general, not pau- 
pers or convicts. Whatever may be their religion, whether 
Catholic or Protestant, or their occupation, whether laborers, 
mechanics, or farmers, the majority of them are believed to be 
useful additions to the population of the New World, and since, 
as well as before our Revolution, have deserved encouragement 
in their immigration by easy terms of naturalization, of voting, 
of holding oflice, and all the political and civil privileges which 
their industry and patriotism have in so many instances shown 
to be usefully bestowed. (See Declaration of Independence ; 
Naturalization Law; 1 Lloyd’s Debates, Gales and Seaton’s 
ed., p. 1147; Taylor v. Carpenter, 2 Woodbury & Minot.) 
If a design existed in any statute to thwart this policy, or if 
44* 
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such were its necessary consequence, the measure would be of 
very questionable expediency. But the makers of this law 
may have had no such design, and such does not seem to be 
the necessary consequence of it, as large numbers of emigrants 
still continue to arrive in Massachusetts when they would be 
likely to ship for ports in other States where no such law 
exists, if this operated on them as a discouragement, and like 
other taxes when felt, or when high, had become in some de- 
gree prohibitory. 

The conduct of the State, too, in this measure, as a matter 
of right, is the only question to be decided by us, and may be 
a very different one from its expediency. Every sovereign 
State possesses the right to decide this matter of expediency 
for itself, provided it has the power to control or govern the 
subject. Our inquiry, therefore, relates merely to that power 
or right ina State; and the ground now under consideration 
to support the exercise of it is her authority to prescribe terms, 
in a police view, to the entry into her boundaries of persons 
who are likely to become chargeable as paupers, and who are 
aliens. 

In this view, as connected with her police over pauperism, 
and as a question of mere right, it may be fairly done by im- 
posing terms which, though imeidentally making it more ex- 
pensive for aliens to come here, are designed to maintain such 
of them and of their class as are likely, in many instances, ere 
long to become paupers in a strange country, and usually with- 
out sufficient means for support in case either of sickness, or 
accident, or reverses in business. So it is not without justifi- 
eation that a class of passengers from whom much expense 
arises in supporting paupers should, though not at that moment 
chargeable, advance something for this purpose at a time when 
they are able to contribute. and when alone it can with cer- 
tainty be collected. (See New York v. Miln, 11 Peters, 156.) 
When this is done in a law providing against the increase of 
pauperism, and seems legitimately to be counected with the 
subject, and when the sum required of the master or passenger 
is not disproportionate to the ordinary charge, there appears no 
reason to regard it as any measure except what it professes to 
be, — one connected with the State police as to alien passen- 
gers, one connected with the support of paupers, and one 
designed neither to regulate commerce nor be a source of rev- 
enue for general purposes. (5 Howard, 626.) 

The tax is now transferred to the State treasury, when col- 
lected, for the reason that the support of foreign paupers is 
transferred there; and this accords with an honest design to 
collect the money only for that object. 
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The last year, so fruitful in immigration and its contagious 
diseases of ship-fever and the terrific cholera, and the death of 
so many from the former, as well as the extraordinary expense 
consequent from these causes, furnish a strong illustration that 
the terms required are neither excessive nor inappropriate. 

There are many other reasons showing that this is legiti- 
mately a police measure, and, as such, competent for the State 
to adopt. It respects the character of those persons to come 
within the limits of the State,— it looks to the benefits and 
burdens deemed likely to be connected with their presence, — 
it regards the privileges they may rightfully claim of relief, 
whenever sick or infirm, though on shipboard, if within the 
boundaries of the State, —it has an eye to the protection they 
will humanely receive if merely in (ransitu through the State 
to other governmenis, and the burdens which, in case of disease 
or accidents, without much means, they may thus throw upon 
the State. And the fund collected is expressly and wholly 
applied, after deducting the expenses of its collection, to “ the 
support of foreign patipers.” 

A police measure, in common parlance, often relates to some- 
thing connected with public morals; and in that limited view 
would still embrace the subject of pauperism, as this court 
held in 16 Peters, 625. But in law, the word police is much 
broader, and includes all legislation for the internal policy of a 
. State. (4 Bl. Com., ch. 13.) 

The police of the ocean belongs to Congress and the admi- 





ralty powers of the general government; but not the police 
of the land or of harbours. (Waring v. Clarke, 5 Howard, 
471.) 

Nor is it any less a police measure because money, rather 


than a bond of indemnity, is required as a condition of admis- 
sion to protection and privileges. The payment of money is 
sometimes imposed in the nature of a toll or license fee, but it 
is still a matter of police. It is sometimes demanded in the na- 
: ture of charges to cover actual or anticipated expenses. Such 
is the case with all quarantine charges. Substantially, too, it 
is demanded under the indemnity given by the secoud section, 
if the person becomes chargeable ; and if that be justifiable, so 
must be this; the fact that one is contingent and the other ab- 
solute cannot affect their constitutionality. Neither is it of 
consequence that the charge might be defrayed otherwise, if 
the State pleased, as from other taxes or other sources. This 
is a matter entirely discretionary with the State. This might 
be done with respect to quarantine expenses or pilotage of ves- 
sels; yet the State, being the sole judge of what is most expe- 
dient in respect to this, can legally impose it on the vessel, or 
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master, or passengers, rather than on . others, unless clearly for- 
bidden by the Federal Constitution. And it can be none the 
less a police measure than is a quarantine charge, because the 
master or owner is required to pay it, or even the passengers, 
rather than the other people of the State by a general tax. 

Even to exclude paupers entirely has been held to be a po- 
lice measure, justifiable in a State. (Prigg v. Pennsylvania, 
16 Peters, 625; 5 Howard, 629.) Why, then, is not the 
milder measure of a fee or tax justifiable in respect to those 
alien passengers considered likely to become paupers, and to 
be applied solely to the support of those who do become 
chargeable from that class: And why is not this as much 
a police measure as the other: If such measures must be ad- 
mitted to be local, are of State cognizance, belong to State 
interests, they clearly are among State rights. 

Viewed asa mere police regulation, then, this statute does not 
conflict with any constitutional provision. Measures which are 
legitimately of a police character are not pretended to be ceded 
anywhere in the Constitution to the general government in ex- 
press terms; and as little can it be argued that they are im- 
pliedly to be considered as ceded, if they be honestly and truly 
police measures. Hence, in all the decisions of this tribunal 
on the powers granted to the general government, either ex- 
pressly or by implication, measures of that character have been 
regarded as not properly to be included. (License Cases, 5 
Howard, 624; Baldwin’s Views, 184, 188; cases cited in 
The United States v. New Bedford Bridge, 1 Woodb. & Min. 
423.) 

Thus viewed, the case also comes clearly within the princi- 
ples settled in New York v. Miln, 11 Peters, 102, and is forti- 
fied by the views in the License Cases, 5 Howard, 504. The 
fact that the police regulation in the case of Miln was enforced 
by a penalty instead of a toll, and in the License Cases by a 
prohibition at times, as well as a fee, does not alter the princi- 
ple, unless the inode of doing it in the present case should be 
found, on further examination, before closing, to be forbid- 
den to the States. 

But if this justification should fail, there is another favora- 
ble view of legislation such as that of the third section of the 
statute of Massachusetts, which has already been suggested, 
and which is so important as to deserve a separate considera- 
tion. It presents a vindication for it different from that of a 
mere police regulation, connected with the introduction or sup- 
port of aliens, who are or may afterwards become paupers, and 
results from the power of every sovereign State to impose such 
terms as she pleases on the admission or continuance of for- 
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elgners peewee her borders. If this power can be reas to 
exist, and it is in its nature and character a police power also, 
then we have already demonstrated that the States can right- 
tully continue to exercise it. But if it be not such a power, 
and hence cannot be ranked under that title and enjoy the ben- 
efit of the decisions exempting police powers from control by 
the general government, yet if it exists as a municipal rather 
than a police power, and has been constantly exercised by the 
States, they cannot be considered as not entitled to it, unless 
they have clearly ceded it to Congress in some form or other. 

Kirst, then, as to its existence. ‘lhe best writers on national 
law, as well as our own decisions, show that this power of ex- 
cluding emigrants exists in all states which are sovereign. 
(Vattel, B. 1, ch. 19, § 231; 5 Howard, 525, 629; New York 
v. Miln, 11 Peters, 1 12 - Price v. Pe ‘nnsylvania, 16 Peters, 625; 
and Holmes v. Jennison, 14 Peters, 565. ) 

Those coming may be voluntary emigrants from other na- 
tions, or travelling absentees, or refugees in revolutions, party 
exiles, compulsory victims of power, or they may consist of 
cargoes of shackled slaves, or large bands of convicts, or brig- 
ands, or persons with incendiary purposes, or imbecile paupers, 
or those suffering from infectious diseases, or fanatics with 
principles and designs more dangerous than either, or under 
circumstances of great iguorance, as liberated serfs, likely at 
once, or soon, to make them a serious burden in their support 
as paupers, and a contamination of public morals. ‘There can 
be no doubt, on principles of national law, of the right to pre- 
vent the entry of these, either absolutely or on such conditions 
as the State may deem it prudent to impose. In this view, a 
condition of the kind here imposed, on admission to land and 
enjoy various privileges, is not so unreasonable, and finds vin- 
dication in the principles of public law the world over.  (Vat- 
tel, B. 1, ch. 19, $$ 219, 231, and B. 2, ch. 7, $$ 93, 94.) 

In this aspect it may be justified as to the passengers, on the 
ground of protection and privileges sought by them in the 
State, either permanently or transiently, and the power of the 
State to impose conditions before and while yielding it. When 
we speak here or elsewhere of the right of a State to decide 
and regulate who shall be its citizens, and on what terms, we 
mean, of course, subject to any restraint on her power which 
she herself has granted to the general government, and which, 


instead of overlooking, we intend to e3 xamine with care before 
closing. 





It having been, then, both in Europe and America, a matter 
of municipal regulation whether aliens shall or shall not re- 
side in any particular state, or even cross its borders, it follows 
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that, if a sovereign state pleases, it may, as a matter of clear 
right, exclude them entirely, or only when paupers or convicts, 
(Baldwin’s Views, 193, 194,) or only when slaves, or, what is 
still more common in America, in Free States as well as Slave 
States, exclude colored emigrants, though free. As further 
proof and illustration that this power exists in the States, and 
has never been parted with, it was early exercised by Virginia 
as to others than paupers, (1 Bl. Com., by ‘Tucker, pt. 2, App., 
p. 33,) and it is now exercised, in one form or another, as to 
various persons, by more than half the States of the Union. 
(11 Peters, 142; 15 ib. 516; 16 ib. 625; 1 Brockenbrough, 
434; 14 Peters, 568 ; 5 Howard, 629.) 

Even the old Congress, September 16th, 1788, recommended 
to the States to pass laws excluding convicts; and they did 
this, though after the new Constitution was adopted, and that 
fact announced to the country. ‘ Resolved, That it be, and 
it is hereby, recommended to the several States to pass proper 
laws for preventing the transportation of convicted malefactors 
from foreign countries into the United States.”’ (Journal of Con- 
gress for 1788, p. 867.) 

But the principle goes further, and extends to the right to 
exclude paupers, as well as convicts, by the States (Baldwin’s 
Views, 188, 193, 194); and Mr. Justice Story, in the case of 
New York v. Miln, 11 Peters, 56, says as to the States, — 
‘1 admit that they have a right to pass poor-laws, and laws to 
prevent the introduction of paupers into the States, under like 
qualifications.” 

Many of the States also exercised this power, not only during 
the Revolution, but after peace ; and Massachusetts especially 
did, forbidding the return of refugees, by a law in 1783, ch. 69. 
Several of the States had done the same as to refugees. (See 
Federalist, No. 42.) 

The first naturalization laws by Congress recognized this 
old right in the States, and expressly provided that such per- 
sons could not become naturalized without the special consent 
of those States which had prohibited their return. Thus in 
the first act:—‘“ Provided, also, that no person heretofore 
proscribed by any State shall be admitted a citizen as aforesaid, 
except by an act of the legislature of the State in which such 
person was proscribed.” (March 26, 1790, 1 Stat. at Large, 
104. See a similar proviso to the third section of the act of 
29th January, 1795, 1 Stat. at Large, 415.) 

The power given to Congress, as to naturalization generally, 
does not conflict with this question of taxing or excluding alien 
passengers, as acts of naturalization apply to those aliens only 
who have already resided here from two to five years, and not 
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to aliens not resident here at all, or not so long. (See acts of 
1790, 1795, and 1800.) 

And it is not a little remarkable, in proof that this power of 
exclusion still remains in the States rightfully, that while, as 
before stated, it has been exercised by various States in the 
Union, — some as to paupers, some as to convicts, some as to 
refugees, some as to slaves, and some as to free blacks, — it 
never has been exercised by the general government as to 
mere aliens, not enemies, except so far as included in what are 
ealled the Alien and Sedition Laws of 1798. By the former, 
being ‘An act concerning aliens,” passed June 15th, 1798, 
(1 Stat. at Large, 571,) power was assumed by the general 
government, in time of peace, to remove or expel them from the 
country ; and that act, no less than the latter, passed about a 
mouth after, (Ibid. 596,) was generally denounced as unconsti- 
tutional, and suffered to expire without renewal ; on the ground, 
among others assigned for it, that, if such a power existed at 
all, it was in the States, and not in the general government, 
nnless under the war power, and then against alien enemies 
alone. (4 Elliot’s Deb. 581, 552, 586 ; Virginia Resolutions 
of 1798.) 

It deserves special notice, too, that, when it was exercised 
on another occasion by the general government, not against 
aliens as such, but slaves imported from abroad, it was in aid 
of State laws passed before 1808, and in subordination to them. 
The only act of Congress on this subject before 1808 expressly 
recognized the power of the State alone then to prohibit the 
introduction or importation “of any negro, mulatto, or other 
person of color,” and punished it only where the States had. 
(See act of Feb. 28, 1803, 2 Stat. at Large, 205.) In further 
illustration of this recognition and codperation with the States, 
it provided, in the third section, that all officers of the United 
States should “ notice and be governed by the provisions of the 
laws now existing in the several States, prohibiting the ad- 
mission or importation of any negro, mulatto, or other person 
of color as aforesaid ; and they are hereby enjoined vigilantly 
to carry into effect said laws,” 1. e. the laws of the States. 
(See 1 Brockenbrough, 432. ) 

The act of March 2d, 1807, forbidding the bringing in of 
slaves, (2 Stat. at Large, 426,) was to take effect on the Ist of 
January, 1808, and was thus manifestly intended to carry into 
operation the admitted power of prohibition by Congress, after 
that date, of certain persons contemplated in the ninth section 
of the first article, and as a branch of trade or commerce which 
Congress, in other parts of the Constitution, was empowered to 
regulate. That act was aimed solely at the foreign slave- 
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trade, and not at the bringing in of any other persons than 
slaves, and not as if Congress supposed that, under the ninth 
section, it was contemplated to give it power, or recognize its 
power, over any thing but the foreign slave-trade. But of this 
more hereafter. 

It will be seen also in this, that the power of each State to 
forbid the foreign slave-trade was expressly recognized as exist- 
ing since, no less than before, ISVS, being regarded as a con- 
current power, and that by this section no authority was con- 
ferred on Congress over the domestic slave-trade, either before 
or since 1SOS. 

If the old Congress did not suppose it was right and proper 
for the States to act in this way on the introduction of aliens, 
after the new Constitution went into operation, why did they, 
by their resolution of 1787, recommend to the States to for- 
bid the introduction of convicts from abroad, rather than rec- 
ommend it to be done by Congress under the new Consti- 
tution ? 

It is on this principle that a State has a right, if it pleases, to 
remove foreign criminals from within its limits, or allow them 
to be removed by others. (Holmes v. Jennison, 14 Peters, 
568.) Though the obligation to do so is, to be sure, an im- 
perfect one, of the performance of which she is judge, and sole 
judge, till Congress make some stipulation with foreign powers 
as to their surrender (11 Peters, 391); and if States do not 
surrender this right of affixing conditions to their ingress, the 
police authorities of Europe will proceed still further to inun- 
date them with actual convicts and paupers, however mitigated 
the evil may be at times by the voluntary immigration with 
the rest of many of the enterprising, industrious, and talented. 
But if the right be carried beyond this, and be exercised with 
a view to exclude rival artisans, or laborers, or to shut out all 
foreigners, though persecuted and unfortunate, from mere naked 
prejudice, or with a view to thwart any conjectural policy of 
the general government, this course, as before suggested, would 
be open to much just eriticism. 

Again: considering the power to forbid as existing abso- 
lutely in a State, it is for the State where the power resides 
to decide on what is sufficient canse for it, — whether municipal 
or economical, sickness or crime ; as, for example, danger of 
pauperism, danger to health, danger to morals, danger to prop- 
erty, danger to public principles by revolutions and change of 
government, or danger to religion. This power over the per- 
son is much less than that exercised over ships and merchan- 
dise under State quarantine laws, though the general govern- 
ment regulates, for duties and commerce, the ships and their 
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cargoes. Ut the power ke shes beneiner oes ‘rs may differ as 
to the expediency of the exercise of it as to particular classes 
or in a particular form, this cannot impair the power. 

It is well considered, also, that if the power to forbid or ex- 
pel exists, the power to impose conditions of admission is in- 
cluded as an incident or subordinate. Vattel (B. 2, ch. 8, 
§ 99) observes, that, * since the lord of the territory may, when- 
ever he thinks proper, forbid its being entered, he has, no doubt, 
a power to annex what conditions he pleases to the permission 
to enter.” (Holmes v. Jennison, 14 Peters, 569, 615, Appen- 
dix. ) 

The usage in several States supports this view. Thus the 
State of Maryland now, of Delaware since 1787, of Pennsyl- 
vania since ISIS, if not before, and of Louisiana since 1842, 
besides New York and Massachusetts, pursue this pei in 
this form. (7 Smith’s Laws of Pennsylvania, 21; 2 1 re of 
Delaware, 167, 995; 1 Dorsey’s Laws of Maryland, 10. ) 
And though it is conceded that laws like this in Massac be tts 
are likely, in excited times, to become of a dangerous character, 
if perverted to illegitimate purposes, and thongh it is mani- 
festly injudicious to push all the powers possessed by the States 
to a harsh extent against foreigners any more than citizens, 
yet, in my view, it is essential to sovereignty to be able to 
prescribe the conditions or terms on which aliens or their 
property shall be allowed to remain under its protection, and 
enjoy its municipal privileges. (Vattel, B. 1, ch. 19, $$ 219, 
231.) 

As a question of international law, also, they could do the 
same as to the citizens of other States, if not prevented by other 
clauses in the Constitution reserving to them certain rights over 
the whole Union, and which probably protect them from any 
legislation which does not at least press as hard on their own 
citizens as on those of other States. Thus, in article fourth, 


section second: — “ The citizens of each State shall be en- 
titled to all privileges and immunities of citizens in the several 
States.” And the old Confederation (article fourth) protected 


the ingress and egress of the citizens of each State with others, 
and made the duties imposed on them the same. 

Such is the ease of Turner v. Smith, considered in con- 
nection with this, collecting the same of its own citizens as of 
others ; and to argue that States may abuse the power, by tax- 
ing citizens of other States different from their own, is a 
fallacy, because Congress would also be quite as likely to abuse 
the power, because an abuse would react on the State it- 
self, and lessen or destroy this business through it, and be- 
cause the abuse, instead of being successful, would probably 
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be pronounced unconstitutional by this court, whenever ap- 
pealed to. 

With such exceptions, [am aware of no limitations on the 
powers of the States, as a matter of right, to go to the extent 
indicated in imposing terms of admission within their own 
limits, unless they be so conducted as to interfere with some 
other power, express or implied, which has been clearly granted 
to Congress, and which will be considered hereafter. 

The last ground of vindication of this power, as exercised 
by Massachusetts in the third section, is under its aspect as im- 
posing a tax 

Considering this, the inquiry may be broad enough to ascer- 
tain whether the measure is not constitutional, under the tax- 
ing power of the State generally, independent of its authority, 
already examined, as to a police, over the support of paupers, 
and, as to municipal regulations, over the admission of travellers 
and non-residents. 

It deserves remark, in the outset, that such a tax, under the 
name of a toll or passport fee, is not uncommon in foreign 
countries on alien travellers when passing their frontiers. — In 
that view it would be vindicated under long usage and nu- 
merous precedents abroad, and several in this country, already 
referred to. 

It requires notice, also, that this provision, considered as a 
license fee, is not open to the objection of not being assessed 
beforehand at stated periods, and collected at the time of other 
taxes. When fees of a specific sum are exacted for licenses 
to sell certain goods, or exercise certain trades, or exhibit 
something rare, or for admissions to certain privileges, they 
are not regarded so much in the light of common taxes as of 
fees or tolls. They resemble this payment required here more 
than a tax on property, as they are not always annual, or col- 
lected at stated seasons ; they are not imposed on citizens only. 
or permanent residents, but frequently are demanded as often as 
an event happens, or a certain act is done, and at any period, 
and from any visitor or transient resident. But fees or tolls 
thus collected are still legitimate taxes. 

Another view of it as a tax is its imposition on the master of 
the vessel himself, on account of his capital or business in trade, 
carrying passengers, and not a tax on the passengers them: 
selves. The master is often a citizen of the State where he 
arrives with a cargo and passengers. In such a case, he mighi 
be taxed on account of his business, like other citizens ; and 
s9, on other general principles, might masters of vessels who 
are not citizens, but who come within the limits and jurisdic- 
tion and protection of the State, and are hence, on that account, 
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rightfully subjected to its taxation, and made to bear a share 
of its burdens. It is customary in most countries, as before 
named, to impose taxes on particular professions and trades or 
businesses, as well as on property; and whether in the shape 
of a license or fee, or an excise or poll-tax, or any other form, it 
is of little consequence when the object of the tax is legitimate, 
as here, and its amount reasonable. 

States, generally, have the right also to impose poll-taxes, as 
well as those on property, though they should be proportionate 
and moderate in amount. This one is not much above the 
usual amount of poll-taxes in New England. Nor need they 
require any length of residence before a person is subject to 
such a tax; and sometimes none is required, though it is usual 
to have it imposed only on a fixed day. 

The power of taxation, generally, in all independent states, 
is unlimited as to persons and things, except as they may have 
been pleased, by contract or otherwise, to restrict themselves. 
Such a power, likewise, is one of the most indispensable to 
their welfare, and even their existence. 

On the extent of the cession of taxation to the general gov- 
ernment, and its restriction on the States, more will be present- 
ed hereafter; but in all cases of doubt, the leaning may well 
be towards the States, as the general government has ample 
means ordinarily by taxing imports, and the States limited 
means, after parting with that great and vastly increased source 
of revenue connected with imposts. The States may, there- 
fore, and do frequently, tax every thing but exports, imports, 
and tonnage, as such. They daily tax things connected with 
foreign commerce as well as domestic trade. They can tax 
the timber, cordage, and iron of which the vessels for foreign 
trade are made; tax their cargoes to the owners as stock in 
trade ; tax the vessels as property, and tax the owners and crew 
per head for their polls. Their power in this respect travels over 
water as well as land, if only within their territorial limits. 

It seems conceded, that, if this tax, as a tax, had not been 
imposed till the passenger had reached the shore, the present 
objection must fail. But the power of the State is manifestly 
as great in a harbour within her limits to tax men and property 
as It is on shore, and can no more be abused there than on 
shore, and can no more conflict there than on shore with any 
authority of Congress as a taxing power not on imports as im- 
ports. ‘Thus, after emigrants have landed, and are on the 
Wharves, or on public roads, or in the public hotels, or in pri- 
vate dwelling-houses, they could all be taxed, though with less 
ease ; and they could all, if the State felt so disposed to abuse 
the power, be taxed out of their limits as quickly and effectu- 











ena 





¢ 
\3 





SUPREME COURT. 





Passenger Cases. — Mr. Justice Woodbury’s apmiee. 


ally as have been the Jews in former times in 1 several of the 
most enlightened nations of modern Europe. 

To argue, likewise, that the State thus undertakes to assess 
taxes on persons not liable, and to control what it has not got, 
is begging the question, either that these passengers were not 
within its linits, or that all persons actually within its limits 
are not liable to its laws and not within its control. To con- 
tend, also, that this payment cannot be exacted, on the ground 
that the great correction of excessive taxation is its oppression 
on the constituent, which causes a reaction to reduce it (4 
Wheat. 316, 425), and in this ease the tax does not operate on 
a constituent, is another fallacy, to some extent. For most 
taxes operate on some classes of people who are not voters, as, 
for example, women, aud especially resident aliens ; and if this 
reasoning would exempt these passengers, when within the 
limits of the State, it would also exempt all aliens, and others 
not voters, however long resident there, or however much 
property they possess. 

It seems likewise well settled, that, by the laws of national 
intercourse and as a consequence of the protection and hospi- 
tality yielded to aliens, they are subject to ordinary reasonable 
taxation in their persons and property by the government 
where they reside, as fully as citizens. (Vattel, B. 2, ch. 10, 
§ 132, p. 235; Taylor v. Carpenter, 2 Woodbury & Minot.) 
But Lam not aware of the imposition of such a tax in this 
form, except as a toll or a passport; it being, when a poll-tax, 
placed on those who have before acquired a domicile in the 
State, or have come to obtain one animo manendi. Yet, 
whatever its form, it would not answer hastily to denounce it 
as without competent authority, when imposed within the 
usual territorial limits of the State. 

In short, the States evidently meant still to retain all power 
of this kind, except where, for special reasons at home, neither 
government was to tax exports, and, for strong reasons both at 
home and abroad, only the general government was to tax im- 
ports and tonnage. 

Having explained what seem to me the principal reasons in 
favor of a power so vital to the States as that exercised by 
Massachusetts in this statute, whether it be police or municipal, 
regulating its residents or taxing them, I shall proceed to the 
last general consideration, which is whether this power has in 
any way been parted with to Congress entirely, or as to certain 
objects, including aliens. 

It is not pretended that there is co nomine any express dele- 
gation of this power to Congress, or any express prohibition 
of it to the States. And yet, by the tenth amendment of the 
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Constitution, it is provided, in so many words, that ‘the 
powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States 
respectively, or to the people.” If, in the face of this, Congress 
is to be regarded as having obtained a power of restriction over 
the States on this subject, it must be by mere implication, and 
this either from the grant to impose taxes and duties, or that 
which is usually considered a clause only to prohibit and tax 
the slave-trade, or that to regulate commerce. And this statute 
of Massachusetts, in order to be unconstitutional, must be equiv- 
alent to one of these, or conflicting with one of them. 

In relation, first, to the most important of these objections, 
regarding the statute in the light of a tax, and as such supposed 
to conflict with the general power of taxation conferred on 
Congress, as well as the exclusive power to tax imports, I 
would remark, that the very prohibition to the States, in ex- 
press terms, to tax imports, furnishes additional proof that other 
taxation by the States was not meant to be forbidden im other 
cases aud as to other matters. Mxpressio untus, exclusio est 
alterius. It would be very extraordinary, also, that, when 
expressly ceding powers of taxation to the general government, 
the States should refrain from making them exclusive in terms, 
except as to imports and tonnage, and yet should be considered 
as having intended, by mere implication, there or elsewhere in 
the instrument, to grant away all their great birthright over all 
other taxation, or at least some most important branches of it. 
Such has not been the construction or practical action of the 
two governments for the last half-century, but the States have 
continued to tax all the sources of revenue ceded to Congress, 
when not in terms forbidden. This was the only safe course. 
Federalist, No. 32.) 

One of the best tests that this kind of tax or fee for admis- 
sion to the privileges of a State is permissible, if not expressly 
forbidden, is the construction in two great cases of direct taxes 
on land imposed by Congress, in 1795 and 1813. The States, 
on both of those occasions, still continued to impose and collect 
their taxes on lands, because not forbidden expressly by the 
Constitution to do it. And can any one doubt, that, so far as 
regards taxation even of ordinary imports, the States could still 
exercise it if they had not been expressly forbidden by this 
clause? (Collet v. Collet, 2 Dallas, 296; Gibbons v. Ogden, 
9 Wheat. 201.) If they could not, why was the express pro- 
hibition made? Why was it deemed necessary? (Federalist, 
No. 32.) . 

This furnishes a striking illustration of the true general rule 
of construction, that, notwithstanding a grant to Congress is 
45* 












4 
: 
P] 





53-4 SUPREME COURT. 





Passenger Cases.— Mr. Justice Woodbury’s Opinion. 


express, if the States are not directly forbidden to act, it does 
not give to Congress exclusive authority over the matter, but 
the States may exercise a power in several respects relating to 
it, unless, from the nature of the subject and their relations to 
the general government. a prohibition is fairly or necessarily 
implied. ‘This power in some imstances seems to be concur- 
rent or coérdinate, and in others subordinate. On this rule of 
construction there has been much less doubt im this particular 
case as to taxation, than as a general principle on some other 
matters, which will hereafter be noticed under another head. 
The argument for it is unanswerable, that, though the States 
have, as to ordinary taxation of common subjects, granted a 
power to Congress, it is merely an additional power to their 
own, and not inconsistent with it. 

It has been conceded by most American jurists, and, indeed, 
may be regarded as settled by this court, that this concurrent 
power of taxation, except on imports and exports and tonnage, 
(the last two specially and exclusively resigned to the general 
government,) is vital to the States, and still clearly exists in 
them. In support of this may be seen the following authori- 
ties: — MeCulloch v. State of Maryland, 4 Wheat. 316, 425; 
Gibbons vr. Ogden, 9 Wheat. 1, by Chief Justice Marshall: 
Providence Bank v. Billmgs, 4 Peters, 561; Brown v. State of 
Maryland, 12 Wheat. 441; 4 Gill & Johns. 132; 2 Story’s 
Com. on Const., § 4387: 5 Howard, 588; Weston v. City of 
Charleston, 2 Peters, 449: Federalist, No. 42. 

Nor is the case of Brown v. Maryland, so often referred to, 
opposed to this view. It seems to have been a question of 
taxation, but the decision was not that, by the grant to the 
general government of the power to lay taxes and imposts, it 
must be considered, from ‘the nature of the power,” ‘ that it 
[taxation generally] should be exercised exclusively by Con- 
gress.” On the contrary, all the cases before and_ hereafter 
cited, bearing on this question, concede that the general power 
of taxation still remains in the States; but in that instance it 
was considered to be used so as to amount to a tax on imports, 
and, such a tax being expressly prohibited to the States, it was 
adjudged there that for this reason it was unconstitutional. 
Under this head, then, as to taxation, it only remains to ascer- 
tain whether the toll or tax here imposed on alien passengers 
can be justly considered a tax on imports, as it was in the case 
of Brown v. Maryland, when laid on foreign goods. _ If so con- 
sidered, it is conceded that this tax has been expressly forbid- 
den to be imposed by a State, unless with the consent of Con- 
gress, or to aid in enforcing the inspection laws of the State. 
Clearly it does not come within either of those last exceptions, 
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and therefore the right to impose it must depend upon the ques- 
tion. Whether it is an “ impost,” and whether passengers are 
“ imports,”’ within the meaning of the Constitution. An impost 
is usually an ad valorem or specific duty, and not a fee like 
this for allowing a particular act, or a poll-tax like this, —a 
fixed sum per head. An import is also an article of merchan- 
dise, goods of some kind, — property, “commodities.” (Brown 
v. Maryland, 12 Wheat. 437. See MeCulloch’s Dict., Zmports ; 
5 Howard, 594, 614.) It does not include persons unless they 
are brought in as property,—as slaves, unwilling or passive 
emigrants, like the importation referred to in the ninth section 
of the first article of the Constitution. (New York v. Miln, 
11 Peters, 136; Case of the Brig Wilson, 1 Brock. 423.) 

Now there is no pretence that mere passengers in vessels are 
of this character, or are property ; otherwise they must be val- 
ued, and pay the general ad valorem duty now imposed on non- 
enumerated articles. ‘They are brought in by no owner, like 
property generally, or like slaves. ‘They are not the subject of 
entry or sale. The great objection to the tax in Brown v. Mary- 
land was, that it clogged the sale of the goods. They are not 
like merchandise, too, because that may be warehoused, and 
reéxported or branded, or valued by an invoice. They may 
go on shore anywhere, but goods cannot. <A tax on them is 
not, then, in any sense, a tax on imports, even in the purview 
of Brown v. Maryland. ‘There it was held not to be permitted 
until the import in the original package or cask is broken up, 
which it is difficult to predicate of a man or passenger. ‘The 
definition there, also, is “imports are things imported,” not per- 
sons, not passengers ; or they are “articles brought in,” and not 
freemen coming of their own accord. (12 Wheat. 437.) And 
when “ imports” or “ importation” is applied to men, as is the 
case in some acts of Congress, and in the ninth section of the 
first article of the Constitution, it is to men or ‘ persons” who 
are property and passive, and brought in against their will or 
for sale as slaves, —brought as an article of commerce, like 
other merchandise. (New York v. Miln, 11 Peters, 136; 15 
Peters, 505; 1 Bl. Com., by Tucker, pt. 2, App. 50.) 

But, so fur from this being the view as to free passengers 
taxed in this statute, — that they are merchandise or articles of 
commerce, and so considered in any act since 1808, or before, — 
it happens that, while the foreign import or trade as to slaves is 
abolished, and is made a capital offence, free passengers are not 
prohibited, nor their introduction punished as a crime. (4 El- 
liot’s Deb. 119.) If “importation” in the ninth section applied 
to one class of persons, and “migration” to another, as has 
been argued, then allowing a tax by Congress on the “ impor- 
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tation” of any person was meant to be confined to slaves, 
and is not allowed on “ migration,” either in words or spirit, 
and hence it confers no power on Congress to tax other per- 
sons (see Iredell’s remarks, 4 Elliot’s Deb. 119); and a special 
clause was thought necessary to give the power to tax even the 
“importation” of slaves, because ‘a duty or impost” was 
usually a tax on things, and not persons. (1 Bl. Com., b 
Tucker, App. 231.) 

Indeed, if passengers were “imports” for the purpose of 
revenue by the general government, then, as was never pre- 
tended, they should and can now be taxed by our collectors, 
because they are not enumerated in the tariff acts to be admit- 
ted “free”? of duty, and all mnon-enwmerated imports have a 
general duty imposed on them at the end of the tariff: as, for 
instance, in the act of July 30, 1846, section third, ‘a duty 
of twenty per cent. ad valorem” is laid “ on all goods, wares, 
and merchandise imported from foreign countries, and not 
specially provided for in this act.” 

To come within the scope of a tariff, and within the princi- 
ple of retaliation by or towards foreign powers, which was 
the cause of the policy of making imposts on imports exclu- 
sive in Congress, the import must still be merchandise or 
produce, some rival fruit of industry, an article of trade, a 
subject, or at least an instrument, of commerce. Passengers, 
being neither, come not within the letter or spirit or object of 
this provision in the Constitution. 

It is, however, argued, that, though passengers may not be 
imports, yet the carrying of them is a branch of commercial 
business, and a legitimate and usual employment of naviga- 
tion. 

Grant this, and still a tax on the passenger would not be 
laying a duty on “imports” or on “tonnage”; but it might 
be supposed to affect foreign commerce at times, and in some 
forms and places, and thus interfere with the power to regulate 
that, though not with the prohibition to tax imports and ton- 
nage. Consequently, when hereafter considering the meaning 
of the grant “to regulate commerce,” this view of the objec- 
tion will be examined. 

But there seems to be another exception to this measure, as 
conflicting with the powers of the general government, which 
partly affects the question as a tax, and partly as a regulation 
of commerce. It is, that the tax was imposed on a vessel be- 
fore the passengers were landed, and while under the control 
of the general government. So far as it relates to the measure 
as a tax, the exception must be regarded as applying to the 
particular place where it is collected, in a vessel on the water, 
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though after her arrival within a port or harbour. It would 
seem to be argued, that, by some constitutional provision, a 
State possesses no power in such a place. But there is noth- 
ing in the taxing part of the Constitution which forbids her 
action in such places on matters like this. If forbidden at all, 
it must be by general principles of the common and of national 
law, that no State can assess or levy a tax on what is without 
the limits of its jurisdiction, or that, if within its territorial 
limits, the subject-matter is vested exclusively by the Coustitu- 
tion in the general government. 

It will be seen, that, if the first exception be valid, it is nut 
one connected with the Constitution of the United States, and 
hence not revisable here. It was not, and could not properly 
be, set up as a defence in the court of a State, except under its 
own constitution, and hence not revisable in this court by this 
writ of error. But as it may be supposed to have some influ- 
ences on the other and commercial aspect of the objection, it 
may be well to ascertain whether, as a general principle, a ves- 
sel in a port, or its occupants, crew, or passengers, are in fact 
without the limits and jurisdiction of a State, and thus beyond 
its taxing power, and are exclusively for all purposes under the 
government ‘of the United States. One of the errors in the 
argument of this part of the cause has been an apparent as- 
sumption that this tax—considered as a tax — was collected 
at sea, before the voyage ended, and was not collected within 
the limits and jurisdiction of the State. But, ez conecesso, this 
vessel then was in the harbour of Boston, some miles within the 
limits of the State, and where this court itself has repeatedly 
decided that Massachusetts, and not the general government, 
has jurisdiction. First, jurisdiction to punish crimes. (See in 
Waring v. Clarke, 5 Howard, 441; Ibid. 628 ; Coolidge’s case, 
1 Wheat. 415; Bevans’s case, 3 Wheat. 336; 1 Woodbury & 
Minot, 401, 455, 481, 483.) Next, the State would have juris- 
diction there to enforce contracts. So must she have to collect 
taxes, for the like reason (5 Howard, 441); because it was a 
place within the territorial limits and jurisdiction of the State. 
Chief Justice Marshall, in 12 Wheat. 441, speaks of “ their [the 
States’ | acknowledged power to tax persons and property within 
their territory.” (Ibid. 444.) 

The tax in this case does not touch the passenger ¢ (ransitu 
on the ocean, or abroad, — never till the actual arrival of the 
vessel with him in port. An arrival in port, in other acts of 
Congress using the term, is coming in, or anchoring within, its 
limits, with a view to discharge the cargo. (2 Sumner, 419; 
5 Mason, 445; 4 Taunton, 662, 722; Toler v. White, Ware, 


277.) 
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For aught that appears, this vessel, before visited, had come 
in and was at anchor in the port. The person so going into 
port abroad is considered to have “arrived,” so as to be amen- 
able to his consul, and must deposit his papers. He has come 
under or into the control of shore power, and shore authority, 
and shore laws, and shore writs, and shore juries; at least con- 
currently with other authorities, if not exclusively. In com- 
mon parlance, the voyage for this purpose at least is not inter- 
rupted; for then it has ended, and the State liabilities and 
powers begin, or the State becomes utterly imbecile. Hence, 
speaking of a country as distinguished from the sea, and of a 
nation as a state, Vattel (B. 1, ch. 23, § 290) says: —* Ports 
and harbours are manifestly an appendage to, and even a part 
of, the country, and consequently are the property of the na- 

tion. Whatever is said of the land itself will equally apply to 
them, so far as respects the consequences of the domain and of 
the empire.” If the ports and harbours of a State are intra 
fauces terre, within the body of a country, the power of taxa- 
tion is as complete in them as it is on land, a hundred miles in 

the interior. ‘Though on tide waters, the vessels are there sub- 
| ject for many purposes to State authority rather than Federal, 
are taxed as stock in trade, or ships owned, if by residents ; 
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the cargo may be there taxed; the officers and crew may be 
there taxed for their polls, as well as estate; and, on the same 
principle, may be the master for the passengers, or the passen- 


gers themselves. Persons there, poor and sick, are also entitled 
to public relief from the city or State. (4 Metcalf, 290, 291.) 
No matter where may be the place, if only within the terri- 
torial boundaries of the State, or, in other words, within. its 
geographical limits. ‘The last is the test, and not whether it 
be a merchant-vessel or a dwelling-house, or something in 
either, as property or persons. Unless beyond the borders of 
the State, or granted, as a fort or navy-yard within them, to a 
separate and exclusive jurisdiction, or used as an authorized in- 
strument of the general government, the State laws control 
and can tax it. (United States v. Ames, 1 Woodb. & Minot, 
76, and cases there cited. ) 

It is true there are exceptions as to taxation which do not 
affect this question; as where something is taxed which is held 
under the grants to the United States, and the grants might be 
defeated if taxed by the State. That was the point in McCul- 
loch v. Maryland, 4 Wheat. 316; Weston v. City of Charles- 
ton, 2 Peters, 449; Dobbins v. Commissioners of Erie County, 
16 Peters, 455; Osborn v. Bank of the United States, 9 Wheat. 
738. But that is not the question here, as neither passengers 
nor the master of the vessel can be considered as official instru- 
ments of the government. 
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In point of fact, too, in an instance like this, it is well known 
that the general jurisdiction of the States for most municipal 
purposes within their ng including taxation, has never 
been ceded to the United States nor claimed by them; but 
they may anchor their navies there, prevent smuggling, and 
collect duties there, as they may do the last on land. But this 
is not inconsistent with the other, and this brings us to the 
second consideration under this head, —how far such a con- 
current power in that government, for a particular object, can, 
with any propriety whatever, impair the general rights of the 
States there on other matters. 

These powers exist in the two governments for different pur- 
poses, and are not at all inconsistent or conflicting. The gen- 
eral government may collect its duties, either on the water or 
the land, and still the State enforce its own laws without any 
collision, whether they are made for local taxation, or military 
duty, or the collection of debts, or the punishment of crimes. 
There being no imconsistency or collision, no reason exists to 
hold either, by mere construction, void. ‘This is the cardinal 
test. 

So the master may not always deliver merchandise right- 
fully, except on a wharf; nor be always entitled to freight tll 
the goods are on shore ; yet this depends on the usage, or con- 
tract, or nature of the port, and does not affect the question of 
jurisdiction. (Abbott on Shipping, 249; 4 Bos. & Pul. 16.) 
On the contrary, some offences may be completed entirely on 
the water, and yet the State patente on land is conceded. 
(United States v. Coombs, 12 Peters, 72.) 

So a contract with the passenger may or may not be com- 
pleted on arriving in port, without landing, according as the 
parties may have been pleased to stipulate. (Brig Lavinia, 1 
Peters, Adm. 126.) 

So the insurance on a cargo of a ship may not in some cases 
terminate till it is landed, though in others it may, depending on 
the language used. (Reyner v. Pearson, 4 Taunton, 662, and 
Levin v. Newnham, Ib. 722.) But none of these show that the 
passengers may not quit the vessel outside the harbour in boats 
or other vessels, and thus go to the land, or go to other ports. 
Or that, if not doing this, and coming in the same vessel with- 
in the State limits, they may not be subject to arrests, punish- 
ments, and taxation or police fees, or other regulations of the 
State, though still on board the vessel. Nor do any of them 
show that the vessel and cargo, after within the State limits, 
though not on the shore, are not within the jurisdiction of the 
State, and liable, as property of the owner, to be taxed in com- 
mon with other stock in trade. 
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I will not waste a moment in combating the novel idea, that 
taxes by the States must be uniform, or they are void by the 
Constitution on that account; because clearly that provision 
relates only to taxes imposed by the general government. It 
is a fallacy, also, to argue that the vessels, crews, and passen- 
gers, When within the territory of a State, are not amenable to 
the State laws in these respects, because they are enrolled as 
belonging to the United States, and their flag is the flag of the 
United States. For though they do belong to the United 
States in respect to foreign nations and our statistical returns 
and tables, this does not prevent the vessels at the same time 
from being owned by citizens of the State of Massachusetts, 
and the crew belonging there, and all, with the passengers, 
after within her limits, trem being amenable generally to her 
laws. 

If taking another objection to it asa tax, and arguing against 
the tax imposed on the vessel, because it may be abused to in- 
jure emigration and thwart the general government, it would 
still conflict with no particular clause in the Constitution or 
acts of Congress. It should also be remembered that this was 
one objection to the license laws in 5 Howard, and that the 
court held unanimously they were constitutional, though they 
evidently tended to diminish importations of spirituous liquor 
and lessen the revenue of the general government from that 
source. But that being only an incident to them, and not their 
chiet design, and the chief design being within the jurisdiction 
of the States, the laws were upheld. 

It is the purpose which Mr. Justice Johnson thinks may show 
that no collision was intended or effected. “Their different 
purposes mark the distinction between the powers brought into 
action, and while frankly exercised they can produce no seri- 
ous collision.” (Gibbons v. Ogden, 9 Wheat. 235.) — ‘ Collis- 
ion must be sought to be produced.” ‘ Wherever the powers 
of the respective governments are frankly exercised, with a dis- 
tinct view to the end of such powers, they may act on the 
same subject, or use the same means, and yet the powers be 
kept perfectly distinct.” (p. 239.) See 1 Woodbury & Minot, 
423, 433. 

The next delegation of power to Congress, supposed by some 
to be inconsistent with this statute, is argued to be involved in 
the ninth section of the first article of the Constitution. This 
they consider as a grant of power to Congress to prohibit the 
migration from abroad of all persons, bond or free, after the 
year 1808, and to tax their importation at once and for ever, 
not exceeding ten dollars per head. (See 9 Wheat. 230, by 
Mr. Justice Johnson; 15 Peters, 514.) The words are :— 
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“The migration or importation of such persons as any of the 
States new existing shall think proper to admit shall not be 
prohibited by the Congress prior to the year 1808; but a tax 
or duty may be imposed on such importation, not exceeding ten 
dollars for each person.” But it deserves special notice, that 
this section is one entirely of limitation on power, rather than 
a grant of it; and the power of prohibition being nowhere 
else in the tibet 1 expressly granted to Congress, the sec- 
tion seems introduced rather to prevent it from being implied 
except as to slaves, after 1808, than to confer it in all cases. 
(1 Brockenbrough, 432. ) 

[i to be implied elsewhere, it is from the grant to regulate 
commerce, and by the idea that slaves are subjects of com- 
merce, as they often are. Hence, it can go no further than 
to imply it as to them, aid not as to free passengers. 

Or if to “‘regulate commerce ” extends also to the regulation 
of mere navigation, and hence to the business of carrying pas- 
sengers, in which it may be employed, it is confined to a for- 
feiture of the vessel, and does not legitimately involve a pro- 
hibition of persons, except when articles of commerce, like 
slaves. (1 Brockenbrough, 432.) Or finally, however far the 
power may extend under either view, it is still a power con- 
current in the States, like most taxation and much Jocal legis- 
lation as to matters connected somewhat with commerce, and 
is well exercised by them when Congress does not, as here, 
legislate upon the matter — be prohibition or of taxation 

of passengers. It is hence that, if this niuth section is a grant 
of the power to prevent the migri foe or importation of other 
persons than slaves, it is not an exclusive one, any more than 
that to regulate commerce, to which it refers; nor has it ever 
been exercised so as to conflict with State laws, or with the 
statute of Massachusetts now under consideration. This clause 
itself recognizes an exclusive power of prohibition in the States 
until the year 1808. And a concurrent and subordinate power 
on this by the States, after that, is nowhere expressly forbidden 
in the Constitution, nor is it denied by any reason or nece ssity 
for such exclusiveness. The States can often use it more 
Wisely than Congress in respect to their own interests and 
policy. They cannot protect their police, or health, or public 
morals without the exercise of such a power at times and under 
certain exigencies, as forbidding the admission of slaves and 
certain other persons within their borders. One State, also, 
may require its exercise, from its exposures and dangers, when 
another may not. So it may be said, as to the power to tax 
importation, if limited to slaves, the States could continue to do 
the same when they pleased if men are not deemed “ imports.’ 

VOL. VII. 46 
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But to see for a moment » ene dangerous it w veuld be to con- 
sider a prohibitory power over all aliens as vested exclusively 
in Congress, look to some of the consequences. ‘The States 
must be mute and powerless. 

If Congress, without a codrdinate or concurrent power in 
the States, can prohibit other persons as well as slaves from 
coming into States, they ean of course allow it, and hence can 
permit and demand the admission of slaves, as well as any kind 
of free person, convicts or paupers, into any State, and enforce 
the demand by all the overwhelming powers of tlie Union, 
however obnoxious to the habits and wishes of the people of a 
particular State. In view of an inference like this, it has 
therefore been said that, under this section, Congress cannot 
admit persons whom a State pleases to exclude. (9 Wheaton, 
230; Justice Johnson.) ‘This rather strengthens the propriety 
of the independent action of the State, here excluding con- 
ditionally, than the idea that it is under the control of Con- 
gress. 

Besides this, the ten dollars per head allowed here specially 
to be collected by Congress on imported slaves is not an ex- 
clusive power to tax, and would not have been necessary or 
inserted, if Congress could clearly already impose such a tax 
on them as “imports,” and by a “duty” on imports. It 
would be not a little extraordinary to imply by construction a 
power in Congress to prohibit the coming into the States of 
others than slaves, or of mere aliens, on the principle of the 
alien part of the Alien and Sedition Laws, though it never 
has been exercised as to others permanently; but the States 
recommended to exercise it, and seventeen of them now actt- 
ally doing it. And equally extraordinary to imply, at this late 
day, not only that Congress possesses the power, but that. 
though not exercising it, the States are incapable of exercising 
it concurrently, or even in subordination to Congress. But be- 
yond this, the States have exercised it concurrently as to slaves. 
no less than exclusively in respect to certain free persons, since 
as well as before 1808, and this as to their admission from 
neighbouring States 10 less than from abroad. (See cases be- 
fore cited, and Butler v. Hopper, 1 Wash. C. C. 500.) 

The word « migration” was probably added to “ importa: 
tion” to cover slaves when regarded as persons rather than 
property, as they are for some purposes. Or if to cover others, 


such as convicts and redemptioners, it was those only who | 


came against their will, or in a quasi servitude. And though 
the expression may be broad enough to cover emigrants gen- 
rally, (3 Madison State Papers, 1429; 9 Wheat. 216, 230; 
1 Brockenbrough, 431,) and some thought it might cover con- 
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victs, (5 Elliot’s Deb. 477 ; 3 Madison ‘State Papers, 1430,) 
yet it was not so considered by the mass of the Convention, 
but as intended for ‘* slaves,” and calling them “ persons ”’ out 
of delicacy. (5 Elhot’s Deb. 457, 477 ; 3 ib. 251, 541; 4 ib. 
119; 15 Peters, 113, 506; 11 ib. 136; 1 Bl. Com., by Tucker, 
App. 290. ) It was so considered in the Federalist soon after, 
and that view reg sarded as a **misconstruction ’ which extended 
it to “emigr ition” generally. (4*ederalist, No. 42.) So after- 
wards thought Mr. Madison himself, the great expounder and 
framer of most of the Constitution. re: Elliot’s Deb. 422.) So 
it has been held by several members of this court (15 Peters, 
508); and so it has been considered by Congress, judging from 
its uniform acts, except the unfortunate Alien Law of 1798, 
before cited, and which, on account of its unconstitutional 
features, had so brief and troubled an existence. (4 Elliot’s 
Deb. 451.) 

in the Constitution, in other parts as in this, the word “ per- 
sons*’ is used, not to embrace others as well as slaves, but 
slaves alone. ‘Thus, in the second section of the first article, 
“three fifths of all other persons” manifestly means slaves ; 
and in the third section of the fourth article, “no person held 
to service or labor in one State,” &c., refers to slaves. The 
word slave was avoided, from a sensitive feeling; but clearly 
no others were intended in the ninth section. Congress so 
considered it, also, when it took up the subject of this section 
in 1807, just before the limitation expired, or it would then 
probably have acted as to others, and regulated the migration 
and importation of others as well as of slaves. By forbidding 
merely “to import or bring into the United States, or territories 
thereof, from any foreign kingdom, place, or country, any 
negro, mulatto, or person of color, with intent to hold, sell, or 
dispose of such negro, mulatto, or person of color as a slave, 
or to be held to service or labor,” it is manifest that Congress 
then considered this clause in the Constitution as referring 
to slaves alone, and then as a matter of commerce; and it 
Strengthens this idea, that Congress has never since attempted 
to extend this clause to any other persons, while the States 
have been in the constant habit of prohibiting the introduction 
of paupers, convicts, free blacks, and persons sick with con- 
tagious diseases, no less than slaves; and this from neighbour- 
ing States as well as from abroad. 

There was no oceasion for that express grant, or rather rec- 
ognition, of the ee to forbid the entry of slaves by the gen- 
eral government, Congress could, by other clauses of the 
Constitution. for lie seemed to it good cause, forbid the en- 
try of every body, as of aliens generally ; and if Congress could 
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not do this generally, it is a decisive argument that the State 
might do it, as the power must exist somewhere in every inde- 
pendent country. 

Again, if the States had not such power under the Consti- 
tution, at least concurrently, by what authority did most of 
them forbid the importation of slaves from abroad into their 
limits between 1789 and 1808? Congress has no power to 
transfer such rights to States. And how came Congress to 
recognize their right to do it virtually by the first article and 
ninth section, and also by the act of 1803? It was because the 
States originally had it as sovereign States, and had never 
parted with it exclusively to Congress. This court, in Groves 
v. Slaughter, 15 Peters, 511, is generally understood as sus- 
taining the right of States since 1808, no less than before, to 
prohibit the bringing into their limits of slaves for sale, even 
from other States, no less than from foreign countries. 

From the very nature of State sovereignty over what is not 
granted to Congress, and the power of prohibition, either as to 
persons or things, except slaves after the year 1808, not being 
anywhere conferred on, or recognized as in, the general govern- 
ment, no good reason seems to exist against the present exer- 
cise of it by the States, unless where it may clearly conflict 
with other clauses in the Constitution. In fact, every Slave 
State in the Union, long before 1808, is believed to have pro- 
hibited the further importation of slaves into her territories 
from abroad (Libby’s Case, 1 Woodb. & Min. 235; Butler v. 
Hopper, 1 Wash. C. C. 499); and several, as before stated, have 
since prohibited virtually the import of them from contiguous 
States. Among them may be named Kentucky, Missouri, and 
Alabama, as well as Mississippi, using, for instance, as in the 
constitution of the last, such language as the following :— 
‘The introduction of slaves into this State as merchandise, 
or for sale, shall be prohibited from and after the first day of 
May, 1833.” (See Constitutions of the States, and 15 Peters, 
500. ) 

Coming by land or sea to be sold, slaves are equally articles 
of commerce, and thus bringing them in is an “ importation or 
migration of persons”; and if the power over that is now ex- 
clusive in Congress, more than half the States in the Union 
have violated it. If a State can do this as to slaves from 
abroad or a contiguous State, why not, as has often been the 
case, do it in respect to any other person deemed dangerous or 
hostile to the stability and prosperity of her institutions ? They 
can, because they act on these persons when within their lim- 
its, and for objects not commercial, and doing this is not dis- 
turbing the voyage, which brings them in as passengers, nor 
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taxing the instrument used in it, as the vessel, nor even the 
master and crew, for acts done abroad, or any thing without her 
own limits. ‘The power of the State in prohibiting rests on a 
sovereign right to regulate who shall be her inhabitants, —a 
right more vital than that to regulate commerce by the general 
government, and which, as independent or concurrent, the 
latter has not disturbed, and should not disturb. (15 Peters, 
507, SUS. ) 

But the final objection made to the collection of this money 
by a State is a leading and difficult one. It consists in this 
view, that, though called either a police regulation, or a mu- 
nicipal condition to admission into a State, or a tax on an alien 
visitor, it is in substance and in truth a regulation of foreign 
commerce, and, the power to make that being exclusively vest- 
ed in Congress, no State can properly exercise it. 

If both the points involved in this position could be sus- 
tained, this proceeding of the State might be obliged to yield. 
But there are two answers to it. One of them is, that this 
statute is not a regulation of commerce ; and the other is, that 
the power to regulate foreign commerce is not made exclusive 
in Congress. 

As to the first, this statute does not eo nomine undertake “to 
regulate commerce,” and its design, motive, and object were 
entirely diiferent. 

At the formation of the Constitution, the power to regulate 
commerce attracted but little attention, compared with that to 
impose duties on imports and tonnage ; and this last had caused 
so much difficulty, both at home and abroad, that it was ex- 
pressly and entirely taken away from the States, but the for- 
mer was not attempted to be. The former, too, occupies 
scarce a page in the Federalist, while the latter engrosses 
several numbers. <A like disparity existed in the debates 
in the Convention, and in the early legislation of Congress. 
Nor did the former receive much notice of the profession in 
construing the Constitution till after a quarter of a century ; 
and then, though considered in the case of Gibbons v. Ogden 
(9 Wheaton, 1) as a power clearly conferred on Congress, and 
to be sustained on all appropriate matters, yet it does not ap- 
pear to have been held that nothing connected in any degree 
with commerce, or resembling it, could be regulated by State 
legislation ; but only that this last must not be so exercised as 
to conflict directly with an existing act of Congress. (See the 
text, and especially the mandate in 9 Wheat. 239, 240.) On 
the contrary, many subjects of legislation are of such a doubt- 
ful class, and even of such an amphibious character, that one 
person would arrange and define them as matters of police, 
46 * 
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another as matters of taxation, and another as matters of com- 
merece. But all familiar with these topics must know, that 
Jaws on these by States for local purposes, and to operate only 
within State limits, are not usually intended, and should not 
be considered, as laws “to regulate commerce.” They are 
made entirely diverso intuitu. Hence, much connected with 
the local power of taxation, and with the police of the States 
as to paupers, quarantine laws, the introduction of criminals or 
dangerous persons, or of obscene and immoral prints and books, 
or of destructive poisons and liquors, belongs to the States at 
home. It varies with their different home policies and habits, 
and is not either in its locality or operation a matter of ex- 
terior policy, though at times connected with, or resulting 
from, foreign commerce, and over which, within their own 
borders, the States have never acted as if they had parted with 
the power, and never could with so much advantage to their 
people as to retain it among themselves. (9 Wheaton, 203.) 
Its interests and influences are nearer to each State, are often 
peculiar to each, better understood by and for each, and, if 
prudently watched over, will never involve them in conflicts 
with the general government or with foreign, nations. 

The regulation and support of paupers and convicts, as well 
as their introduction into a State through foreign intercourse, 
by vessels, are matters of this character. (New York v. Miln, 
11 Peters, 141; License Cases, 5 Howard ; Baldwin’s Views, 
184.) Some States are much exposed to large burdens and 
fatal diseases and moral pollution from this source, while others 
are almost entirely exempt. Some, therefore, need no legisla- 
tion, State or national, while others do and must protect them- 
selves when Congress cannot or will not. This matter, for 
instance, may be vital to Massachusetts, New York, Louisiana, 
or Maryland ; but it is a subject of indifference to a large por- 
tion of the rest of the Union, not much resorted to from abroad ; 
and this circumstance indicates, not only why those first-named 
States, as States, should, by local legislation, protect them- 
selves from supposed evils from it where deemed necessary of 
expedient, but that it is not one of those incidents to our foreign 
commerce in most of the Union which, like duties, or imposts, 
or taxes on tonnage, require a uniform and universal rule to be 
applied by the general government. 

A uniform rule by Congress not being needed on this partic- 
ular point, nor being just, is a strong proof that it was not 
intended Congress should exercise power over it; especially 
when paupers, or aliens likely to become paupers, enter 4 
State that has not room or business for them, but they merely 
pass through to other places, the tax would not be needed to 
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support them or help to exclude them; and hence such a State 
would not be likely to impose one for those purposes. But 
considering the power to be in Congress, and some States 
needing legislation, and that being required to be uniform, if 
Congress were to impose a tax for such purposes, and pay a 
ratable proportion of it over to such a State, it would be un- 
just. If, to avoid this, Congress were to collect such a tax, 
and itself undertake to support foreign papers out of it, Con- 
gress would transcend the powers granted to her, as none 
exteud to the maintenance of paupers, and it might as well 
repair roads for local use and make laws to settle intestate 
estates, or, at least, estates of foreigners. And if it can do 
this because passengers are aliens and connected with foreign 
commerce, and, this power being exclusive in it, State taxes on 
them are therefore void, it must follow that State laws are void 
also in respect to foreign bills of exchange, a great instrument 
of foreign commerce, and in respect to bankrupt laws, another 
topic connected with foreign commerce, — neither of which, 
but directly the reverse, is the law. 

“To regulate” is to prescribe rules, to control. But the 
State by this statute prescribes no rules for the “ commerce 
with foreign nations.” It does not regulate the vessel or the 
voyage while in progress. On the contrary, it prescribes rules 
for a local matter, one in which she, as a State, has the deep- 
est interest, and one arising after the voyage has ended, and 
not a matter of commerce or navigation, but rather of police, 
or municipal, or taxing supervision. 

Again, it is believed that in Europe, in several instances of 
border states, so far from the introduction of foreigners who are 
paupers, or likely soon to be so, being regarded as a question 
of commerce, it is deemed one of police merely; and the ex- 
penses of alien paupers are made a subject of reclamation from 
the contiguous government to which they belong. 

This view, showing that the regulation of this matter is not 
in substance more than in words to regulate foreign commerce, 
is strengthened by various other matters, which have never 
been regarded as regulating commerce, though nearer connect- 
ed in some respects with that commerce than this is. But like 
this, they are all, when provided for by the States, regulated 
only within their own limits, and for themselves, and not with- 
out their limits, as of a foreign matter, nor for other States. 
Such are the laws of the States which have ever continued to 
regulate several matters in harbours and ports where foreign 
vessels enter and unload. (Vanderbilt v. Adams, 7 Wendell, 
349.) The whole jurisdiction over them when within the 
headlands on the ocean, though filled with salt water and 
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strong tides, is in the States. Ww e have under another head 
already shown that it exists there exclusively for most criminal 
prosecutions, and also for all civil proceedings to prosecute 
trespasses and recover debts of the owners of the ship or car- 
go, or of the crew or passengers, and whether aliens or citi- 
zens. And though the general government is allowed to col- 
leet its duties and enforce its specific requirements about them 
there, as it is authorized to do, and does, under acts of Con- 
gress, even on land, (Gibbons v. Ogden, 9 Wheat.; United 
States v. Coombs, 12 Peters, 72,) yet it can exercise no power 
there, criminal or civil, under implication, or under a construe- 
tion that its authority to regulate commerce there is exclu- 
sive as to matters like these. No exclusive jurisdiction has 
been expressly ceded to it there, as in some forts, navy-yards, 
and arsenals. Nor is any necessary. Not one of its oflicers, 
fiseal or judicial, can exert the smallest authority there in op- 
position to the State jurisdiction, and State laws, and State 
officers, but only in public vessels of war, or over forts and 
navy-yards ceded, or as to duties on imports, and other cases, 
to the extent specifically bestowed on them by constitutional 
acts of Congress. And to regulate these local concerns in this 
way by the States is not to regulate foreign commerce, but 
home concerns. The design is local; the object a State ob- 
ject, and not a foreign or commercial one ; and the exercise of 
the power is not conflicting with any existing actual enact- 
ment by Congress. 

The States also have and can exercise there, not only their 
just territorial jurisdiction over persons and things, but make 
special officers and special laws for regulating there in their 
limits various matters of a local interest and bearing, in con- 
nection with all the commerce, foreign as well as domestic, 
which is there gathered. They appoint and pay harbour- 
masters, and officers to regulate the deposit of ballast, and 
anchorage of vessels, (7 Wendell, 349,) and the building of 
wharves ; and are often at great expense in removing obstruc- 
tious. (1 Bl. Com., by Tucker, 249.) 

These State oflicers have the power to direct where vessels 
shall anchor, and the precautions to be used against fires on 
board ; and all State laws in regard to such matters must 
doubtless continue in force till conflicting with some express 
legislation by Congress. (1 BL. Com., by Tucker, 252.) I 
allude to these with the greater particularity, because they are 
so directly connected with foreign commerce, and are not jus- 
tified more, perhaps, under police, or sanatory, or moral consid- 
erations, than under the general principle of concurrent au- 
thority in the States on many matters granted to Congress, — 
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taking care not to attempt to regulate the foreign commerce, 
and not to conflict directly and materially with any provision 
actually made by Congress, — nor to do it in a case where the 
grant is accompanied by an express prohibition to the States, 
or is in its nature and character such as to imply clearly a total 
prohibition to the States of every exercise of power connected 
with it. ‘To remove doubts as to the design to have the pow- 
er of the States remain to legislate on sech matters within 
their own limits, the old Confederation, in article ninth, where 
granting the power of regulating “ the trade and managing all 
affairs with the Indians, not members of any of the States,” 
provided that ‘the legislative right of any State, within its own 
limits, be not infringed or violated.”” ‘The same end was meant 
to be effected in the new Constitution, though in a different 
way; and this was, by not granting any power to Congress 
over the internal commerce, or police, or municipal affairs of 
the States, and declaring expressly, in the tenth amendment, 
that all powers not so granted were reserved to the people of 
the States. 

It follows from what has been said, that this statute of Mas- 
sachusetts, if regarded as a police measure, or a municipal reg- 
ulation as to residents or visitors within its borders, or as a tax 
or any local provision for her own affairs, ought not to be consid- 
ered as a regulation of commerce ; but it is one of those other 
measures still authorized in the States, and still useful and 
appropriate to them. Such measures, too, are usually not con- 
flicting with that commerce, but adopted entirely diverso in- 
tuitu, and so operating. 

Conceding, then, that the power to regulate foreign com- 
merce may include the regulation of the vessel as well as 
the cargo, and the manner of using the vessel in that com- 
merce, yet the statute of Massachusetts does neither. — It 
merely affects the master or passengers after their arrival, 
and ior some further act than proposed to be done. And 
though vessels are instruments of commerce, passengers are 
not. And though regulating the mode of carrying them on 
the ocean may be to regulate commerce and navigation, yet to 
tax them after their arrival here is not. Indeed, the regulation 
ol any thing is not naturally or generally to tax it, as that 
usually depends on another power. It has been well held in 
this court, that under the Constitution the taxing of imports 
is not a regulation of commerce, nor to be sustained under 
that grant, but under the grant as to taxation. (Gibbons v. Og- 
den, 9 Wheat. 201.) Duties may, to be sure, be imposed at 
times to regulate commerce, but oftener are imposed with a 
view to revenue; and therefore, under that head, duties as 
taxes were prohibited to the States. (9 Wheat. 202, 203.) 
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It is a mistaken | view to say, that the power of a State to 
exclude slaves, or free blacks, or convicts, or paupers, or to 
make pecuniary terms for their admission, may be one not con- 
flicting with commerce, while the same power, if applied to 
alien passengers coming in vessels, does conflict. Slaves now 
excepted, though once not entirely, they are all equally and 
frequently passengers, and all oftener come in by water in the 
business and channels of ocean commerce than by land. But 
if the transit of persons coming into the States as passengers, 
by water, is a branch of commerce, so is their coming in by 
land; and this, whether from other nations on our land fron- 
tier, or from other States. And if Mississippi and Ohio ean 
rightfully impose prohibitions, taxes, or any terms to such 
coming by land or water from other States, so may Massachu- 
setts and New York, if thus coming from foreign nations by 
water. Congress, also, has like power to regulate commerce 
between the States, as between this country and other nations, 
and if persons coming in by water as passengers belong to the 
subject of commerce and navigation on the Atlantic, so do 
they on the Lakes and large rivers ; and if excluding or requir- 
ing terms of them in one place interferes with commerce, so it 
does in the other. 

Again, if any decisive indication, independent of general 
principles, exists as to which government shall exercise the 
taxing power in respect to the support of paupers, it is that 
the States, rather than the general government, shall exercise 
it (9 Wheat. 206, 216) ; and exercise it as such a power, 
and not, by a forced construction, as a power “ to regulate com- 
merce.” The States have always continued to exercise the 
various powers of local taxation and police, and not Congress: 
and have maintained all paupers. And this, though the gen- 
eral authority to regulate commerce, no less than to lay taxes, 
was granted to Congress. But police powers and powers over 
the internal commerce and municipal affairs of States were 
not granted away ; and under them, and the general power of 
taxation, States continued to control this subject, and not un- 
der the power to regulate commerce. Nor did Congress, 
though possessing this last power, ever attempt to interfere, 
as if to do so was a branch of that power or justifiable under 
it, because in terms using language connected with commerce. 
Thus, in the Kentucky constitution, and substantially in several 
others, it is provided that the legislature “shall have full pow- 
er to prevent slaves from being brought into this State as mer- 
chandise,” and Congress sanctioned that Constitution, and the 
rest, with such provisions in them. 

These aflairs are a part of the domestic economy of States, 
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belong to their interior policy, and operate on matters affecting 
the fireside, the hearth, and the altar. The States have no 
foreign relations, and need none, as to this. (1 Bl. Com., 
by Tucker, App. 249.) 

The fair exercise of such powers rightfully belonging to a 
State, though connected often with foreign commerce and in- 
directly or slightly affecting it, cannot therefore be consider- 
ed, in any point of view, hostile, by their intent or origin, as 
regulations of such commerce. See in point, Gibbons v. Og- 
den, 9 Wheat. 203 ; 11 Peters, 102. 

In this view, it is immaterial whether this tax is imposed on 
the passenger while in the ship, in port, or when he touches 
the wharf, or reaches his hotel. All these places, being within 
the territory, are equally within the jurisdiction of the State 
for municipal purposes such as these, and not with a view to 
regulate foreign commerce ; it being conceded that a tax may 
be imposed on a passenger after quitting the vessel and on the 
land, why may it not before, when he is then within the limits 
of the State? In either instance, the tax has no concern with 
the foreign voyage, and does not regulate the foreign com- 
merce: Whereas, if otherwise, it might be as invalid when 
imposed on land as on water. 

Much of the difficulty in this case arises, I apprehend, 
from a misconception, as if this tax was imposed on the pas- 
senger at sea and before within the territorial limits of the 
State. But this, as before suggested, is an entire misapprehen- 
sion of the extent of those limits, or of the words and mean- 
ing of the law. 

If, then, as is argued, intercourse by merchants in person, 
and by officers in their vessels, boats, and wagons, is a part of 
commerce, and the carrying of passengers is also a branch of 
navigation or commerce, still the taxing of these after the ar- 
rival in port, though Congress there has power to collect its 
duties as it has on land, is not vested at all in Congress ; or, if 
at all, not exclusively. 

Who can point to the cession to the United States of the 
jurisdiction, by Massachusetts or New York, of their own 
ports and harbours for purposes of taxation, or any other local 
and municipal purpose ? 

So far from interfering at all here with the foreign voyage, 
the State power begins when that ends and the vessel has en- 
tered the jurisdictional limits of the State. Her laws reach 
the consequences and results of foreign commerce, rather than 
the commerce itself. They touch not the tonnage of the ves- 
sel, nor her merchandise, nor the baggage or tools of the 
aliens; nor do they forbid the vessels carrying passengers. 
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But as a condition to their landing and remaining within the 
jurisdiction of the State, enough is required by way of condi- 
tion or terms for that privilege, and the risk of their becoming 
chargeable, when aliens, (though not chargeable at the time,) 
to cover in some degree the expenses happening under such 
contingency. ‘This has nothing to do with the regulation of 
commerce itself, — the right to carry passengers to and fro over 
the Atlantic Ocean, — but merely with their inhabitancy or 
residence within a State so as to be entitled to its charity, its 
privileges, and protection. Such laws do not conflict directly 
with any provision by the general government as to foreign 
commerce, because none has been made on this point, and they 
are not in clear collision with any made by that government 
on any other point. When, as here, they purport to be fora 
different purpose from touching the concerns of the general 
government, — when they are, as here, adapted to another 
local and legitimate object, — it is unjust to a sovereign State, 
and derogatory to the character of her people and legislature, 
to impute a sinister and illegitimate design to them concerning 
foreign commerce, different from that avowed, and from that 
which the amount of the tax and the evil to be guarded 
against clearly indicate as the true design. Hence, as be- 
fore remarked, Mr. Justice Johnson, in the same opinion 
which was cited by the original defendants, says the purpose 
is the test; and if that be different, and does not clash, the 
law is not unconstitutional. 

So Chief Justice Marshall, in 9 Wheat. 204, says, that Con- 
gress for one purpose and a State for another may use like 
means and both be vindicated. And though Congress obtains 
its power from a special grant, like that of the power “to reg- 
ulate commerce,” the State may obtain it from a reserved 
power over internal commerce or over its police. Hence, 
while Congress regulates the number of passengers to the 
size of the vessel, as a matter of foreign commerce, and may 
exempt their baggaze and tools from duties as a matter of im- 
posts on imports, yet this is not inconsistent with the power 
of a State, after passengers arrive within her limits, to impose 
terms on their landing, with a view to benefit her pauper po- 
lice, or her fiscal resources, or her municipal safety and welfare. 
And the two powers, thus exercised separately by the two 
governments, may, as Mr. Justice Johnson says, “be perfectly 
distinct.” So, in the language of Chief Justice Marshall, “ if 
executed by the same means,” “this does not prove that the 
powers themselves are identical.” ; 

The measures of the general government amount to a regu- 
lation of the trallic, or trade, or business, of carrying passen- 
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gers, and of the imposts on imports; but those of the States 
amount to neither, and merely affect the passengers or master 
of the vessel after their arrival within the limits of a State, 
aud for State purposes, State security, and State policy. 

As we have before explained, then, if granting that the 
bringing of passengers is a great branch of the business of 
navigation, and that to regulate ¢ commerce is to regulate navi- 
gation, yet this statute of Massachusetts neither regulates that 
navigation employed in carrying passengers, nor the passengers 
themselves, either while abroad in foreign ports, or while on 
the Atlantic Ocean, but merely taxes them, or imposes condi- 
tions on them, after within the State. These things are done, 
as Mr. Justice Johnson said in another case, “‘ with a distinet 
view.” And it is no objection that they “act on the same 
subject” (9 Wheat. 235); or, in the words of Chief Justice 
Marshall, “although the means used in their execution may 
sometimes approach each other so nearly as to be confounded * 
p. 204). But where any doubt arises, it should operate against 
the uncertain and loose, or what the late chief justice called 
“questionable power to regulate commerce,” (9 Wheat. 202, ) 
rather than the more fixed and distinct police or taxing 
power. 

In cases like this, if, amidst the great complexity of human 
affairs, and in the shadowy line between the two governments 
over the same people, it is impossible for their mutual rights 
and powers not to infringe occasionally upon each other, or 
cross a little the dividing line, it constitutes no cause for de- 
nouncing the acts on either side as being exereised under the 
same power or for the same purpose, and therefore unconstitu- 
tional and void. When. as is seldom likely, their laws come 
indirect and material collision, both being in the exercise of 
distinct powers, which belong to them, it is wisely provided, 
by the Constitution itself, and consequently by the States and 
the people themselves, as they framed it, that the States, being 
the granting power, must recede. (9 Wheat. 203: License 
Cases, 5 Howard; United States v. New Bedford Bridge, 1 
Woodb. & Minot, 423.) Here we see no such collision. 

There are other cases of seeming opposition which are rec- 
oncilable, and not contlicting, as to the powers exercised both 
by the States and the general government, but for differ- 
ent purposes. "hus hides may be imported under the acts of 
Congress taxing imports and regulating commerce; but this 
does not deprive a State of the right, in guarding the public 
health, to have them destroyed if putre fied, whether before 
they reach the land or after. So as to the import of gunpow- 
der by the authority of one government, and the prohibition 
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by the other, for the public safety, to keep it in large quantities, 
(4 Metcalf, 294.) Neither of these acts by the State attempts 
to interfere with the commerce abroad, but after its arrival 
here, and for other purposes, local and sanatory, or municipal. 

In short, it has been deliberately held by this court, that the 
laying a duty on imports, if this was of that character, is an 
exercise of the taxing power, and not of that to regulate com- 
merce. (Gibbons v. Ogden, 9 Wheat. 201, by Chief Justice 
Marshall.) And if, in Brown v. Maryland, 12 Wheat. 447, 
the tax or duty imposed there can be considered as_ held 
to violate both, it was because it was not only a tax on im- 
ports, but provided for the treatment of goods themselves, or 
regulated them as imported in foreign commerce, and while in 
bulk. 

But if the power exercised in this law by Massachusetts 
could, by a forced construction, be tortured into a regulation 
of foreign commerce, the next requisite to make the law void 
is not believed to exist in the fact that the States do not retain 
some concurrent or subordinate powers, such as were here ex- 
ercised, though connected in certain respects with foreign com- 
merce. Beside the reasons already assigned for this opinion, 
it is not opposed to either the language or the spirit of the 
Constitution in connection with this particular grant. Accom- 
panying it are no exclusive words, nor is the further action of 
the States, or any thing concerning commerce, expressly forhid- 
den in any other way in the Constitution. But both of these 
are done in several other cases, such as “no State shall coin 
money,” or no State “engage in war,” and these are ordinary 
modes adopted in the Constitution to mdicate that a power 
granted is exclusive, when it was meant to be so. 

If this reasoning be not correet, why was express prohibi- 
tion to the States used on any subject where authority was 
granted to Congress? The only other mode to ascertain 
whether a power thus granted is exclusive “is to look at the 
nature of each grant, and if that does not clearly show the 
power to be exclusive, not to hold it to be so.” We have 
seen that was the rule laid down by one of the makers and 
sreat expounders of the instrument. (Federalist, No. $2. Sec 
also 14 Peters, 575.) 

It held out this as an inducement to the States to adopt the 
Constitution, and was urged by all the logic and eloquence of 
Hamilton. {i was, that a grant of power to Congress, so far 
from being ipso facto exclusive, never ousted the power of 
the States previously existing, unless ‘“ where an exclusive al 
thority is in express terms granted to the Union, or where a 
particular authority is granted to the Union and the exercise 
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of a like authority i is prohibited to he Seen: or where an 
authority is granted to the Union, with which a similar au- 
thority in the States would be utterly incompatible.” 

This rule has been recognized in various decisions on con- 
stitutional questions by many of the judges of this court. 2 
Cranch, 397; 3 Wheat. 386; 5 Wheat. 49; Wilson v. Black- 
bird Creek Marsh C Company, 2 Peters, 245; Prigg v. Penn- 
sylvania, 16 Peters, 627, 655, 664; New York v. Miln, 11 Pe- 
ters, 103, 132; Groves v. Slaughter, 15 Peters, 509; Holmes 
y. Jenison, 14 Peters, 579. So by this court itself, in Sturges 
v. Crowninshield, 4 Wheat. 193. And also by other authori- 
ties entitled to much respect. 4 Ellot’s Deb. 567; 3 Jetfer- 
son’s Life, 425-429; 3 Serg. & Rawle, 79; Peck’s Trial, 86, 
87, 291 —293, 329, 404, 434, 435; Calder v. Bull, 3 Dall. 386 ; 
1 Kent’s Com. 364; 9 Johns. 568. 

In other cases it 1s apparently contravened. 9 Wheat. 
209; 15 Peters, 504, by Mr. Justice McLean, and 511, by Mr. 
Justice Baldwin ; Prigg v. Pennsylvania, 16 Peters, 543; New 
York v. Miln, 11 Peters, 158, by Mr. Justice Story; The 
Chusan, 2 Story, 465; Golden v. Prince, 3 Wash. C. C. 325. 

But this is often in appearance only, and not in reality. It 
is not a difference as to what should be the true rule, but in 
deciding what cases fall within it, and especially the branch 
of it as to what is exclusive by implication and reasoning 
from the nature of the particular grant or case; or in the 
words of Hamilton, “where an authority is granted to the 
Union, with which a similar authority in the States would be 
utterly incompatible.” 

Thus, in the celebrated case of Sturges v. Crewninshield, 
the rule itself is laid down in the same way substantially as in 
the Federalist ; namely, that the power is to be taken from the 
State only when expressly forbidden, or where “the terms in 
which a power is granted to Congress, or the nature of the 
power, require that it should be exercised exclusively by Con- 
gress.” (4 Wheat. 122, 193, by Chief Justice Marshall ; Prigg 
v. Commonwealth of Pe ~~ 16 Peters, 626, by Chief 
Justice Taney, and 650, by Mr. Justice Daniel. ) 

And Chief Justice Marshall on another occasion considered 
this to be the true rule. ‘That was in the ease of Wilson ». 
Blackbird Creek Marsh Company, 2 Peters, 245, though a com- 
mercial question. And Judge Story did the same in Houston 
v. Moore, 5 Wheat. 49,—a militia question. So, many of 
the other grants in this same section of the Constitution, un- 
der like forms of iip.epproting have been virtually held not to 
be exclusive; such as that over weights and measures: that 
over bankruptey (Sturges v. Crowninshield, 4 Wheat. 122); 
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that over taxation (see cases alre ady cited); that to regulate 
the value of foreign coins; that to discipline the militia 
go v. Moore, 5 Wheat. 1; 3 Stor. Com. on Constitution, 

$ 1202; 15 Peters, 499; Rawle on the Constitution, ch. 9, 
id 111); that “to provide for the punishment of counterfeit- 
ing coin” (Fox v. State of Ohio, 5 How. 410); and robbing 
the mail aha punished as highway robbery (5 Wheat. 34), 
Why, then, hold this to be otherwise than concurrent ? 

There are still other grants, in language like this, which 
ever have been considered exclusive.  Kven the power to 
pass uniform naturalization laws was once considered i this 
court as not exclusive (Collet v. Collet, 2 Dallas, 296): and 
though doubt has been flung on this since by the United 
States v. Villato, 2 Dall. 372, Chirac v. Chirac, 2 Wheat. 269, 
and by some of the court in 5 Howard, 585, and Golden v. 
Prince, 3 Wash. C. C. 314; and though these doubts may be 
well founded unless the State naturalization be for local pur- 
poses only in the State, as intimated in Collet v. Collet, and 
more favorable than the law of the United States, and not to 
vive rights of citizenship out of the State, (1 Bl. Com., by 
‘Tucker, App. 3, 4, 255, 296,) which were the chief objections 
in 3 Wash. C. C. 314; yet this change of opinion does 
not impugn in principle the ground for considering the local 
measure in their case as not conflicting with foreign commerce. 
The reasoning for a change there does not apply here. 

So, it is well settled that no grant of power to Congress is 
exclusive, unless expressly so, merely because it may be broad 
enough in terms to cover a power which clearly belongs to the 
State; e.g. police, quarantine, and license laws. ‘They may re- 
late to a like place and subject, and by means somewhat alike, 
yet, if the purposes of the State and of Congress are different 
and legitimate for each, they are both permissible and neither 

exclusive. (See cases before cited, 4 Wheat. 196; 3 Ell. 
Deb. 259; Baldwin’s Views, 193, 194.) 

This very grant of the power “ to regulate commerce ”’ has 
also been held by this court not to prevent bridges or ferries 
hy the States where waters are navigable. (Wilson v. Black- 
bird Creek Marsh Company, 2 Peters, 245.) So elsewhere. 
(Corfield v». Coryell, 4 Wash. C. C. 371: 1 Woodb. & Min. 
A417, 424, 425; 9 Wheat. 203. See also Warren Bridge Case, 
11 Peters, 420; 17 Conn. 64; S Cowen, 146; 1 Pick. 
180; 7 N. Hamp. 35.) And it has been considered else- 
where not to confer, though in navigable waters, any right or 
control over the fisheries therein, within the limits of a State. 
(4 Wash. C. ©. 383. See also Martin v. Waddell, 16 Peters, 
367; 3 Wheat. 383; Angell on Tide Waters, 105.) So the 
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States have been accustomed to legislate as to pilots, and Con- 
gress has concurred in it. But if the acts of the States alone 
as to pilots are not valid, on the ground of a concurrent power 
in them, it is difficult to see how Congress can transfer or cede 
to the States an authority on this which the Constitution has 
not given to them. (Clef Justice Taney, in 5 Howard, 580.) 
The real truth is, that, each possessing the power in some 
views and places, though not exclusively, Congress may de- 
clare it will not exercise the power on its part, either by an ex- 
press law or by actual omission, and thus leave the field open 
to the States, on their reserved or concurrent rights, and not 
on any rights ceded to them by Congress. This reconciles 
the whole matter, and tends strongiy to sustain the same view 
in the case now under consideration. 

Nor has it ever been seriously contended, that, where Con- 
gress has chosen to legislate about commerce and navigation 
on our navigable waters as well as the sea-coast, and to intro- 
duce guards against steam explosions and dangers in steam 
vessels, the law is not to be enforced as proper under the pow- 
er to regulate commerce, and when not in conflict with any 
State legislation. ‘This power in Congress is at least concur- 
rent. and extends to commerce on rivers, and even on land, as 
well as at sea, When between our own States or with foreign 
countries. Whether this could be done as to vessels on waters 
entirely within any one State is a different question, which 
need not be here considered. (See Waring v. Clark, 5 How- 
ard, 441.) 

As a general rule of construction, then, the grants to Con- 
gress should never be considered as exclusive, unless so indi- 
cated expressly in the Constitution by the nature or place of 
the thing granted, or by the positive prohibition usually re- 
sorted to when that end is contemplated, as that “no State 
shall enter into any treaty,” or “coin money,” &c.; “no State 
shall, without the consent of Congress, lay any imposts. or 
duties on imports,” &e. (Art. 1, $ 9. United States v. New 
Bedford Bridge, 1 Woodb. & Min. 432.) 

It is also a strong argument, after using this express prohi- 
bition in some cases, that, when not used in others, as it is not 
here, it is not intended. Looking at the nature of this grant, 
likewise, in order to see if it can or should be entirely ex- 
clusive, we are forced to the same conclusions. 

There is nothing in the nature of much which is here con- 
nected with foreign commerce that is in its character foreign, 
or appropriate for the action of a central and single govern- 
ment; on the contrary, there is matter which is entirely lo- 
cal,—something which is seldom universal, or required to be 
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either general or uniform. Lor though Congress 1s empowered 
to regulate commerce, and ought to legislate for foreign com- 
merce as for all its leading incidents and uniform and univer- 
sal wants. yet “to regulate commerce ” could never have been 
supposed by the framers of the Constitution to devolve on the 
eeneral government the care of auy thing except exterior inter- 
course with foreign nations, with other States, and the Indian 
tribes. Every thing else within State limits was, of course, to 
be left to each State, as too different in so large a country to 
be subjected to uniform rules, too multifarious for the attention 
of the central government, and too local for its cognizance 
over only general matters. 

It was a difference between the States as to imposts or du- 
ties on imports and tonnage which embarrassed their inter- 
course with each other and with foreign nations, aud which 
mainly led to the new Constitution, and not the mere regula- 
tion of commerce. (9 Wheat. 225.) It was hence that the 
States in respect to duties and imposts were not left to exer- 
cise concurrent powers, and this was prevented, not by merely 
empowering Congress to tax imports, but by expressly forbid- 
ding the States to do the same; and this express prohibition 
would not have been resorted to, or been necessary, if a mere 
crant to Congress of the power to impose duties or to * regu- 
late Commerce ” was alone deemed exclusive, and was to pre- 
vent taxation of imports by the States, or assessing money by 
them ou any kind of business or traflic by navigation, such as 

carrying passengers. 

Congress, in this way, resorted to a special prohibition 
where they meant one (as to taxes on imports); but where 
they did not, as, for example, in other taxation or regulating 
commerce, they introduced no such special prohibition, and 
left the States to act also on local and appropriate matters, 
though connected in some degree with commerce. Where, at 
any time, Congress had not legislated or preoccupied that  par- 
ticular field, the States acted freely and beneficially, yielding, 
however, to Congress when it does act on the same particular 
matter, unless both act for different and consistent objects. 
(Gibbons v. Ogden, 9 Wheat. 204, 239.) In this way much 
was meant to be left in the St tes, and much ever has been 
left, which partially related to commerce, and an expansive, 
and roving, and absorbing construction has since been attempt- 
ed to be given to the grant of the power to regulate com- 
merce, apparently never thought of at the time it was intro- 
duced into the Constitution. When I say much was left, and 
meant to be left, to the States in connection with commerce, 
J mean, concerning details and local matters, inseparable in 
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some respect ts from foreign. commerce, “but not belonging to 
its exterior or general charac ter, and not conflicting with any 
thing Congress has already done. (Vanderbilt v. Adams, 7 Wen- 
dell, 349; New Bedtord Bridge Case, 1 Woodb. & Min. 429.) 
Such is this very matter as to taxation to support foreign 
panpers, With many other police matters, quarantine, inspec- 
tious, &e. (See them enumerated in the License Cases, 5 
Howard. ) 

‘The provisions in the State laws in 1789, on these and 
kindred matters, did not therefore drop dead on the adoption 
of the Constitution, but oly those relating to duties expressly 
prohibited to the States, and to foreign and general matters 
whieh were then acted on by Congress. Chief Justice Mar- 
shall, be Sturges v. Crowninshield, (4 Wheat. 195,) consid- 
ered “the power of the States as existing ever such cases as 
the laws of the Union may not reach.” 

So far as reasons exist to make the exercise of the commer- 
cial power exclusive, as on matters of exterior, general, and 
tuiform cognizance, the construction may be proper to render 
it exclusive, but no further, as the exclusiveness depends in 
this case wholly on the reasons, and het on any express pro- 
hibition, and hence cannot extend beyond the reasons them- 
selves. Where they disappear, the exclusiveness should halt. 
In such case, emphatically, cessante ratione, cessat et ipsa lex. 

It nowhere seems to have been settled that this power is 
exclusive in Congress, so that the States can enact no laws 
on any branch of the subject, whether coufiicting or not with 
any acts of Congress. But, on the contrary, the majority of 
the court in the License Cases (5 Howard, 504) appear to have 
held that it is not exclusive as to several matters connected 
in some degree with commerce. The case of New York 
Miln (LL Peters, 141) seems chiefly to rest on a like principle, 
and likewise to hold that measures of the character now under 
consideration are not regulations of commerce. 





Indeed, besides these eases, and on this very subject of com- 
meree, a construction has at times been placed, that it is not 
exclusive iu all respects, as will soon be shown, and if truly 
placed, it is net competent to hold that the State legislation 
eu such incidental, subordinate, aud local matters is utterly 
void when it does not conflict with some actual legislation by 
Congress. For the silence of Congress, which some seem to 
regard as more formidable than its action, is, whether in full 
or in part, to be respected and obeyed 7 where its power 
is exclusive, and the States are deprived of all authority over 
the matter. The power must first be 1 li to be exclusive 
before any inference can be drawn that the silence of Congress 
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speaks, and a different course of reasoning begs the question 
attempted to be proved. In other cases, when the power of 
Congress is not exclusive and that of the States is concurrent, 
the silence of Congress to legislate on any mere local or subor- 
dinate matter within the limits of a State, though connected 
int some respects with foreign commerce, Is rather an invitation 
for the States to legislate upon it, — is rather leaving it to them 
for the present, and assenting to their action in the matter, — 
than a circumstance nullifying and destroying every useful 
and ameliorating provision made by them. 

Such, in my view, is the true rule in respect to the com- 
mercial grant of power over matters not yet regulated by 
Congress, and which are obviously local. In the ease of Wil- 
son v. The Blackbird Creek Marsh Co., Chief Justice Marshall 
not only treated this as the true rule generally, but held it ap- 
plicable to the grant to Congress of the power “to regulate 
commerce,” and that this grant was not exclusive nor pro- 
hibitory on the action of the States, except so far as it was 
actually exercised by Congress, and thus came in contliet with 
the laws of the States. These are some of his words: — 
‘The repugnancy of the law of Delaware to the Constitu- 
tion is placed entirely on its repngnancy to the power to reg- 
ulate commerce with foreign nations, and among the several 
States, a power which has not been so exercised as to atlect 
the question.” (2 Peters, 252.) 

The Chief Justice in another case held that a power being 
vested in Congress was not enough to bar State action en- 
tirely, and that it did not forbid by silence as much as by 
action. Hesays, — ‘It is not the mere existence of the power, 
but its exercise, which is incompatible with the exercise of the 
same power by the States. It is not the right to establish 
these uniform laws, but their actual establishment, which is 
inconsistent with the partial acts of the States.” (Sturges v. 
Crowninshield, 4 Wheaton, 195, 196.) And in 16 Peters, 610, 
Justice Story admits “that no uniform rule of interpretation 
ean be applied to it [the Constitution], which may not allow, 
even if it does not positively demand, many modifications in 
its actual application to particular clauses.” 

Hence, if the power “to regulate commerce” be regarded 
by us as exclusive, so far as respects its operations abroad, or 
without the limits of the country, because the nature of the 
grant requires it to be exclusive there, and not exclusive so 
far as regards matters consequent on it which are within the 
limits of a State, and not expressly prohibited to it nor con- 
flicting with any thing done by Congress, because the nature 
of the grant does not require it to be so there, we exercise 
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then what appears to be the spirit of a wise conciliation, and 
are able’ to reconcile several opinions elsewhere expressed, 
some as to the concurrent and some as to the exclusive char- 
acter of the power ‘to regulate commerce.” It may thus be 
exclusive as to some matters and not as to others, and every 
thing can in that aspect be reconciled and harmonious, and 
accord, as | have before explained, with the nature and reason 
of each case, the only constitutional limits where no express 
restrictious are imposed. [ am unable to see any other prac- 
tical mode of administering the complicated, and sometimes 
conflicting, relations of the Federal and State governments, 
but on arule like this. And thus deciding the cases as they 
arise under it, according to the nature and character of each 
ease and each grant, some indicating one to be exclusive, and 
some indicating another not to be exclusive; and this, also, at 
times, as to different kinds of exercise of power under one and 
the same grant. (See Justice Johnson, 9 Wheat. 235-239. ) 
There is another view of this question which leads to like 
results. If the opposite opinions mean only that the States 
cannot, after express grants to the general government, legis- 
late on them for and in behalf of the general government, and 
not simply for themselves in local matters, —cannot legislate for 
other States without their own limits, extra territoriwm, or as 
to general uniformity, general conduct, or the subject-matter 
over the whole country, like naturalization and bankruptey, — 
then there is no difference between the spirit of those opinions 
aid my own. But if they are construed to mean, that after 
such a grant, with no express prohibition on a State to act for 
itself alone on the matter, and none implied from their rela- 
tions to the general government and the nature of the subject, 
a State cannot make such regulations and laws for itself, and 
its own people, and local necessities. as do not violate any act 
of Congress in relation to the matter, Ido not think they are 
supported either by sound principle or precedents. 

Necessities for a different course have existed, and ever must 
exist, in the complex movements of a double set of legislators 
for one and the same people. 

They may crowd against each other in their measures 
slightly and doubtingly, but that, as before shown, is not 
suflicient to annul and override those of the States, as there 
must be for that disagreeable consequence a direct conflict, a 
plain incompatibility. (3 Stor. Com. on Const. 434; New 
Bedford Bridge Case, 1 Woodb. & Min. 417, 418; 9 Wheaton, 
238. ) 

This cireumstance shows, also, that the argument to avoid 
State legislation is not suflicient when it discovers some differ- 
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ent spirit or policy in the general measures of the States from 
that in the general government. ‘The States have a right to 
differ in opinion, —some are very likely often to differ. But 
what clause in the Constitution makes such an instance of in- 
dependence a nullity, or makes a different object an illegitimate 
one? ‘lo be a nullity, it must oppose what has been actually 
done or prescribed by Congress, and in a case where it has no 
reserved power to act differently from Congress. We have 
already seen that an indirect reduction of the revenue of the 
general government by the license laws, when passed under a 
legitimate power, and with a different legitimate view, did not 
render them unconstitutional, nor does this, under like cireum- 
stances, though it may indirectly operate in some measure 
against emigration. 

If it did, a law by a State to favor the consumption of its 
own products would be pronounced void, and so would be a 
high tax by a State on wharves or stores, as all these would 
somewhat embarrass and render more expensive the business 
connected with foreign commerce. So this condition imposed 
on passengers after their arrival might in some degree affect 
the business and commerce of carrying them to that State, 
when the alien passengers are taxed before they are permitted 
to land. 

There are two classes of grants to which this rule now un- 
der consideration is applicable, and the force of it will be more 
striking when they are examined separately. One includes 
grants where Congress has acted, and continues to act, in 
relation to them; and the other, where it has never acted, or, 
if it has once acted, has ceased to do so. 

Now, the vindication for the States to act in the last class is. 
that, unless each State is considered authorized still to legislate 
for itself, the subject-matter will be without any regulation 
whatever, and a lawless condition of things will exist within 
the heart of the community, and on a matter vital to its 
interests. Such is now the case as to weights and measures, 
Congress never having legistated to produce uniformity con- 





_cerning them, though the power is expressly granted to it m 


the Constitution. 

Now, on the construction that such a grant of power is ex- 
clusive, and, whether exercised or not, it is unconstitutional for 
any State to legislate on the subject for itself; and, moreover, 
that Congress does in truth regulate by its silence as much as 
by its action, and when doing nothing about it virtually enacts 
that nothing shall be done about it by any of the States, it 
will follow that not only all the legislation by the States on 
weights and measures since 1789 is illegal and void, but all 








| 
| 














ain ern Pa pene 





JANUARY TERM, 1849. 563 


Ponsenger | Cases.— Mr. Justice wr one iury' s Opinion. 


their legisla ition now existing on matters of bankruptey, and | ii 
respect to the disciplining of the militia, and imposing taxes on 
land, is also void. For the powers over all these are expressly 
ceded to Congress, and are not now regulated by any existing 
acts of Congress, though all except weights and measures once 
have been. ‘The argument alluded to, if sound, would thus be 
strong, that Congress, hi wing once acted on these and ceased 
to, means that nothing more shall be done. 

On this exclusive principle, though the action of the States 
on them is not forbidden expressly in the Constitution, nor 
impliedly beyond what grows out of any express grant, all 
the States in the Union are disarmed from any action whatever 
on such matters, and all their laws on these topics, so essential 
to their domestic industry and trade, their public security and 
political existence by means of revenue, are to be considered 
null and void. 

The catastrophe which would follow on such a construction 
has led this court, as heretofore explained, to hold that the 
States still possess a concurrent power to act on matters of 
bankruptey, the discipline of the militia, taxation of land, and 
some subjects of commerce; and like considerations would 
undoubtedly lead them, when the cases arise, to hold, that, 
notwithstanding such grants, the laws of the States, not con- 
flieting with any passed by the general government on many 
other such topics, must be considered valid. Indeed, it seems 
conceded by some of the members of the court in this case, that 
the States are, by some power codrdinate or subordinate, right- 
fully legidiating on weights and measures, pilots, bankruptcy. 
the militia, &e. But if they have not this power without any 
grant or license by Congress, they cannot have it by any such 
grat, because Congress is not empowered by the Constitution 
to grant away powers vested in it by the pe ople and the States : 

uid how ean it hereafter, by legislation, give any power to them 
over this subje ct if not having it now ? 

Again, in the other class of cases, where Congress has al- 
ready legislated, and still legislates, some time elapsed before it 
passed laws on any subject, and years before it acted at all on 
some of them; and in almost the whole, its first legislation 
was only a beginning and in part, doing more and more from 
time to time, as e xperience and the exigencies of the country 
seemed to require. It is not nee essary to repeat here several 





detailed illustrations and eases on this collected in the ease of 


the United States v. New Bedford Bridge, 1 Woodb. & Min. 
430. In the mean time, the States continued to exercise their 
accustomed powers, and have ever since done it on all matters 
not forbidden expressly in the Constitution, not exclusive in 
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their nature, and not conflicting with actual provisions in re- 
lation to them already made under the general government. 
(14 Peters, 594.) 

To show, further, that these grants of power are not always 
and necessarily exclusive, and that legislation on them by Con- 
gress to any extent Is not as prohibitory on the States where 
it is silent as where it enacts, the States have not only con- 
tinued to punish crimes which Congress could punish, but 
they have, in numerous mstances, regulated matters connect- 
ed, locally at least, with commerce abroad, and between the 
States, and with the Indians. 

In so large a territory as the jurisdiction of the general goy- 
ernment embraces, in so many and so diversified topics as come 
before it, and in the nature of its supervisory powers on certain 
subjects, requiring action only on what is general and foreign, 
and to produce uniformity merely as to that, it becomes almost 
inevitable that many local matters and details must be left to 
be regulated by some local authorities. Yet, as explained in 
the License Cases, like the by-laws of corporations, made by 
them and not the legislature, they must not conflict with the 
general regulations or laws prescribed by the paramount power. 
But, so far from being exclusive, even while it is exercised. 
wand much less while it is dormant or wnexercised. the para- 
mount power summons to its aid, in order to be effective, the 
contemporaneous and continued action of others. Thus not 
only moneyed corporations, but towns and cities, must make 
numerous by-laws in order to enforce the general provisions laid 
down by the legislation of the State. Thus, too, this court 
must make numerous rules to earry into effect the legislation 
of Congress in respect to it; and the War and the Navy De- 
partments must compile and enforce volumes of regulations 
ofa like kind and tora like purpose, taking care, as all subor- 
dinate power in such cases must, not to violate any general 
law prescribed on the subject. (See L Woodb. & Min. 423.) 

The condition of this whole country when colonies of Eng- 
land furnishes another illustration of the relation and character 
of such powers. ‘The parent government at home was sover- 
eign, and provided general regulations, either in acts of Parlia- 
ment or charters, but still left the several colonies (and surely 
our States have as much power as they) to legislate as to de- 
tails, and introduce any regulations suited to their own condi- 
tion and interests, not conflicting with the general provisions 
made by the paramount power at home. (1 Bl. Com., by 
Tucker, App. 109, 110. 

Indeed, what becomes of the whole doctrine of concurrent 
powers on this hypothesis of exclusiveness in all mere grants, 
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and of the usage that the States may act in such concurrent 
eases or local matters till their measures conflict directly with 
those of Congress? (Ibid. 179.) Where is the line of dis- 
tinction between a measure by the State which is void, 
whether it conflict or not, and one which is not void till it comes 
into actual collision with some law passed by the general gov- 
ernment? What becomes of the idea, that the power to 
regulate foreign commerce is exclusive, and Congress may 
prohibit the introduction of obscene prints under it, and yet 
the States may do the latter also, but touch nothing connected 
with commerce: Is not the introduction of these connected 
with it? Cannot the States, too, patronize science and the 
arts In Various Ways, though a like power is conferred on Con- 
gress by means of patents and copyrights. (Livingston v. 
Van Ingen, 9 Johns. 57:2.) 

Nor do I understand the words of Mr. Justice Johnson, in 
the case of Gibbons v. Ogden, in the sense attributed to them 
by some. ‘ The practice of our government.” says he, “has 
been, on many subjects, to occupy so much only of the field 
open to them as they think the public interests require.” (9 
Wheat. 234.) Tt is argued that this means to exclude State 
action, Where Congress has not occupied the field, as well as 
where it has. Yet it seems plamly to be inferred. from othe 
words connected. that he considers + the power of the States 
must be at an end so far as the United States have by their leg- 
islative act taken the subject under their immediate superm- 





tendence.”” "Phis means the subject then under consideration. 
jut Where have they so taken the subject of the admission of 
alien passengers ito States, and the terms of it, under their 
unmediate superintendence “> "Chey may have regulated the 
manner of their coming here, but where their maintenance 
here when sick or poor, or likely to be poor: where their taxa- 
tion here ¢ 

They have regulated also their naturalization in this coun- 
try, but not under the grant of the power *to regulate com- 
meree,” or impose imposts on imports: but, knowing it was 
hot volved in either, a separate and express grant was wisely 
luserted in the Constitution to empower Congress to make 
tuiform rules on this subject. 

It will be seen, that, where Congress legislates about foreign 
commerce oy passengers as connected with it, that legislation 
need not, and does not, forbid the States to legislate on other 
matters not conflicting. ‘Thus all will harmonize, unless we 
interpolate, by mere construction, a prohibitory clause either in 
the law or in the Constitution. You may, if you please, call 
the power so exercised by Congress exelusive in one sense or 
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to one extent, but it is not in others. It may be considered as 
exclusive so far as it goes, and still leave the rest of the field 
concerning them open to the States. Thus the right to regu- 
late the number of passengers in vessels from abroad in propor- 
tion to the tonnage has been exercised by Congress, and may 
be deemed the use of a legitimate authority. (3 Statutes at 
Large, 448; 9 Wheat. 216.) So has it been exercised to ex- 
empt their personal “ baggage”? and “ tools’ from dmposts, 


ot, as some seem to suppose, their goods or merchandise. (| 
Statutes at Large, 661.) But this statute of Massachusetts 


eontlicts with neither. So Congress provides for uniform 
naturalization of aliens, but this statute does not mterfere with 
that. So Congress does not forbid passengers to come from 
abroad ; neither does this statute. 

Again, Congress nowhere stipulates or enacts, or by the 
Constitution can do it, probably, as before suggested, that pas- 
sengers shall not im their persons be taxed on their arrival 
within a State, nor terms be made as to their residenee within 
them. Again, the objection to this view involves another ap- 
parent absurdity, —that, though the regulation of commerce 
extends to passengers. it is not entirely exclusive in the general 
vovernment if they come with yellow-fever and the cholera 
end that they are then subject to State control and its quaran- 
tine expenses and fees: but are not, if they come with what 
the State deems equally perilous. That is, if they endanger 
the health of the body. the power over them is not exclusive 
in Congress, but if they endanger only the police of the State 
its pauper securities. and its economy, morals, and public peace 
the power is exclusive in Congress, and goes to strip the State 
ef all authority to resist the introduction of either convicts, 
slaves, paupers, or refugees. If these last only come in the 
tracks of commerce in vessels from abroad, and are enrolled as 
passengers, the States cannot touch them, but may seize on 
them at once if their bodies are diseased. It would be useful 
to have that clause in the Constitution poimted out which 
draws such a novel line of discrimination. 

In holding this measure to be a regulation of commerce, and 
exclusive, and hence void, wherever the power of Congress 
over commerce extends, a most perilous principle is adopted in 
some other respects; for that power extends over the land as 
well as water, and to commerce among the States and with the 


fiidian tribes, no less than to foreign commerce. (See art. 1,. 


$ 5.) And if it can abrogate a tax or terms imposed by 
States in harbours over persons there, it may do so whenever 
the power over commerce goes into the interior, and as to mat- 
ters connected with it, and also between States 
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On this reasoning, passengers there in vessels, boats, wag- 
ons, stages, or on horseback, are as much connected with com- 
merce as if they come in by sea; and they may consist of 
paupers, slaves, or convicts, as well as of merchants or travel- 
lers for pleasure and personal improvement ; and thus all the 
laws of Ohio, Mississippi, and many other States, either for- 
bidding or taxing the entrance of slaves or liberated blacks, 
will be nullified, as well as those of almost every Atlantic 
State, excluding paupers coming in from without their limits. 

Congress has sanctioned at least five constitutions of States 
exercising a power to exclude slaves, and the introduction of 
them as merchandise and for commerce. And how can this 
be reconciled by those who would reverse the judgments be- 
low, on the ground that the commercial power is exclusive in 
Congress, and not either concurrent in one view or independ- 
ent in another, in some particulars, in the States. 

Another consequence from the opposite doctrine is, that, if 
Congress by regulating commerce acts exclusively upon it, and 
can admit whom it pleases as passengers, independent of State 
wishes, it can force upon the States slaves or criminals, or 
political incendiaries of the most dangerous character. And 
furthermore, that it can do this only by admitting their person- 
al baggage free, as doing that, it is argued here by some, 
shows the owner must coine in free, and neither be excluded 
nor taxed by the State after within her limits. 

This makes the owner of the personal baggage a mere inci- 
dent or appurtenant to the baggage itself, and renders, by anal- 
ogy, any legislation as to taxing property more important than 
taxing the person, and, indeed, overruling and governing the 
person as subordinate and inferior. So, if Congress by mak- 
ing baggage free exonerates passengers from a State tax, it ex- 
onerates all the oflicers and crews of vessels from State taxes ; 
for their personal baggage is as free as that of passengers. 
They, too, are as directly connected with commerce as the 
passengers; and by a parity of reasoning, the absurdity fol- 
lows, that, by admitting American vessels free of tonnage du- 
ties. the owners of them are also made free from State taxes. 

Every person acquainted with the tariff of the general gov- 
ernment knows that specially declaring a box or chest of ap- 
parel “ free’? does not exonerate any thing else or any other 
article, much less can it any person, if taxed by a State law. 
On the contrary, all things not specially taxed, nor specially 
declared “ free,” have a duty imposed on them by Congress as 
non-enumerated articles, and so would passengers, if imports, 
and if Congress had a right to tax them. And if saying noth- 
ing about passengers would imply that they were free from 
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taxes of the United States, much more of the States, why is 
it necessary to declare in terms any article “ free,’ when 
silence would make it so?) The real truth rather is, that Con- 
vress has no right to tax alien friends, or exclude them, and 
hence the silence. This statute, then, contravenes no act of 
Congress on this matter of passengers. 

And while all the legislation of Congress as to passengers 
operates on them at sea during the voyage, except imposts be- 
ing forbidden on their baggage, which is solely within the ju- 
risdiction of Congress, all the legislation of Massachusetts 
operates on them after their arrival in port, and without any 
attempt then to impose any duty on their baggage. The for- 
mer legislation by Congress, regulating their number in propor- 
tion to the tonnage, is, as it should be, extra territorium ; the 
latter, as it should be, tufra territorium ; aud thus both are 
proper, and the jurisdiction over either is not exclusive of that 
exercised by the other, or conflicting materially with it. 

Having considered the different general grounds which can 
be urged in support of this statute, and the objections made in 
opposition to them, I shall proceed, before closing, to submit a 
few remarks on some miscellaneous topics relied on to impeach 
its provisions. One is a supposed conflict between this statute 
and some treaties of the general government. 

[I am aware that a tax or fee on alien passengers, if large, 
might possibly lead to collision with those foreign govern- 
ments, such as Great Britain and Prussia, with whom we have 
treaties allowing free ingress and egress to our ports. (See 8 
Stat. at Large, 116, 228, 378.) But neither of them complains 
in this instance, and [ do not consider this law as conflicting 
with any such provisions in treaties, smece none of them pro- 
fess to exempt their people or their property from State taxa- 
tion after they arrive here. 

If such a stipulation were made by the general government, 
it would be difficult to maintain the doctrine, that, by an ordi- 
nary treaty, it has power to restrict the rights and powers of the 
several States any further than the States have by the Consti- 
tution authorized, and that this has ever been authorized. But 
it has not here been attempted; and these particular treaties 
are subject to the ordinary laws of the States, as well as of the 
general government, and enable the citizens of those countries 
merely to have free ingress and egress here for trade, (see Trea- 
ty of 1794, art. 3; 8 Stat. at Large, 117,) having no relation to 
their coming here as passengers to reside or for pleasure. Nor 
can they apply in the present case at all, as the record now 
stands, finding only that the master was a British subject or 
his vessel British, bnt not that his passengers belonged to Great 
Britain. 
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The Prussian treaty does not appear to contemplate any 
thing beyond the establishment of reciprocal duties, and a 
treatment in other respects like *‘the most favored nations.” 
(S Stat. at Large, 164.) 

And who ever thought that these treaties were meant to 
empower, or could in any moral or political view empower, 
Great Britain to ship her paupers to Massachusetts, or send her 
free blacks from the West Indies into the Southern States or 
into Ohio, in contravention of their local laws, or force on the 
States, so as to enjoy their protection and privileges, any per- 
sons from abroad deemed dangerous, such as her felon con- 
victs and the refuse of her jails? Again, so far as regards 
the liberty of commerce secured to British subjects in En- 
rope by the fourteenth article of the treaty of 1794, it does 
not apply to those coming from the British Provinces in Amer- 
ica, as did this vessel, (S Stat. at Large, 124,) and by the 
eighteenth article of that treaty was to last only ten years (p. 
125). And while it did last, it was expressly made “ subject 
always, as to What respects this article, to the laws and stat- 
utes of the two countries respectively ” (p. 124). 

Besides this, the whole of the treaty of 1794, including the 
third article, probably was suspended by the war of 1812, and 
exists now only as modified in that of 1815, which gives to 
British subjects no higher mghts than “other foreigners.” 
(Art. 1; S Stat. at Large, 228.) The old Articles of Confed- 
eration contaimed a clause which indicated in a different form 
like views as to what was proper in treaties, and indicates a 
Wise jealousy of power exercised in hostility to the policy of 
a State. That policy is never intended to be thwarted by any 
araugements with foreign nations by reciprocal treaties, as 
they relate merely to the imposts on tonnage and cargoes by 
the national governments, requiring them to be equal, and do not 
concern the port and harbour fees or expenses imposed by the 
local authorities for local purposes. The best security that 
these fees and taxes will never be unreasonably high and in- 
jurious to foreigners is the tendency they would then have to 
drive trade to other ports or countries contiguous, where they 
might be lower. 

The same right exists also in states to impose conditions on 
the selling of certain articles by foreigners and others within 
their limits, as a state may prefer to encourage its own prod- 
ucts, or may deem the use of some foreign articles of bad in- 
fluence in other respects. (Grotius on the Rights of Peace 
and War, B. 2, ch. 2, § 20; License Cases, 5 Howard. ) 

Nor can [ see, as has been urged, any collision between this 
statute and the act of Congress to carry into effect our com- 
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mercial arrangemeut of 1830 with Great Britain. (4 Stat. at 
Large, 419.) The intention of that act does not in any re- 
spect seem to go beyond that of the treaties just referred to, 
aid in some respects is to have matters stand as they did be- 
fore. Each side imposed charges and duties. They existed 
in Bugland and her colonies, as well as with us: but this ar- 
rangement sought only to have them not unequal nor prehibi- 
tory of trade, and net to discriminate against each other by 
general legislation. (See 1 Commerce and Navigation. State 
Papers, 158; 4 Stat. at Large, 419. ) 

A few remarks as to some objections urged against the large 
amount and the motive of this tax, and I have done. : 

If the payment was to be vindicated under the general tax- 
ing power alone, it is clear that the amount could not affect 
the question of the constitutionality of the tax. And if it 
was very high, considering its professed object * for the sup- 
port of foreign paupers.” and was applied in part to other ob- 
jects, that is a matter within the discretion of the State, and 
if it proved oppressive, and thus diverted this kind of business 
to the ports of other States, it would. like all high taxes, react, 
and be likely in time to remedy in a great degree the evil. 
But viewed as a police measure, the amount of the payment 
aud the application of it may, inimy view, have an important 
bearing. 

Thus a State is authorized to impose duties on imports suf- 
ficient to defray the expenses of her inspection laws, but not 
an amount disproportionate to them. nor to apply the money 
thus collected to other purposes, 

It would seem that the sume rule would govern her assess- 
ments to enforce her quarantine laws, and it could hardly be 
tolerated, under the right to enforce them and demand sut- 
ficient to defray their charges, that they should be justified to 
collect enough more for other purposes, and thus apply the 
quarantine funds to make roads or matitain schools. 

In such events in these cases. either this court would be 
obliged to declare void assessments which were clearly pervert- 
ed and improperly collected and applied, or Congress could 
direct the excess to be paid into the treasury of the geueral 
government. (3 Elliot’s Deb. 291.) Congress is in the Con- 
stitition expressly empowered to revise and control the sums 
collected by the States to defray the expenses of their inspec- 
tion laws. (Art. 1, $ 10.) 

A mere pretext in a law colorably for one object, but really 
for another, as in condemning lands for public purposes when 
the true object was different, though not to be presumed to be 
done by any sovereign state, must, if clearly proved, be difficult 
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touphold. (West River Bridge v. Dix, 6 Howard, 548.) But 
here the amount of the tax, compared with the burden flung on 
the State by foreign paupers, does not look so much like a 
wish to prohibit entirely the entrance of alien passengers, and 
thus disclose a covert design, hostile to the policy of the gen- 
eral government, as like a wish to obtain enough to cover the 
expeises and trouble of maintaining such of them as, though 
not paupers, are likely to become so in the ordinary couse of hu- 
man events. ‘This is a highly important consideration in judg- 
ing whether the law throughout looked really to the subject 
of patiperism, and not to hostility towards emigration, nor, un- 
der the third section, to revenue from foreign commerce, inde- 
pendent of the pauper system. It is tnjust to regard such 
provisions as intended to contliet with foreign commerce, when 
there is another and lecal matter which they profess to reach, 
and can and do honestly reach. 

It is, therefore, too broad in some cases to say that the objec 
and motive of the State in requiring the payment, or the 
amount demanded, is of no importance ; because, though the 
great question Is a question of power, yet the object and motive 
may bring it within some existing power, wheu a different ob- 
ject or motive would not. ‘The different purpose in a State 
often shows that there is no collision or wrong, and justifies 
the measure. (4 Wheat. 196; 9 Wheat. 335; Baldwin’s 
Views, 195.) 

So. as to the amount demanded, it might be sufficient only 
for a legitimate State object, and hence might be constitutional, 
as, for instance, to pay the expenses of inspection laws, when 
amnuch larger amount would net be permissible, if too much 
for the particular objeet deemed constitutional. But in this 
case, as no excess is shown on the record, a conclusive opimion 
on this point is unnecessary. 

This construction of the Constitution, upholding concurrent 
laws by a State where doubts exist and it is fairly open for 
adoption, has much to commend it in this imstance, as the 
States, which singly become feebler and weaker daily as their 
number and the whole Union inereases, being now thirty to 
one, instead of thirteen to one, will not thus be rendered still 
fecbler, and the central government, daily becoming more pow- 
erful and strong, will not thus be rendered still stronger. So 
the authority of the latter will not thus, by mere construction, 
be made to absorb and overwhelm the natural and appropriate 
rights of sovereign States, nor mislead them by silence. Leav- 
ing this matter also to each will not conflict with any existing 
action of the general government, but promote and sustain the 
peaceful operations of both in their appropriate spheres. 
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It will operate justly among the States, no less than between 
them and the general government, as it will leave each to 
adopt the course best suited to its peculiar condition, and not 
leave one helplessly borne down with expenses from foreign 


sources while others are entirely free, nor draw the general 


government, in order to remedy such inequalities, into a sys- 
tem of police and local legislation, over which their authority 
is doubtful, as well as their ability to provide so well for local 
wants as the local governments, and those immediately inter- 
ested in beneficial results. 

A course of harshness towards the States by the general 
government, or by any of its great departments, —a course of 
prohibitions and nullifications as to their domestic policies in 
doubtful cases, and this by mere implied power, — is a violation 
of sound principle, will alienate and justly offend, and tend 
ultimately, no less than disastrously, to dissolve the bands of 
that Union so useful and glorious to all concerned. 

“ Libertas ultima mundi, 
Quo steterit, ferienda loco.” 

In conclusion, therefore, I think that, in point of law, the 
conduct of the State in imposing this condition or payment on 
alien passengers can be vindicated under its police rights to 
provide for the maintenance of paupers, and under its authority 
as a sovereign State to decide on what conditions or terms 
foreigners, not citizens of any of the United States, shall be al- 
lowed to enjoy its protection and privileges, and under its con- 
current powers of taxation over every thing but imports and 
tonnage. I think, too, that this power in the State is not 
taken away by the authority ceded to Congress, either to tax 
imports and tonnage, or to prohibit the importation of persons 
(usually limited to slaves), or to regulate commerce. 





Orders. 
Smitn v. TurNer. 


This cause came on to be heard on the transcript of the 
record of the Court for the Trial of Impeachments and the Cor- 
rection of Errors of the State of New York, and was argued by 
counsel. On consideration whereof, it is the opinion of this 
court, that the statute law of New York, by which the health- 
commissioner of the city of New York is declared entitled to 
demand and receive, from the master of every vessel from a 
foreign port that should arrive in the port of said city, the sum 
of one dollar for each steerage passenger brought in such ves- 
sel, is repugnant to the Constitution and laws of the United 
States, and therefore void. Whereupon, it is now here ordered 
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and adjudged by this court, that the judgment of the said Court 
for the Trial of Impeachments and the Correction of Errors be 
and the same is hereby reversed, with costs, and that this cause 
be and the same is hereby remanded to the said Court for the 
Trial of impeachments and the Correction of Errors, in order 
“that further proceedings may be had therein, in conformity to 
the aforesaid opinion and judgment of this court. 


Norris v. City or Boston. 


This cause came on to be heard on the transcript of the 
record of the Supreme Judicial Court of Massachusetts, and 
was argued by counsel. On consideration whereof, it is the 
opinion of this court, that the third section of the act of the 
legislature of the Commonwealth of Massachusetts of the 20th 
of April, 1837, entitled, ** An act relating to alien passengers,” 
under which the money mentioned in the record and pleadings 
was demanded of the plaintiff in error, and paid by him, is re- 
puguaut to the Constitution and laws of the United States, and 
therefore void. Whereupon, it is now here ordered and ad- 
judged by this court, that the judgment of the said Supreme 
Judicial Court of Massachusetts be and the same is hereby re- 
versed, with costs, and that this cause be and the same is hereby 
remanded to the said Supreme Judicial Court, in order that 
further proceedings may be had therein in conformity to the 
aforesaid opinion and judgment of this court. 





Jouxn Tyner, wHo 1s A Citizen or VirGiniaA, PRESIDENT OF THE 
Unirep STaTEs, AND Successor 1N Orrice oF Martin Van Buren, 
AND TrusTEE FoR THE USE oF THE ORPHAN CHILDREN PROVIDED 
FOR IN THE NINETEENTH ARTICLE OF THE TREATY WITH THE CuHoc- 
rAWs, OF SerpremBer, 1830, PLaintire IN ERROR, v. JoHN H. 
Haxp. Joun Huppteston, AND Tuomas G. BLEewet?T, DEFENDANTS 


VY EProp 
N ERROR, 


A general demurrer by the defendant, assigning reasons why the plaintiff should not 
recover, must be considered and treated as a special demurrer, which is an objec- 
tion for defeets in form. 

In this case, none of the reasons are valid as objections to a matter of form, but the 
court, nevertheless, will examine them as if brought forward to sustain a general 
demurrer. 

Where bonds were given to the President of the United States, and his successors in 
ottice, for the use of the orphan children of certain Indians, and the declaration so 
averred, it was not a good cause of demurrer to allege that they were taken with- 
out authority of law. They were valid instruments, though voluntarily given and 
not prescribed by law; and as the demurrer admitted the facts stated in the 
declaration, the defendant was estopped from contesting the right of the obligee 
tO sue. 
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So, also, it was not a valid reason to say, in support of the demurrer, that the aed 
were given without consideration ; and if there was any illegality in the transac- 
tion, it should have been pleaded in bar. 

Where the defendant demurred, and assigned as a reason that the place of abode of 
the plaiptitl, or his right to sue, was not set forth in the declaration, it was demur- 
ring in abatement, and the judgment of the court, if. the demurrer be overrufed, 
will be final for the plaintitf. € 

So, also, it is not a good ground for the defendant to say that the plaintiff has shown 
no title to the bonds. It is not a good objection to a matter of form or substance. 

Nor was it a good ground of demurrer to say that the cestad que use was not named 
in the declaration. The demurrer admits that the recital of the use in the decla- 
ration was correct, and it was not necessary for the plaintiff to set out the indi- 
vidual uses, when the uses were general in the bonds. 


Tus cause was brought up, by writ of error, from the Dis- 
trict Court of the United States for the Northern District of 
Mississippi. 

The circumstances were these. 

By the treaty of Dancing Rabbit Creek, of the 27th Septem- 
ber, 1830, the Choctaw nation ceded to the United States the 
entire country they owned and possessed east of the Mississippi 
River. The nineteenth article (7 Stat. at Large, 336, 337), 
allowing certain reservations to be made, by its sixth section 
provides as follows : — 

“ Sixthly. Likewise, children of the Choctaw nation, resid- 
ing in the nation, who have neither father nor mother, a list 
of which, with satisfactory proof of parentage and orphanage, 
being filed with the agent in six months, to be forwarded to 
the War Department, shall be entitled to a quarter-section of 
land, to be located under the direction of the President ; and 
with his consent the same may be sold, and the proceeds 
applied to some beneficial purpose for the benefit of said 
orphans.” 

The number of orphans entitled to the provision above re- 
cited was one hundred and thirty-four; and the lands having 
been selected, the same were sold in quarter-sections at public 
sale in 1838, by Mr. Aaron V. Brown, under the direction of 
President Van Buren, for a sum amounting to upwards of one 
hundred and thirty-five thousand dollars. The purchasers 
were entitled to a credit of two, four, and six years, were to 
give security for the payment of the purchase-money, with 
interest, and no title was to be given until the whole amount 
of principal and interest was paid. Thomas G. Blewett be- 
came a purchaser of several pieces of the land, and, together 
with John H. Hand and John Huddleston, executed joint and 
several bonds to “ Martin Van Buren, President of the United 
States, and his successors in office, for the use of the orphan 
children provided for in the nineteenth article of the treaty 
with the Choctaws of September, 1830.” The bonds bore the 
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following dates, and were for the following sums of money, 
Viz.:— 


838, May 28, $300 | 1838, May 28, $250 





a 300 “« June 6, 300 
73 13 a3 300 73 73 73 300 
66 6s ‘6 300 “ 6< 6c 350 
éé 66 Ts 600 73 6c 6s 450 


The bonds were given as security for the payment of the 
interest upon certain notes for the principal, which last-men- 
tioned notes were recited in the above ten bonds. 

In May, 1843, John Tyler, as President of the United States, 
brought an action of debt upon these bonds in the District 
Court for the Northern District of Mississippi, which exercised 
the jurisdiction of a Circuit Court. 

The declaration contained a count for each separate bond, 
the first of which was as follows, viz. :— 

“John Tyler, who is a citizen of Virginia, President of the 
United States, and successor in office of Martin Van Buren, 
and trustee for the use of the orphan children provided for in 
the nineteenth article of the treaty with the Choctaws of Sep- 
tember, 1830, by attorney, complains of Thomas G. Blewett, 
John Huddleston, and John H. Hand, citizens of the State of 
Mississippi, being in the custody of the marshal, &c., of a plea 
that they render unto him the sum of thirty -four hundred and 
filty dollars, which to him they owe, and from him unjustly 
detain: for that whereas the said defendants, by the way and 
style of Thomas G. Blewett, John Huddleston, and J. H. Hand, 
heretofore, to wit, on the 28th day of May, A. D. 1838, at, to 
wit, in the district aforesaid, by their certain writing obligatory, 
sealed with their seals, and now here to the court shown, the 
date whereof is a certain day and year therein mentioned, to 
wit, the day and year aforesaid, jointly and severally acknowl- 
edged themselves to be held and firmly bound to Martin Van 
Buren, President of the United States, and his successors in 
oflice, for the use of the orphan children provided for in the 
nineteenth article of the treaty with the Choctaws of Septem- 
ber, 1830, in the sum of three hundred dollars, to be paid to 
the said Martin Van Buren, President as aforesaid, and his suc- 
cessors in office, in good and lawful money of the United 
States ; and the said plaintiff avers that he is President of the 
United States, and a successor in office of Martin Van Buren, 
which said writing obligatory was and is subject to a condition 
thereunder written, to wit, that whereas the said Thomas G. 
Blewett, on the 28th day of May, 1838, at a public sale of the 
Choctaw orphan lands, had and held in the town of Columbus, 
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became and was the purchaser of northwest quarter of section 
thirty-two, township twenty-three, range eight east, for which 
the said Thomas G. Blewett has executed his three several 
notes with Thomas McGee, John Huddleston, and John H. 
Hand, his security. to Martin Van Buren, President of the 
United States, for the use of the Choctaw orphan children pro- 
vided for in the nineteeuth article of the treaty with the Choc- 
taws of September, S30, to wit, one note dated the 28th day 
of May, 1838, and due the 28th day of May, 1840. for two hun- 
dred and fourteen dollars and twenty-six cents; one other note 
of same date and amount, due the 28th day of May, 1842; and 
one other note of the same date and amount, due the 25th day 
of May, 1844. All of said several bonds or notes, by the terms 
of said purchase, are to bear interest from their date at the rate 
of six per cent. per annum. Now, if said Thomas G. Blewett 
shall pay or cause to be paid interest at the rate of six per 
centum per annum on said several notes at the expiration of 
each and every year from the date of the same, in good and 
lawful money of the United States, at the office of the Com- 
missioner of ludian Affairs, in Washington city, then this 
obligation to be void, otherwise to be good and binding as by 
the said writing obligatory, and the condition thereof will mor 
fully and at large appear. 

* Nevertheless.” &c. (setting out the breach). 

To this declaration, the defendants filed the following de- 
murrer, viz. : — 

“And said defendants, by attorney, come and defend the 
wrong and injury, when, &e., and say that the plaintiff ought 
not to have or maintain his aforesaid action thereof against 
them, because they say that the declaration and matter therein 
contained are insullicient in law for the plaintiff to maintain 
his aforesaid action thereof against them, and that they are 
not bound by law to answer the same, and this they are ready 
to verify; wherefore, they pray Judement, and that the plain- 
tiff be barred from having or maintaining his aforesaid action 
thereof against them, and according to the statute they stat 
and show the following eauses cf demurrer, viz. : — 

‘Ist. That there is no sufficient averment in the proceed- 
ings or record showing the citizenship or place of abode 
of the plaintiff, or that he is, by reason of the nature of his 








place of abede and citizeuship. entitled by law to maintain said 
suit. 

“2d. That the plaintiil! shows no title to the bonds or obli- 
gations sued on, nor such an interest in the suit as will author- 
ize him to maintain the same. 

“3d. That the parties for whose use the suit is brought (who, 
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by the laws of Mississippi, are the real plaintiffs, and responsible 
for costs) are not named in the record. 

“Ath. That said bonds sued on were taken without authority 
of law, the sdid Martin Van Buren, President of the United 
States, having no such delegated power, and having no right 
to make the same payable to himself and his suecessors in 
oflice, or to assume to himself or his suecessors in office a legal 
perpetuity and succession unknown to the said office and not 
given by law. 
~ «Sth. That said bonds in the declaration mentioned appear, 
from the face of the pleadings, to have been given without 
any actual consideration, and by virtue of an assumption of 
authority on the part of said Martin Van Buren to dispose of 
said orphan Indian lands at public sale, without any legal right 
to sell the same. And because the said declaration is in other 
respects informal and insuflicient.”’ 

The plaintiffs joimed in demurrer, and in December, 1844, 
the case was argued upon the demurrer, which was sustained 
by the court. 

To review this judgment, a writ of error brought the case up 
to this court. 

It was argued at the preceding term, and held under a euria 
advisare vult. 


It was argued, on the part of the plaintiff in error, by J/r. 
Clifford, then Attorney-General, and on the part of the de- 
fendants in error, by Mr. Baton and Mr. Foote, with whom 
were Mr. S. Adams and Mr. Bibb. 


The Attorney-General, for the plaintuf in error, stated the 
facts in the case, and proceeded as follows. 

Kor error it is assigned, — 

Ist. That the suit was well brought in the name of John 
Tyler, a citizen of the State of Virginia. 

2d. That the plaintiff, as the suecessor of President Van 
Buren, had title to the bonds sued on. 

Jd. That there was no necessity that the parties for whose 
use the suit was brought should be named in the record. 

Mth. That the bonds sued on were lawfully taken to Mr. 
Van Buren, as President. and his suecessors in office. 

Sth. That Mr. Van Buren had authority to dispose of the 
lands, and that there was no failure of consideration. 

‘I. The declaration avers, that John Tyler, the plaintiff, is a 
citizen of the State of Virginia, President of the United States, 
and successor in office of Martin Van Buren. This is the 
usual mode of averring citizenship, and meets the requirements 
of the Constitution and the Judiciary Act on the subject. 

VOL. VII. AG 








| 





578 SUPREME COURT. 








Tyler v. Hand et al. 





If. The declaration avers, that the bonds were taken pay- 
able to Martin Van Buren, President of the United States, and 
his successors in office. If Mr. Van Buren had any title to the 
bonds in question while President, and as President, then Mr. 
Tyler, as his suecessor, had the same title. The title was not 
in Mr. Van Buren individually, but m him as President. The 
bonds were executed to him as President of the United States, 
and his successors ; and the suit is well brought im the name of 
Mr. Tyler, who was in office at the time it was commenced. 
No principle is better settled than the one which asserts that 
no suit could be commenced in the name of Mr. Van Buren 
after he had retired irom the office of President, and of course 
it must be brought in the name of his successor, according to 
the terms of the bond. This is the law and the contract. 
The point is destitute of all merit, as it seems to me, and need 
not be further examined. 

IIl. There is no law requiring a plaintiff who sues as trustee 
to name in the record the parties for whose use the suit is 
brought; and if there were, it could not apply to a case like 
the present. It is presumed the demurrer is based upon the 
thirtieth section of the process act of Mississippi, which falls 
far short of sustaining the position assumed by the defendants. 
It provides that, “if any suit or action shall be commenced in 
any court of record in this State, in the name of any person 
for the use and benefit of another, the same shall not abate by 
the death of the nominal plaintiff, but shall progress to final 
judgment, and execution may be awarded thereon in like man- 
ner as if brought in the name of the person for whose use or 
benefit such suit or action was instituted, who shall be liable 
for the costs of suit as in other cases.” (H. & H. Miss. Laws, 
584. ) 

The act nowhere makes any such requirement as is sup- 
posed by the demurrer. It authorizes the suit to progress, 
notwithstanding the death of the nominal plaintiff; and in 
such cases cosis are allowed. 

This action is therefore well brought in the name of the 
trustee, who must hold whatever may be recovered, subject to 
the disposition which the law authorizes and directs, for the 
benefit of the cestud que trust. The point, being unaffected by 
the Mississippi act, stands upon general principles, which are 
clearly against the defendants. 

The description given of the cestut que trusts in the decla- 
ration follows the language of the bond, and is therefore suf- 
ficient. It might, however, have been wholly omitted, and, 
being entirely immaterial, may be rejected as surplusage, and 
cannot embarrass the suit. 
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IV. That these bonds were lawfully taken, and made pay- 
able to the President for the time being, and to his successors 
in oflice, there can be no doubt. ‘To take securities for the 
lands sold, if it should be deemed most advantageous for the 
interests of the Indian orphans that they should be sold on 
credit, was not only an incident to the power to make the sale, 
but an obvious duty incumbent on the President. It was no 
more than an act of common prudence to see that the securities 
were executed in such form that payment could be enforced, 
if delayed beyond the period when he might expect to retire 
from otlice, and to leave the trust reposed in him in the hands 
of a successor. United States v. Tingey, 5 Peters, 115; Lord 
v. Dall, 12 Mass. 115; Dugan v. United States, 3 Wheat. 
172; Commonwealth rv. Wolbert, 6 Binney, 292. 

V. The fifth ground of demurrer raises the main ques- 
tion involved in the case. The defendants contend that the 
bonds were given without any actual consideration ; the Pres- 
ident having, as they allege, no authority to dispose of the 
lands. 

The first question is, Can this point be raised on the record 
as it stands? ‘The declaration does not state of whom the pur- 
chase was made, or by what authority the sale took place 
Until it otherwise appears. it must be presumed that it was 
made by virtue of a lawful authority. A bond under seal im- 
ports a consideration without its being expressed ; and a want 
or failure of consideration is not sufficient at law to avoid 
specialty. (Vrooman v. Phelps, 2 Johns. 177; Dorlan v. 
Sammis, Ib. 179; Dorr v. Munsell, 13 Johns. 430.) A note 
in Petersdorff's Abridgment, Vol. IV. p. 613, cites a number 
of cases to the same effect, and defines the true rule on the 
subject. 

It is a very great error, as it seems to me, to suppose that 
there is any want of consideration in these bonds appearing on 
the face of the record and pleadings. It is a familiar principle 
that the demurrer admits every thing that is well pleaded ; 
and under this rule the point is not open to the defendants even 
by the Mississippi statute, which requires a special plea to 
authorize a party “to impeach any writing under seal, or to go 
into the consideration of the same.” {(H. & H. Miss. Laws, 
589.) 

But was it competent for the President to direct the sale of 
these lands? It is contended, on the part of the defendants, 
that he had no such authority, but that the Indian orphans 
took a fee-simple estate under the treaty, as tenants in com- 
mon, and that they were in all respects competent to dispose 
of the lands thus vested in them, subject only to the consent of 
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the President for the time being. It is, however, insisted for 
the plaintiff, that the terms of the provision do not in the least 
degree countenance any such construction of the treaty. It 
might, perhaps, be considered a sutlicient answer to this prop- 
osition of the defendants, to ask the attention of the court to 
the fact, that no particular Indian, for whose benefit the lands 
were to be reserved and selected, is named in this provision. 
Even the number entitled was unknown, and had to be sub- 
sequently ascertained in virtue of the stipulation under which 
this pretension is set up. 

The true intent and purpose of the provision seems to me 
to be apparent. It was to create a trust for the benefit of the 
orphans, of which the President of the United States was de- 
clared to be the trustee, and which he was to execute. The 
object of the trust was to create a fund for the benefit of the 
orphans, in which all were to participate equally. "This is the 
leading idea in the provision. The construction contended for 
on the other side would defeat the end intended to be accom- 
plished. The language of the provision is not, it is admitted, 
precise, but its true meaning and intention cannot well be mis- 
taken. When the number of orphans entitled had been ascer- 
tained in the manner prescribed, and the list of them forwarded 
to the War Department, the lands were to be located under the 
direction of the President, and with his consent sold, and, with 
the like consent, the proceeds were to be applied for some 
beneficial purpose for the benefit of the orphans. The legal 
title to the lands in question was vested in the United States, 
and was held by them in subordination to this provision, giv- 
ing authority to the President to sell and invest the proceeds 
for some beneficial object in accordance with the trust. That 
the legal title to the whole lands of the Choctaw nation east 
of the Mississippi: became vested in the United States is clear, 
not only from the third article by which the cession is made, 
but from the fourteenth, which provides for reservations to such 
Choctaws as were desirous to become citizens of the United 
States, and especially from the provision which stipulates that 
grants in fee simple should issue from the United States to this 
class of Indians. The other reservations in the nineteenth 
article are to certain parties by name, and to certain classes of 
the Indians who had made improvements, and furnish no argu- 
ment to illustrate this case. These reservations stand on a 
very different footing from those of the orphans. They were 
ascertained and certain, and constituted the homes in which the 
Indians lived. But in the case of the orphans, the lands had 
no identity, and, when selected, were to be sold to raise a fund 
for their benefit. 
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Mr. Eaton and Mr. Foote, for the defendants in error, 
rested their argument upon the point that the President had no 
power to order the sale; that the treaty secured to him no 
such authority, and that if he could be considered in the char- 
acter of trustee, even then he was incapable by law to dele- 
gate the trust to another, and being so delegated, the act and 
every thing under it were void. ‘This point was illustrated 
with great particularity. 


Mr. Adams contended that the court below did not err in 
sustaining the demurrer, and that the judgment should be af- 
firmed: —Ist. For the reasons that the President had no author- 
ity to sell, had no title in himself, nor obligation upon others 
to make title ; that he was not a trustee with power to sell for 
the benefit of the Indians, or otherwise ; and that the contract 
is void for the want of proper partics and consideration. 2d. 
That the fee is still in the reservees, who cannot be deprived 
of it but by their own act, with the consent of the President, 
or the law. 3d. For the reasons assigned in the first, second, 
third, and fourth special causes of demurrer. 


Mr. Justice WAYNE delivered the opinion of the court. 

This suit is brought upon ten bonds payable to Martin Van 
Juren, President of the United States, and his successors in 
oflice, for the use of the orphan children provided for in the 
nineteenth article of the treaty with the Choctaw Indians 
of September, 1S30. 

The principal and interest due upon the bonds are demand- 
ed, and the plaintiff in the action, John Tyler, sues as succes- 
sor of Martin Van Buren and trustee for the orphan children. 

The defendants have demurred to the plaintiffs declaration, 
pursuing the usual form of a general demurrer, and have add- 
ed thereto several special causes of demurrer. There is a 
joinder in demurrer. Upon these pleadings, the court below 
sustained the demurrer of the defendants. It is that judgment 
which is now before this court by writ of error. 

In our opinion, there is error in the judgment. We shall re- 
Verse it, with an order to the court below to enter up a final 
judgment for the plaintiff. 

The cause is not before us on the grounds upon which it 
Was placed in argument by the counsel of the defendants, ex- 
cept as to the insufliciency of the facts averred in the plaintiff's 
declaration to entitle him to recover, or to enable the defend- 
ants to sustain their demurrer. 

A demurrer is an objection made by one party to his oppo- 
hent’s pleading, alleging that he ought not to answer it, for 
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some defect in law in the pleading. It admits the facts, and 
refers the law arising thereon to the court. (Co. Lit. 71. b; 5 
Mod. 132.) The opposite party may demur when his oppo- 
neut’s pleading is defective in substance or form, but there can 
be no demurrer for a defect not apparent m the pleadings, 
This being so, the question now is, whether or not, notwith- 
standing the objections in substance and form which the de- 
fendauts have made to the plaintifl’s declaraticn, sutflicient 
matter appear in the pleadings, upon which the court amay 
give judgment according to the very right of the case. Five 
special « causes of demurrer are assigned ; they were of course 
meant to be obje ctions for defects in form, as none other ean 
be assigued in a special demurrer. A general demurrer lies 
only for defects in substance, and excepts to the sufliciency of 
the pleading in general terms, without showing specially the 
nature of the objection. A special demurrer is only for de- 
fects in form, and adds to the terms of a general demurrer a 
specification of the particular ground of exception. 

Our first remark, then, is, that neither of the special catises 
of demurrer alleged in this case is for a matter of form. ‘They 
are as follows :— 

“Ist. That there is no suflicient averment in the proceed- 
ings or record showing the citizenship or place of abode of the 
plaintiff, or that he is, by reason of the nature of his place of 
abode and citizenship, entitled by law to maintain said suit. 

“2d. That the plaintiff shows no title to the bonds or obliga- 
tions sued on, nor such an interest in the suit as will authorize 
him to maintain the same. 

* 3d. That the parties for whose use the suit is brought (who, 
by the laws of Mississippi, are the real plaimtill's, and responsi- 
ble for costs) are not named in the record. 

“Ath. That said bonds sued on were taken without authority 
of law, the said Martin Van Buren, President of the United 
States, having no such delegated power, and having no right 
to make the same payable “to himself and his successors in 
office, or to assume to himself or his successors in office a legal 
perpetuity and succession unknown to the said office, and not 
given by law. 

“5th. That said bonds in the declaration mentioned appear, 
from the face of the pleadings, to have been given without any 
actual consideration, and by virtue of an assumption of au- 
thority on the part of said Martin Van Buren to dispose of 
said orphan Indian lands at public sale, without any legal right 
to sell the same. And because the said declaration is in other 
respects informal and insufficient.” 

The case, then, is before the court upon a general demurrer, 
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in which must be considered the whole record, and judgment 
should be given for the party who on the whole appears to be 
entitled to it. (Le Bret v. Papillon, 4 East, 502.) It cannot 
be better shown in this case tor whom the judgment should 
be, than by showing that the special causes of objection as- 
signed, supposing them to have been made as matters of sub- 
stance, are not sufiicient in law to prevent a recovery by the 
plaintuf. We will first speak of the fourth and fifth, because 
they are the chief reliance of the defendants to show that no 
judgment can be rendered against them. 

The fourth is, that the bonds given by the defendants were 
taken without authority of law. The fifth is, that it appears 
from the face of the pleadings they were given without any 
actual consideration. Neither of these points can be raised in 
this case by a denfurrer. As to the first of the two, it was 
not necessary to aver in the declaration that the bonds were 
taken with the authority of law,—nor is it so averred. The 
bonds are made to the President of the United States and his 
successors in oflice, for the use of the orphan children provid- 
ed for in the nineteenth article of the treaty with the Choc- 
taw fidians of September, 18380. They are so recited in the 
declaration, and are admitted by the defendants to have been 
given by them. In point of law, then, they are valid instru- 
ments, though voluntarily given, and not prescribed by law. 
(United States v. Tingey, 5 Peters, 115.) It is not the case 
of a bond given contrary to law, or in violation of law, but 
that of bonds given voluntarily for a consideration expressed 
in them to a public officer, but not happening to be prescribed 
by law. Nor does it matter that they are made to the Presi- 
dent of the United States and his successors in office, if the 
political official character of the President is recognized in 
them, and is so averred in the declaration. ‘This cause of de- 
murrer, Whether well taken or not, admits the fact that the 
bonds were given, and estops the defendants from denying it 
as a matter of form, or from contesting by a demurrer the 
right of the obligee and his successors in office to sue the ob- 
ligors at law. As to the alleged want of consideration for 
these bonds, as stated in the fifth special cause of demurrer, 
that atfords no ground for a demurrer, as a bond cannot be 
avoided at “aw either for a want or failure of consideration, 
and any thing illegal in the consideration can only be pleaded 
in bar to the action. (Eallowes v. Taylor, 7 'T. R. 475.) 

dsut it is said that these bonds were given without any ac- 
tual consideration, the President, as it is alleged, having no 
uithority to dispose of the land. What of that? The dec- 
laration does not state of whom the purchase was made, or by 
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what authority the sale took place. The defendants admit 
that a sale did take place, that they were purchasers of the 
lands, and that they gave the bonds voluntarily, according to 
the terms of sale. Neither of these questions, then, can be 
raised under the demurrer of the defendants, and could not 
have been the foundation of the judgment given in their 
favor. 

Having disposed of the fourth and fifth special causes of 
demurrer, we will now inquire, in their order, whether or not 
the judgment which was given can be sustained upon either 
of the other alleged grounds. 

The first is,“ That there is no suflicient averment in the 
proceedings showing the citizenship or place of abode of the 
plaintiff, or that he is, by reason of the nature of his place of 
abode and citizenship, entitled by law to maintain this suit.” 
This cannot justify the judgment, because it is demurring in 
abatement. In such a ease the plaintiff is entitled to final 
judgment. If the matter of abatement be extrinsic, the de- 
fendant must plead it. If intrinsic, the court will act upon it 
upon motion, or notice it of themselves. (Dockminique »v. 
Davenant, Salk. 220.) But it does not follow, because a de- 
murrer in abatement cannot be available for the defendant, 
that it is to be rejected altogether from the pleading, if ten- 
dered in proper time. It will be received, but being errone- 
ously put in, it entitles the plaintiff to final judgment, so that 
for this reason the judgment of the court below would have 
to be reversed. ™ 

Perhaps the best exposition of this point of pleading any- 
where to be found is that given in Furniss et al. v. Ellis and 
Allen, in 2 Brockenbrough’s Reports, 17, by Chief Justice 
Marshall. He says, ‘“* The cases quoted to show that the demur- 
rer is not good, do not show that even in England it ought 
not to be. received, if tendered in proper time. In 5 Bac. Abr. 
459, it is said, if a defendant demur in abatement, the court 
will, notwithstanding, give a final judgment, because there 
cannot be a demurrer in abatement. This does not prove that 
the demurrer shall be rejected, but that it shall be received, 
and that the judgment upon it shall be final. A judgment on 
a plea in abatement, or on a demurrer to a plea in abatement, is 
not final, but on a demurrer which contains matter in abate- 
ment it shall be final, because a demurrer cannot partake of 
the character of a plea in abatement. Salk. 220, is quoted by 
Bacon, and is to the same purport, indeed in the same words. 
These cases show that a demurrer, being in its own nature a 
plea to the action and being even in form a plea to the action, 
shall not be considered as a plea in abatement, though the 
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special cause alleged for demurring be matter of abatement. 
This court will disregard these special causes, and, considering 
the demurrer independently of them, will decide upon it as if 
they had not been inserted in it.” And then the Chief Jus- 
tice adds, in respect to the particular case then in hand, that 
“these cases go far to show that the court would overrule the 
demurrer, and decide the cause against the party demurring, 
not that it should be expunged from the pleadings.” 

The second ground of special demurrer is, that the plaintiff 
shows no title to the bonds or obligations sued on, nor such an 
interest in the suit as will authorize him to maintain an action 
on the same. Neither fact stated is a matter of form, and can- 
not therefore be a cause for a special demurrer. But taking 
them as matters of substance, the insertion of them in the 
plaintiff's declaration 1s not necessary to show his right to sue 
and recover upon these bonds, or material for the defendants in 
their plea. ‘This objection will not avail to sustain the judg- 
ment. 

The remaining objection to be considered is the third in 
order stated, and may be as briefly and as satisfactorily dis- 
posed of as some of the rest have been. It is, that the par- 
ties for whose use the suit is brought are not named, who by 
the laws of Mississippi are the real plaintiffs, and responsible 
for costs. We remark, that for whose use the bonds were taken 
is not recited as personal to any of the Choctaw orphans, but 
as an aggregate for all such as were entitled to lands under the 
nineteenth article of the treaty. The demurrer admits that 
the bonds were so made by the defendants, and that the reci- 
tal in the declaration is as the fact is expressed in the bonds. 
The inquiries, then, into who are individually the orphan chil- 
dren residing in the Choctaw nation, or who by name are en- 
titled to a quarter-section of land, or any such averments in 
the plaintiff's declaration, were not necessary to entitle him to 
recover, and could not be shown either as a cause of special 
demurrer or be urged under a general demurrer, to prevent a 
recovery in this case. 

All of us are of the opinion, that there is nothing in the 
causes of demurrer which were shown in argument, or in the 
special causes assigned, to sustain the demurrer, and thinking, 
as we all do, that nothing has been shown to lessen the obli- 
gation of the defendants to pay these bonds, or their liability 
to be sued for them at law, we shall direct the judgment of 
the court below to be reversed, with costs, and shall order the 
cause to be remanded to the District Court, with directions to 
that court to enter judgment in this case (principal and inter- 
est) for the plaintiff in that court. 
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what authority the sale took place. The defendants admit 
that a sale did take place, that they were purchasers of the 
lands, and that they gave the bonds voluntarily, according to 
the terms of sale. Neither of these questions, then, can be 
raised under the demurrer of the defendants, and could not 
have been the foundation of the judgment given in their 
favor. 

Having disposed of the fourth and fifth special causes of 
demurrer, we will now inquire, in their order, whether or not 
the judgment which was given can be sustained upon either 
of the other alleged grounds. 

The first is,“ That there is no sufficient averment in the 
proceedings showing the citizenship or place of abode of the 
plaintiff, or that he is, by reason of the nature of his place of 
abode and citizenship, entitled by law to maintain this suit.” 
This cannot justify the judgment, because it is demurring in 
abatement. In such a case the plaintiff is entitled to final 
judgment. If the matter of abatement be extrinsic, the de- 
fendant must plead it. If intrinsic, the court will act upon it 
upon motion, or notice it of themselves. (Dockminique v. 
Davenant, Salk. 220.) But it does not follow, because a de- 
murrer in abatement cannot be available for the defendant, 
that it is to be rejected altogether from the pleading, if ten- 
dered in proper time. It will be received, but being errone- 
ously put in, it entitles the plaintiff to final judgment, so that 
for this reason the judgment of the court below would have 
to be reversed. 

Perhaps the best exposition of this point of pleading any- 
where to be found is that given in Furniss et al. 7. Ellis and 
Allen, in 2 Brockenbrough’s Reports, 17, by Chief Justice 
Marshall. He says, ‘“'The cases quoted to show that the demur- 
rer is not good, do not show that even in England it ought 
not to be. received, if tendered in proper time. In 5 Bae. Abr. 
459, it is said, if a defendant demur in abatement, the court 
will, notwithstanding, give a final judgment, because there 
cannot be a demurrer in abatement. This does not prove that 
the demurrer shall be rejected, but that it shall be received, 
and that the judgment upon it shall be final. A judgment on 
a plea in abatement, or on a demurrer to a plea in abatement, is 
not final, but on a demurrer which contains matter in abate- 
ment it shall be final, because a demurrer cannot partake of 
the character of a plea in abatement. Salk. 220, is quoted by 
Bacon, and is to the same purport, indeed in the same words. 
These cases show that a demurrer, being in its own nature a 
plea to the action and being even in form a plea to the action, 
shall not be considered as a plea in abatement, though the 
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special cause alleged for de smurring be matter of abatement. 
This court will disregard these special causes, and, considering 
the demurrer independently of them, will decide upon it as if 
they had not been inserted in it.” And then the Chief Jus- 
tice adds, in respect to the particular case then in hand, that 
“these cases go far to show that the court would overrule the 
demurrer, and decide the cause against the party demurring, 
not that it should be expunged from the pleadings. 

The second ground of special demurrer is, that the plaintiff 
shows no title to the bonds or obligations sued on, nor such an 
interest in the suit as will authorize him to maintain an action 
on the same. Neither tact stated is a matter of form, and can- 
not therefore be a cause for a special demurrer. But taking 
them as matters of substance, the insertion of them in the 
plaintiff's declaration is not necessary to show his right to sue 
and recover upon these bonds, or material for the defendants in 
their plea. This objection will not avail to sustain the judg- 
ment. 

The remaining objection to be considered is the third in 
order stated, and may be as briefly and as satisfactorily dis- 
posed of as some of the rest have been. It is, that the par- 
ties for whose use the suit is brought are not named, who by 
the laws of Mississippi are the real plaintiffs, and responsible 
for costs. We remark, that for whose use the bonds were taken 
is not recited as personal to any of the Choctaw orphans, but 
as an aggregate for all such as were entitled to lands under the 
nineteenth article of the treaty. The demurrer admits that 
the bonds were so made by the defendants, and that the reci- 
tal in the declaration is as the fact is expressed in the bonds. 
The inquiries, then, into who are individually the orphan chil- 
dren residing in the Choctaw nation, or who by name are en- 
titled to a quarter-section of land, or any such averments in 
the plaintiff's declaration, were not necessary to entitle him to 
recover, and could not be shown either as a cause of special 
demurrer or be urged under a general demurrer, to prevent a 
recovery in this case. 

All of us are of the opinion, that there is nothing in the 
causes of demurrer which were shown in argument, or in the 
special causes assigned, to sustain the demurrer, and thinking 
as we all do, that nothing has been shown to lessen the obli- 
gation of the defendants to pay these bonds, or their liability 
to be sued for them at law, we shall direct the judgment of 
the court below to be reversed, with costs, and shall order the 
cause to be remanded to the District Court, with directions to 
that court to enter judgment in this case (principal and inter- 
est) for the plaintiff in that court. 
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Order. 


This cause came on to be heard on the transcript of the 
record from the District Court of the United States for the 
Northern District of Mississippi, and was argued by counsel. 
On consideration whereof, it is now here ordered and ad- 
judged by this court, that the judgment of the said District 
Court in this cause be and the same is hereby reversed, with 
costs, and that this cause be and the same is hereby remanded 
to the said District Court, with directions to that court to en- 
ter judgment in this case for both principal and interest for the 
plaintiff in that court. 





Josuua KENNEDY’s ExecutTors ET AL., PLAINTIFFS IN ERROR, U. LEs- 
skE OF JonaTuan Hunt, Jonn HaGan et at., DEFENDANTS 1N 
ERROR. 


Forbes and Company obtained a grant of land in 1807 from Morales, Intendant- 
General under the Spanish government, which land was adjacent to Mobile, in 
West Florida. This grant purported to be, in part, the confirmation of a conces- 
sion granted in 1796 and surveyed in 1802. ‘The survey terminated at high- 
water-mark upon the river. 

The grant of 1807 included the land between the then bank of the river and the 
high-water-mark of 1802. 

This grant of 1807 was excepted from the operation of the act of Congress 
passed on the 26th of March, 1804, which annulled all Spanish grants made after 
the Ist of October, 1800, and was recognized as a valid grant by the act of 3d 
March, 1819. 

An act of March 2d, 1829, confirmed an incomplete Spanish concession which was 
alleged to draw after it, as a consequence, certain riparian rights conflicting with 
those claimed under the grant of 1807. 

A decision of a State court, giving the land covered by these riparian rights to the 
claimants under the grant of 1807, was only a construction of a perfected Span- 
ish title, and cannot be reviewed by this court under the twenty-tifth section of 
the Judiciary Act. It did not draw in question an act of Congress or any au- 
thority exercised under the Constitution or laws of the United States. 


Tis case was brought up from the Supreme Court of the 
State of Alabama, by a writ of error, issued under the twenty- 
fifth section of the Judiciary Act. 

The facts in the case are sufficiently set forth in the opinion 
of the court. 


It was argued by Mr. John O. Sargent and Mr. Johnson, 
for the plaintiffs in error, and by Mr. Underwood and Mr. 
Sargeant, for the defendants in error. 


The points made by the counsel for the plaintiffs in error 
were the following. 
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The action was ejectment brought by plaintiffs below in 
the Circuit Court for Mobile county, to recover a piece of 
ground and ground covered with water, on Mobile River. 

Plaintiffs gave in evidence the Spanish Orange Grove grant 
of 1807 to Forbes & Co., and the act of Congress entitled, 
“An act adjusting the claims to land, and establishing land- 
offices in the districts east of the island of New Orleans,” 
passed 3d March, 1819. (3 Stat. at Large, 528.) 

Defendants gave in evidence a Spanish concession of 1798 
to Thomas Price, and an act of Congress of 2d March, 1829, 
entitled, ‘‘ An act confirming the reports of the register and re- 
ceiver of the land-ollices for the district of St. Stephens, in 
the State of Alabama, and for other purposes,” confirming said 
title by United States with surveys, location, certificate, re- 
port, and patent by United States to Joshua Kennedy, and 
the mesne conveyances from Price to defendants. (4 Stat. at 
Large, 358. ) 

I. The right of the defendants to the land in controversy 
was asserted under the act of 1829, and the decision of the 
court below was against that right. This brings the case 
clearly within the twenty-fifth section of the Judiciary Act. 

fu 1798, Price prayed Governor Gayoso to grant him a tract 
of twenty arpens by thirty, bounded on the east by the lots in 
the town of Mobile, and the river of said town. The dona- 
tion was ordered accordingly, November 10, 1796. 

In 1806, it was confirmed by the commandant, according to 
a plan accompanying his petition, and the deputy surveyor 
was ordered to survey the tract and make the boundaries, ac- 
cording to a “copy from the surrounding survey.” 

This tract, thus bounded, was confirmed by the act of 1829. 

The patent, plan, survey, we., all show that the confirma- 
tion contemplated the original boundaries ; one of which, on 
the east, was the River Mobile. 

Defendants insist that they are still entitled to go to the 
river, as one of their eastern boundaries; that the act of 1829 
operated to confirm the title of Price to the tract described in 
the concession of 1793. 

The decision of the court below was against the title or 
right set up under this act. 

If. The court below charged the jury that the construction 
of the plaintiffs’ (Forbes & Co.) grant as confirmed would au- 
thorize them to go to the channel of the river; and that the 
boundaries of the plaintiffs’ grant must be run and continued 
eastwardly till they reach the channel of the river. 

Defendants excepted. 

The grounds of exception are not specifically stated. It is 
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supposed that the exception lets in all legal objections of 
which the defendants could have availed themselves below. 
They appear in the record certified from the Supreme Court, 
and are alluded to in the opinion of the court. They set up 
the act of March 2, 1819, entitled, “ An act to enable the peo- 
ple of the Alabama Territory to form a constitution and State 
government, and for the admission of such State into the Un- 
ion on an equal footing with the original States,” as a bar to 
the plaintiffs’ claim, by establishing an outstanding title to the 
land in controversy in the State of Alabama. This is sup- 
posed to be a perfect detence. If the United States, on the 2d 
of March, 1S19, dedicated the shore of Mobile River to Ala- 
bama, they could not grant it subsequently to an individual, or 
confirm an invalid Spanish grant to make it so operate. ‘The 
court below decided, in effect, that the act in question did not 
vest the shore in Alabama, and that Congress could grant it to 
an individual. It is apparent on the record, that the construc- 
tion of this statute was called in question, and that the judg- 
ment of the State court would not have been what it is, if 
there had not been a misconstruction of this statute to the in- 
jury of the defendants below, or a decision against the validity 
of the right, title, privilege, or exception set up under it ; or, 
in other words, the question is necessarily involved in the de- 
cision, and the State court could not have given the judgment 
or decree which they passed without deciding it. (3 Pet. 398; 
16 Pet. 285.) 

If. The court below refused to charge, that, if the jury be- 
lieved the line of division between the Forbes and Price 
grants was drawn by authority of the United States, and sur- 
veyed and patented to Price’s assigns, and being a United 
States survey and location of both tracts, such survey was 
binding on the plaintiffs, and the said two titles would cease 
where such survey ceased to the east, and the riparious rights 
would commence where such survey ceased, according to the 
front of each. 

Defendants excepted. 

The court below charged that the grant of the plaintiffs, be- 
ing confirmed by the act of 1819 as a complete title, it could 
not be affected or limited by any survey made by the authori- 
ty of the United States, and that the jury should find without 
any regard to any such survey. 

Defendants excepted. 

Defendants insist that the surveys in evidence were made 
by authority of the United States, under the acts of 1819 and 
1829, and of other acts providing for the survey and location 
of claims to land in the township of Mobile. 
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They further insist, that, by their charge, and their refusal 
to charge as requested, and their rejection of the United 
States surveys, the court ruled against the validity of an au- 
thority exercised under the United States. 

IV. Both parties claim under acts of Congress; the defend- 
ants below under that of 1829, confirming the concession to 
Price; the plaintiffs under that of 1819, confirming the invalid 
Spanish grant to Forbes & Co. ‘The decision could not but 
be against the right set up by the defendants under the one 
statute, if it was in favor of the right set up by the plaintiffs 
under the other. 

The record sets out the title on each side, together with 
the facts and the charge of the court ; from which it appears, 
that the decision of the State court of Alabama was opposed 
to the right of the plaintiffs in error, the judgment of the Cir- 
euit Court having been aflirmed. The construction and appli- 
cation are called for of the acts of Congress on which the con- 
troversy depends. 

In the City of Mobile v. Eslava, 16 Peters, 249, Mr. Justice 
Catron cites Matthews v. Zane, 4 Cranch, 382; Ross v. Bar- 
land, 1 Peters, 664; Wilcox v. Jackson, 13 Peters, 509; Pol- 
lard’s Lessee v. Kibbe, 14 Peters, 353, as establishing the doc- 
trine, that where both sides claim under ects of Congress, and 
come to this court under the twenty-fifth section for their con- 
struction. the court proceed upon the whole case, and for either 


) 
side. 





On the whole, it is manifest from the reeord that the judg- 
ment of the eourt below could not have been what it is, if 
there had not been a decision against the right and title set up 
by the defendants below under the act of 1829: or against 
the defence they set up under the act of the 2d of March, 
IS19; or against the validity of an authority exercised under 
the laws providing for the survey and location of claims im 
the township where the land in controversy lies. 

The counsel cited the following authorities in support of the 
jurisdiction of the court. 

Pollard’s Lessee v. Kibbe. 14 Peters, 360: Wallace v. Parker. 
6 Peters. 687; Owings xv. Norwood’s Lessee, 5 Cranch, 344: 
Harris v. Dennie, 3 Peters. 298: Davis v. Packard, 6 Peters, 
iS; Wilson v. Blackbird Creek Marsh Company, 2 Peters, 
250; Martin v. Hunter's Lessee, 1 Wheat. 355: Miller e. 
Nicholls, 4 Wheat. 311; Williams ¢. Norris, 12 Wheat. 117 ; 
Mobile v. Eslava, 16 Peters, 249; Craig v. State of Missouri, 
1 Peters, 427: Chouteau ¢. Eckhart, 2 How. 372; Matthews 
v. Gane, 4 Cranch, 382; Ross vr. Barland, 1 Peters, 664; 
Wilcox v. Jackson, 13 Peters. 509. 
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Mr. Justice CATTRON delivered the opinion of the court. 

This case comes here by writ of error to the Supreme 
Court of Alabama, under the twenty-fifth section of the Judi- 
ciary Act of 1789, and the first question made by the defend- 
ants in error is, whether any matter presented by the record 
will authorize this court to exercise jurisdiction under the 
twenty-fifth section. And to ascertain how far, if at all, the 
powers of this court ean be called into exercise, the facts and 
the laws bearing on them must be stated in something of de- 
tail; as in this case, in common with many others, it is found 
much more difficult to settle the question of jurisdiction, and 
how far it extends, than it would have been to decide the 
merits of the controversy had the cause been brought here by 
writ of error to a court of the United States. 

Hunt, Hagan, and others, sued im ejectment Kennedy’s ex- 
ecutors and other tenants in possession, for about ten acres of 
land lying in the city of Mobile, in the State Ciremit Court 
The plaintiffs claimed title to the premises sued for under a 
grant made to John Forbes & Co. in 1807, by Morales, Intend- 
ant-General under the Spanish government in the province of 
West Florida, Spain being then in possession of the province 
and exercising jurisdiction. The grant, by its recitals, pur- 
ports to be, in part, the confirmation of a concession, and sur- 
vey founded on it, of earlier dates; say 1796 and S02, in 
favor of Panton, Leslie, & Co., to which firm Forbes & Co 
were successors. The concession was surveyed in 1802 by 
Collins, an authorized surveyor under the Spanish government, 
and its eastern boundary terminated on the bank of the Mobile 
River, at high-water-mark ; the survey contained two hundred 
and sixty-three acres, equal to about three hundred arpens. 
To the extent of Collins’s survey there is no controversy, but 
Forbes & Co. solicited the Intendant-General in I1S07 to grant 
them the flowed land lying east of the eastern boundary of 
the survey, and between the same and the channel of the riv- 
er, and which the Intendant proceeded to do, in the following 
terms :—‘‘ And as the distance that is observed in the map 
from the river to the boundary-lines of the land, which was 
left vacant at that time in consequence of its having been im- 
passable, has since become of great use to the claimants, hav- 
ing constructed levels and the necessary drains, in considera- 
tion of which it has been granted to them as a compensation 
for their labor thereon invested, with the reserve such as ne- 
cessary to allow a free passage along the bank of the river, 
without altering the figure of the tract on either of the other 
sides. Wherefore, using and exereising the powers which the 
king our lord — God preserve him! — has conferred on me, I do 
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in his royal name confirm and ratify to the aforesaid John 
Forbes & Co. the possession of the three hundred and ten ar- 
pens, seventy-seven perches and one eighth, already mentioned, 
and which are contained in the map (No. 1809), with the cor- 
rections made by the surveyor-general, in order that they may 
own and possess the same, sell and alienate the land at their 
own and entire pleasure, without prejudice to any third per- 
son who may have a better right, on condition that they 
should observe and fulfil the requisitions of the land regula- 
tions formed and published by the intendancy on the seven- 
teenth of July, 1799, as far as the local situation and quality 
of the land will permit.” 

According to Spanish usages and regulations, the grant to 
Forbes & Co. was a perfect ttle, and as such binding on the 
government of Spain, although made in L807, after that gov- 
ernment had parted with its power to grant, according to our 
construction of the treaty of 1803, the limits of which were 
claimed by this government to extend east to the River Perdi- 
do, and which claim has been upheld and established by the 
political and judicial departments of the United States. The 
first conclusive step was taken by Congress as early as 1804, 
when, by the act of March 26th of that year, it was de- 
elared that all grants made by the Spanish authorities after 
the Ist day of October, 1800, (the date of the treaty of St. 
Idefonso,) should be held and deemed to be void. But the 
act excepted from its operation “any bona fide grant made 
agreeably to the laws, usages, and customs of the Spanish gov- 
ernment, to an actual settler on the lands so granted for him- 
self and for his wile and family’; and also excepted “ any 
bond fide act or proceeding done by an actual settler agreeably 
to the laws, usages, and customs of the Spanish government, 
to obtain a grant for lands actually settled on by the person or 
persons claiming title thereto, if such settlement, in either 
case, was actually made prior to the 20th day of December, 
1803.” Some restrictions were imposed on actual settlers in 
regard to quantity, that have no application to the grant of 
Forbes & Co. 

The Spanish grant recites that Forbes & Co. had been 
settled on the land granted, and that it had been occupied and 
cultivated by them since the year 1796, and up to the date of 
the grant, and such was the proof made before our commis- 
stoner, and therefore the “ proceeding’? by which the imper- 
fect title of Forbes & Co. was completed was within the 
second exception of the act of 1804. That the grant made 
by the Intendant-General Morales, in 1807, was in itself, un- 
aided by the sanction of Congress, a valid title, we do not as- 
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sert; but being reported on by the commissioner as a title 
complete in form, according to the usages and laws of Spain, 
and recognized and sanctioned by Congress as a perfect title 
by the act of 1819, the courts of justice are concluded by the 
action of the political department, and bound to pronounce 
the grant to Forbes & Co. a perfect title in substance as well 
as form, because the claim was within the exclusive jurisdic- 
tion of the political department in 1819, when Congress acted 
on it. Such is the well-established doctrine of this court, as 
will be seen by the cases of Chouteau v. Eckhart, 2 How. 
344; Mackay v. Dillon, 4 ib. 421; and especially that of Les 
Bois v. Bramell, 4 ib. 461. 

Nor did the grant of Forbes & Co. require any further step 
to perfect its boundary. This being the prima facie condi- 
tion of Forbes & Co.’s grant, the next inquiry is whether 
those claiming under Kennedy’s title were in a condition, on 
the trial in the State court, to call the plaintiffs’ title in ques- 
tion. 

The defendants below claimed by virtue of an act of Con- 
gress, passed March 2, 1829, confirming an incomplete Span- 
ish concession made to Thomas Price. By the fourth section 
of the confirming act of 1829, it is provided, “that the con- 
firmations of all the claims provided for by this act. shall 
amount only to a relinquishment for ever, on the part of the 
United States, of any claim whatever to the tracts of land 
and town lots so confirmed, and that nothing herein contained 
shall be construed to affect the claim or claims of any individ- 
ual or body politic or corporate, if any such there be.” 

And by the fifth section of said act, the register and receiv- 
er of the land-oflice at St. Stephens were invested with pow- 
er, Within their district, to direct the manner in whicl: all 
claims to lands and town lots which had been confirmed by 
that act should be located and surveyed ; having reference to 
the laws, usages, and customs of the Spanish government on 
the subject, and also to the mode adopted by the government 
of the United States, pursuant to the act of March 3, 1803. 
And by section sixth, certificates of confirmation and patents 
were ordered to be granted for all lands and town lots con- 
firmed by the act. 

According to the act, the claim of Joshua Kennedy (repre- 
sentative of Thomas Price) was duly surveyed on the 2d of 
February, 1836, and in May, 1837, a patent was taken out by 
Kennedy for the land described in the survey. The calls in 
the patent, having any connection with the present controver- 
sy, are as follows: —‘“ Thence north, 69° 5’ east, 15 chains 
A4 links, to the ancient margin of the River Mobile, being 
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344 links west of the south angle of St. Louis and Water 
Streets; thence north, 66° west, nine chains and seventy-six 
links, to the southeast corner of the Orange Grove tract granted 
to John Forbes & Co.” The next line runs north, 82° west, 
with the southern boundary of Forbes & Co.’s tract. 

The southeast corner of the Orange Grove tract is an iron- 
bound stake, well known, and from which the Spanish survey 
made by Collins runs due north, and from that line east to the 
channel of the river the land was added by the grant of the 
Intendant-General Morales, in 1807. 

The hne of Kennedy’s grant fronting towards the river runs 
66° west of north, and it is contended that Kennedy, as a 
front proprietor, is entitled to claim a riparian right to the 
channel of the river, according to lines drawn at right angles 
to the front line and trom each terminus thereof, unless some 
other claim shall interfere; and it is insisted that the addition 
made to Forbes & Co.’s grant in L807 cannot hinder the as- 
sertion of Kennedy’s riparian right, because the addition was 
made after Spanish authority ceased, and for so much the grant 
of 1807 is void, and being out of the way, Forbes & Co. can 
only claim as front proprietors, riparian rights in like manner 
that Kennedy himself claims ; and to extend Forbes’s southern 
line east, and Kennedy’s lines at right angles, as above stated, 
would produce a conflict of riparian rights incident to the re- 
spective grants, the lines crossing each other at the iron-bound 
stake, forming an acute angle at the stake, and widening to- 
wards the channel of the river; and this angle, it is assumed 
by those claiming under Kennedy's grant, should be divided 
between the two grants, but in what proportions We are not In- 
formed. ‘This assumption the State court rejected, and held 
that Forbes & Co.’s grant took all the land to the channel of 
the river north of a direct extension of its southern boundary, 
and thereby cut off the pretension of Kennedy to the incident 
of alluvion. 

Suppose it to be true that the addition made to Forbes & 
Co.’s grant in 1807 was void, for want of authority in the 
Spanish government, or for any other reason, and that Kenne- 
dy’s grant was entitled to divide the alluvion as an incident to 
it. and that the State court improperly rejected his claim, and 
wrongfully adjudged the land to Forbes & Co. ; —conceding all 
these assumptions, can this court revise and reverse the decision 
of the State court? ‘The controversy respecting the alluvion 
drew in question no act of Congress, nor any authority exer- 
cised under the Constitution or laws of the United States, and 
therefore the decision of the State court could not be opposed 
either to the laws, or to any authority exercised under the laws, 
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of the United States. For the established construction and 
application of the twenty-fifth section of the Judiciary Act, 
we refer to the cases of Crowell v. Randell, 10 Peters, 391, 
398 ; MeKinney v. Carroll, 12 Peters, 68; and Armstrong ¢. 
"Treasurer of Athens County, 16 Peters, 284. In this case, as 
in that of MeDonogh v. Millaudon, 3 How. 693, the State 
courts were called on to construe a perfected Spanish title, and 
to settle its limits by applying the local law, and having done 
so, this court has no authority to revise the judgment ; nor can 
we see how the case would have been diiferent had Forbes & 
Co.’s grant been an elder patent emanating from the United 
States directly ; as in such a case acontroversy concerning the 
incidents of alluvion would not have drawn in question an act 
of Congress, or a survey made according to an act of Congress. 

We deem it useless to examine in detail the instructions 
proposed by the defendauts below, and rejected by the court. 
The only one worthy of notice was that which rejected 
Weakly’s survey of Forbes & Co.’s grant, made and approved 
in 1835. ' could not change the grant, nor affect its validity 
in any dey 4d could only be read to establish boundary as 
a matter of facc, and neither its admission nor rejection, when 
offered for such purpose, could give this court jurisdiction, no 
matter which side should be injured; and so this court, in ef- 
fect, held in the case of Mackay v. Dillon, 4 How. 447. The 
survey was an er parte proceeding for the purposes of the land- 
office, and immaterial to Forbes & Co.’s title. 

On careful examination, we are of opinion that no one ques- 
tion was raised and decided in the State courts that gives this 
court jurisdiction to revise such decision ; and that, therefore, 
the case must be dismissed for want of jurisdiction. 


Order. 

This cause came on to be heard on the transcript of the 
record from the Supreme Court of the State of Alabama, and 
was argued by counsel. On consideration whereof, it is now 
here ordered and adjudged by this court, that this cause be and 
the same is hereby dismissed, for want of jurisdiction. 
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In an insurance upen freight, there is no total loss of a memorandum article as long 
as the goods have not lost their original character, but remain in specie, and in 
that condition are capable of being shipped to their destined port, no matter what 
may be the extent of the damage. 

If, however, the articles are not capable of being carried, in specie, to the port of des- 
tination, arising from danger to the health of the crew or to the safety of the ves- 
sel; or the public authorities at the port of distress order the articles to be thrown 
overboard, trom fear of disease, there would be a total loss. 

In construing the contract of insurance upon freight, the interest of the insured, or 
of the underwriters of the cargo, is not considered. ‘Therefore, if the vessel is in a 
condition to carry on the cargo to the port of destination, or another vessel can be 
procured for that purpose, it is the duty of the owner of the vessel to carry it on, 
although it may be for the interest of the insured and insurers of the cargo to sell 
it at the port of distress. 

If so sold, the insured cannot recover for a total loss of freight. 

But although it is the duty of the owner of the vessel, either to repair his own or to 
procure another at the port of distress to carry on the cargo, yet, if it should be 
made to appear that the repairs or procurement of another vessel would necessa- 
rily produce such a retardation of the voyage as would, in all probability, occasion 
a destruction of the article, in specie, before it could arrive at the port of destina- 
tion, or, from its damaged condition, it could not be reshipped in time, consist- 
ently with the health of the crew or safety of the vessel, or would not be in a fit 
condition, from pestilential efiluvia or otherwise, to be carried on, it then became 
the duty of the master to sell the goods for the benefit of whom it might concern. 

A policy of insurance upon “freight of the bark Margaret Hugg, at and from 
Baltimore to Rio Janeiro and back to Havana or Matanzas, or a port in the 
United States, to the amount of $5,000, upon all lawful goods, &c., beginning the 
adventure upon the said freight from and immediately following the lading 
thereof aforesaid at Baltimore, and continuing the same until the said goods, 
wares, and merchandise shall be safely landed at the port aforesaid,’ upon which 
a greater premium was paid than was usual for the outward voyage alone, must 
not be construed as a policy upon the round voyage. 

The insurers were, therefore, not entitled to a deduction for the outward freight. 


Tis case came up, on a certificate of division, from the 
Cireuit Court of the United States for the District of Mary- 
land. 

The Reporter finds the following statement prefixed to the 
opinion of the court, as delivered by Mr. Justice Nelson. 

This is an action upon a policy of insurance on the freight 
of the bark Margaret Hugg, at and from Baltimore to Rio 
Janeiro, and back to Havana or Matanzas, with liberty to 
touch and stay at any intermediate port in case of stress of 
weather, or for the purpose of transacting business. The 
amount § 5,000; premium, § 158.25. 

The policy contained the usual memorandum, enumerating 
various articles warranted free from average, and all others that 
were perishable in their own nature. 

About four hundred tons of jerked beef were shipped on 
board the vessel at Montevideo, which were to be delivered in 
good order at the port of Matanzas or Havana to the con- 





SP LER I TE ROE a FE NUTT 


SS 








596 SUPREME COURT. 








Hugg et al. v. Augusta Insurance and Banking Co. 





signees, they paying freight. The bill of lading was signed 
the 25th of April, 1542. 

The vessel sailed from Montevideo on the 29th of April, and, 
after being out some forty-seven days, encountered a storm, 
and was driven on Gingerbread Ground, where she received 
considerable damage ; the rudder was broken and unshipped, 
and as the extent of the damage could not be ascertained, it 
was deemed prudent, on consultation with the captain of a 
wrecking vessel and Bahama pilot, to go into Nassau for the 
purpose of a survey and repairs. ‘The wind was fair for that 
port, but strong ahead in the direction of Matanzas. The ves- 
sel was taken in charge of one of the wreckers, and arrived at 
Nassau on the second day, about the 20th of June, and ground- 
ed on the bar while entering the harbour, and under the 
charge of the king’s pilot, and sustained a good deal additional 
damage. 

A part of the beef had been thrown overboard to lighten the 
vessel while on the Gingerbread Ground ; and a much larger 
quantity while on the bar at Nassau. She had leaked while 
on the ground in the former place, so that it was necessary to 
work the pumps every half hour; and at the latter, there was 
seven or eight feet of water in the hold, with some fourteen 
men at the pumps. 

The beef was so much damaged by the sea-water that the 
board of health at Nassau refused to allow but about one hun- 
dred and fifty tons to be landed. The rest was ordered to be 
carried outside the bar, and thrown into the sea, for fear of dis- 
ase ; It Was wet and very much heated, some of it so changed 
as to become green, and all emitting an offensive stench. "The 
portion allowed to be landed was wet and heated, and not ina 
fit condition to be shipped; and the board of health recom- 
mended to the authorities, that it should be removed as soon 
as conveniently could be. 

The vessel was surveyed after the cargo was discharged, and 
it was found that the rudder was entirely broken off, the fore- 
foot gone, and the keel greatly shattered and damaged ; and it 
appears to be conceded that she could not have been repaired 
at that port so as to have carried on the cargo, and that, if she 
could, it would have cost more than half her value. She was 
repaired sufficiently to bring her home in ballast. It also ap- 
pears that there was no vessel in port that could be procured to 
forward on the remaining cargo, even if it had been in a condi- 
tion to be shipped. 

The salvors libelled the vessel and cargo for salvage services 
in the Vice-Admiralty Court of the Bahamas on the 30th of 
June, 1842, to which the master put in an answer on the 7th 
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of July, insisting ; that the libellants were » entitled t to ‘compensa- 
tion for pilotage “only, and not for salvage. 

The court, on the 18th of July, decreed $2,100 salvage to 
the libellants, for services rendered to the vessel and cargo. 
Appraisers of the vessel and cargo taken on shore had been 
previously appointed ; and, on an examination of the cargo, it 
was found to be so much damaged, and in such a condition, 
that they advised an immediate sale, as it was deteriorating in 
value daily. 

The master assented to a sale, accordingly, which was or- 
dered by the court on his application on the Ist of July. The 
nett proceeds amounted to $2,664.92. The time occupied in 
an ordinary voyage from Nassau to Matanzas is three days, and 
to Baltimore, ten. 

It was proved by several masters of vessels, that the naviga- 
tion at the place where the Margaret Hugg first grounded, and 
was visited by the pilots, was very hi wardous, and that, under 
similar circumstances, they would have considered it their duty 
to have carried their vessel into the harbour at Nassau. 

The regular premium for insurance of freight of the cargo 
covered by the policy for the outward voyage was about one 
and one eighth per cent. 

Upon this state of facts appearing at the trial, the nny 
questions were raised, and presente d to the court, viz. 

1. It being admitted that the loss is to be adjusted enicsilliias 
to the terms of the Baltimore Insurance Company, if the jury 
find that jerked beef was a perishable article within the mean- 
ing of the policy, are the defendants liable as for a total loss 
of freight, unless the entire cargo was so totally destroyed that 
no part of it could have been carried to the port of destination 
even in a deteriorated and valueless condition ? 

If the jury find that, from the condition of that portion 
of the cargo sold at Nassau (occasioned by the disasters stated 
m the testimony), it was for the interest of the insured and 
insurers upon the cargo that it should be so sold, and not trans- 
ported to Matanzas, is the plaimtiff entitled to recover for a 
total loss of freight, provided his own vessel could have been 
repaired in a reasonable time, so as to perform the voyage in 
safety, or he could have procured another vessel, and have 
transmitted to the port of destination, in its deteriorated state, 
the — sold at Nassau? And 

Assuming that the plaintiff is entitled to recover, is the 
he on the amount mentioned for one entire voyage ‘round, 
from Baltimore out and home again? and are the defendants 
entitled to deduct from the amount insured the freight earned 
in the voyage from Baltimore to Rio upon the outward cargo ? 
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The cause was argued by Mr. Mayer and Mr. Nelson, for 
the plaintiffs, and Mr. David Stewart and Mr. Johnson, for 
the defendants. The following is a very brief sketch of the 
respective arguments. 








Mr. Mayer, for the plaintiffs. 

The premium was double what would have been de- 
manded for half the voyage. Some of the beef was thrown 
out as spoiled, the rest landed, somewhat injured. Then 
came a libel for salvage, and a decree for it. No funds ex- 
isting to pay it or make the necessary repairs with, a sale 
was ordered. We abandoned, and now claim for a total 
loss. The policy is a blank cargo policy, filled up with an 
insurance on freight. Does the claim arise where the arti- 
cles are not entirely lost?) In England the courts of Common 
Pleas and King’s Bench have decided differently. 3 Bos. & 
Pul. 474; Marshall on Ins. 227, 565; 2 Maule & Selw. 247 ;— 
that the articles, though not lost, might be deemed extinct. 
02 Com. Law Rep. 115; 1 Wheaton, 219, 225,— case of 
memorandum articles; 2 Phillips on Insurance, 485, — all the 
decisions cited ; 6 Cowen, 270. 

The law was settled in England by the case of Roux v. 
Salvador, 3 Bing. N.C. 266; 8. C., 1 Bing. 526; and there 
is nothing contradictory in the decisions of this court. The 
case in 1 Wheaton depended on particular circumstances. — If 
the beef had to be thrown overboard for the sake of health, it 
could not be considered any longer as beef for all commercial 
purposes. If the voyage is broken up, there is an end to 
freight ; and it was broken up here by the perils insured against. 
There is no difference between memorandum aud other articles, 
when a total loss ensues. Marshall on Ins. 585; 12 Kast, 
304; 15 East, 565; 6 Mass. 119, 318, where the cases are 
cited; 1 Wheat. 219. 

The vis major of the claim for salvage broke up the voyage 
and destroyed the property. The beef was in a fermenting 
state. ‘The condition of the vessel was hopeless. As to the 
effect of vis major, 7 Com. Law Rep. 202. 

Second question certified. 

This involves the discretion of the captain. 'The owner of 
the vessel is bound by his contract to carry the goods. If the 
perils of the sea require a transshipment, it is his privilege and 
duty to make it. But if there be a difficulty in obtaining a 
vessel, the master is not bound to pay an excessive freight. 
7 East, 44; 7 Com. Law Rep. 364, same as 3 Brod. & Bing. 
97 ; 36 Com. Law Rep. 156, same as 9 Adolph. & Ellis, 314; 
A Johns. Ch. 225; 7 Cowen, 584; 4 Wend. 54; 12 Johns. 107; 
Abbott on Shipp. 369, 461. 














oH 





—~— 


JANUARY TERM, 1849. 599 





Hugg ect al. v. Augusta Insurance and Banking Co. 





But if the court should think that it was the duty of the 
master to transship, then I say that, if there was ground of 
abandonment from vis major, the captain became the agent of 
the insurers, and they must be responsible for his errors. 9 
Johns. 28. If half the property is lost, it is not the duty of 
the master to transship. 

The captain is the agent of the adventure, and if the jury 
justify him as to the vessel or cargo, his acts bind all parties. 
5 Peters, 604; 1 Johns. 406. The exigency would have jus- 
tified a prudent man in acting as he did, if there had been no 
insurance. He is to act for the general good, mindful of the 
owners and insurers. 3 Moore, 133, quoted in 2 Phillips, 
268. Was not this a judicial sale? The judge ordered it, 
not upon the petition of the master, but as an order of the 
court. The opposite party appeared, and did not object to it. 
1 Wash. C. C. 530. 

The third question relates to the quantum of recovery. 
The outward cargo belonged to the owners of the vessel, and 
thus, in fact, no freight was earned. But we are charged with 
aconstructive freight. Suppose the owner could earn freight 
from himself, this is an open policy, and value must be proved. 
There is no evidence to show that the value of the outward 
freight was just half of the whole sum insured. It could not 
be a round voyage, because the owners sent out an adventure, 
and only intended to earn freight on the return. In an open 
policy, we have only to show that we had that amount of in- 
terest when the loss occurred. We paid a premium, double of 
what we would have been charged for the outward voyage 
alone. It could not, therefore, have been intended as a round 
voyage. 3 Caines, 16; 7 Gill & Johns. 295; 12 Wheat. 
383; 3 Wend. 283; 2 Wash. C. C. 89; 1 Rawle, 97; 33 
Com. Law Rep. 124, or 3 Barn. & Adolph. 198; 4 Peck, 429; 
3 Com. Law Rep. 480; 2 Starkie, 573. 


Mr. Stewart, for the defendants. 

It is proper that some omissions of the opposite counsel 
should be supplied. In the first place, the captain knew that 
he was insured; the answer to the libel says so. Jn the next 
place, he could have prosecuted his voyage. ‘The answer to 
the libel says, that “ without any assistance from Demeritt 
and his party, he could have got the bark clear of the Gin- 
gerbread Ground, and could, without any other than the ordi- 
nary dangers of the sea, have proceeded in the prosecution of 
their voyage.” In the third place, the condition of the cargo 
Was not so bad. The report of the board of health, made on 
the 29th of June, 1842, says, that “the quantity of beef 
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which is housed in the store appears to the board to be in a 
sound condition, and fit for the purpose for which it was 
\ cured.” "This was made on the 29th. On the 30th, the cap- 
tain petitioned for a sale, which took place on the Ist of July. 

















| In the aflidavit to support the motion for a sale, the captain 
| says “he had intended, previous to the commencement of the 
t) action, that the sale of such beef should take place in the ear- 
at ly part of the present week.” What became of the cargo? 
bia In fact, it went to the very port of destination. The captain 





says, in his deposition, that Adderly “bought the beef with 

the intention of shipping it to Matanzas.” Strobel, the super- 

cargo, says, “The vessel had no means of her own to make 

the repairs with, but Mr. Starr, the agent of the underwriters, 

a offered to advance money for repairs upon bottomry.” The 

libel for salvage was contested, and limited to pilotage, and yet 
a sale took place. 

As to the first question certified. The object of the policy 
is to protect underwriters by excluding small losses. Partial 
losses, therefore, are not recoverable, as long as part of the car- 
go remains not liable at all. 3 Bos. & Pul. 478, does not im- 
pugn this doctrine, because the articles were thrown overboard 
from necessity. 

In Roux v. Salvador there was a special verdict, in which 
the jury found that the hides would have lost their character 
from putrefaction. The court relied upon this. Of course 
there was a total loss. The counsel then referred to the fol- 
lowing cases. Park, 191, 185; 2 Maule & Selw. 371; 2 
Com. Law Rep. 55, or 7 Taunton, 154; 4 Martin, N. §. 

| 640; 16 East, 214; 1 Caines, 196; 3 Caines, 108; 4 Johns. 
: 139; 4 Wendell, 33: 7 Cranch, 415; 8 Cranch, 39; 3 
Wash. C. C. 356; 1 Wheat. 59; 3 Mason, 429. From the 
time of 1 Wheaton to 3 Mason, the question was not moot- 
ed, and when it was, it was only upon the authority of 15 
East. 5 Meeson & Welsby explains 15 East to have been 
an insurance upon each pareel. But here a part of the beef 
was good, and sold for fifty per cent. of its cost. From 
this loss our contract exempts us. The assured warrant that 
| they will not charge, except for general average. The vessel 
was within three days’ sail of Matanzas, and if the jury find 
that beef was a perishable article, we cannot be liable. 

The second question assumes that the vessel could have 
been repaired, or that another vessel might have been obtained. 
Could the act of the captain give the plaintiffs a right to recov- 
er in this action? The opposite counsel wish to make the 
| cargo a test of the rule respecting freight; but the cargo is 
nothing tous. The agency of the captain binds all parties 
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who are within the contract of indemnity, but not those who 
are beyond it. ‘There was no necessity for a sale, if another 
vessel could have been had. Ll Johns. 205; 3 Johns. 321; 
9 Johns. 21; 2 Pick. 104; 25 Pick. 405; 10 Com. Law 
Rep. 366. These cases show that, if the captain could trans- 
ship, it was his duty to carry on the cargo. ‘The expense 
is nothing to us. It might have cost half the freight. 4 
Wendell, 54. 

On the third question, Wr. Stewart cited and commented 
upon 20 Com. Law Rep. 3.42; 36 Com. Law Rep. 216. 


Mr. Johnson, on the same side. 

As to the first question. Certain articles are inserted in the 
memorandum, to guard against frauds upon the underwriters, 
because no one could tell whether or not the losses arose from 
the perils insured against. For example, it is impossible te 
say how far the injury to the beef proceeded trom the perils of 
the sea, or whether or not it would have been putrid, if there 
had been no storms. ‘'Cherefore we only insured avainst a to- 
tal loss. "he question assumes that the master could have 
earried on the beet iv his own or some other vessel, —in a 
valueless condition, it is true. But does this make us lable : 
We may lay down these two propositions : — 

Ist. ‘The case cited trom Wheaton establishes, that, if a ves- 
sel arrives at her port, the underwriters are not responsible, un- 
less in case of general average. 

2d. Where the vessel could go on, the same rule must be 
applied as if she had actually gone on. Otherwise, it is in 
the power of the captain to convert no loss into a total loss. 
The underwriters are placed completely in his power. ha this 
ease, if the vessel had pursued her voyage, the underwriters 
would not have been responsible. Originally, the doctrine was 
more extensive upon our side than now, because it was held 
that, if any article existed at all, the insurers were discharged. 
The case in 3 Bingham only corrects this in its vicious ex- 
tent; it only makes the underwriters free, if the cargo arrives 
consisting of the same articles which composed it before, — 
that is, if flour is still flour, hides are still hides, &e. The 
question of value is left out of view altogether. The ques- 
tion before us is, not whether the jury must find that the beef 
lad ceased to be beef or not, but only speaks of its value. 
1 Wheaton, 219, decides this. It says that the consideration 
of quantity or value is of no consequence. If, therefore, ever 
so small a quantity of the article arrives, or ever so much in- 
Jured, the underwriters are not responsible. The master’s 
duty was to go on. ‘The ease of Roux v. Salvador does not 
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justify the sale at Nassau. The hides in that case would have 
lost their character as hides. 

As to the second question. This assumes that the master 
could have repaired his vessel. ‘The question of cost is not 
involved. Was it not his duty to send on the cargo? If the 
other side are right, it is always in the power of the assured 
to bind us by stopping short, when we would not have been 
responsible if the cargo had been carried on. ‘The agency otf 
the master only begins when the liability of the underwriters 
is absolutely fixed. The law is settled in England, New 
York, Louisiana, and in this conrt. UH the cargo remains, 
specifically, the underwriters cannot be held responsible for 
a total loss upon memorandum articles. 3 Caines, 108; 
1 Johns. 305; 3 Johus. 328; 14 Johns. 139, 143, 144, 145; 
23 Peck, 405-409, 412, 414-416; 4 Barn. & Cres. 366; 
3 Kent’s Com. 210, 212, 218; 36 Com. Law Rep. 157, or 
9 Adolph. & Ellis, 314, cites the above from Kent, with ap- 
probation ; 3 Mason, 429, 440; 16 East, 214, overrules 5 East. 

The owner of the cargo is bound to pay freight if the cargo 
arrives, no matter how much injured it may be. On memo- 
randum articles, the underwriters are not responsible for any 
thing but a total loss. The policy contains such a clause, and 
no one has a right to strike it out. But the question supposes 
a discretion to exist in the master, to act for the benefit of all 
parties. But how can he do so when their interests are con- 
tradictory? If he could have gone on, then a loss of freight 
has occurred, not from the perils of the sea, but frem the con- 
duct of the master. Hf he has acted for the benefit of the 
owners of the cargo, that is nothing to us. We only insured 
that freight should be earned, not that it should be actually 
received. It might have been for the interest of the owner 
of the ship and the owner of the cargo to terminate the voy- 
age at Nassau. But it was not for our interest, and we cannot 
be bound by the act. 

Third question. Was it a round voyage? We rely on 
2 Starkie, 573; 3 Com. Law Rep. 408. 


Mr. Nelson, for the plaintiffs, in reply and conclusion. 

I admit that, if the loss was not total, we cannot recover. 
But the proposition is a surprising one, which asserts that an 
article can be totally valueless in point of fact, and yet not be 
a total loss in point of law. The object of all contracts of in- 
surance is to preserve property, and here its value is admitted 
to be entirely destroyed. There is no adjudged case which 
sanctions such a doctrine. I speak not of the language used 
by courts, but of points decided. It has never been before 
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this court. We do not assert that a loss of a part can be con- 
sidered a total loss. In 7 Johns. Ch. 415, the loss of a part of the 
hides was held to be a partial loss. "This is settled law in the 
United States. Massachusetts has followed it. But it is not 
our question. In 8 Cranch, 47, it is said that nothing short of 
physical extinction or extinction in value will justify an aban- 
donment of memorandum articles; but it is not settled whether 
extinction in value will be suflicient. 1 Wheaton, 219, is not 
like our ease. ‘The vessel there did not put into any port of 
distress, but arrived at her destination. 

In the New York cases, the language of the judges is strong, 
but the cases themselves are distinguishable from ours. (Mr. 
Nelson here remarked upon the case of Griswold v. New York 
Ins. Co., in 1 Johnson, and again reported im 3 Johnson, and 
also upon the case in 14 Johnson. ) 

These New York cases rest upon a dictum of Lord Mansfield, 
which has been overruled again and again. (Mr. Nelson then 
examined all the cases in chronological order, viz. : — Park on 
Insurance, 253; same book, 247; Cocking v. Fraser, 4 Doug. 
295: 7 T. R. 218,—where the first doubt of Cocking v. 
Fraser was expressed by Lord Kenyon, Park on Ins. 252; 
Dyson v. Roweroft, 3 Bos. & Pul. 474, — where it is said that 
Cocking v. Fraser is much shaken; 15 East; 16 East, 214; 17 
Com. Law Rep. 408, 409, or 9 Barn. & Cres. 411; and the case 
of Roux v. Salvador, which came up twice, 27 Com. Law Rep. 
481 or 1 Bing. N. C. 526, and 32 Com. Law Rep. 115; 5 
Maule & Selw. 447.) 

The English authorities appear to settle the point, that, if the 
value of an article is destroyed, it is a total loss. This opinion 
is fortified by Stevens and Beneecke on Average, p. 435. 

The New York cases rely upon Cocking v. Fraser. There 
is a learned argument on the subject in 14 Conn. Rep. 47. 

As to the second question. It is, that, assuming a power to 
transship when the articles were damaged, whether an insurance 
upon freight ean be recovered, it being granted that the cargo 
was insured and that it was for the interest of all parties to sell. 
The opposite counsel says that 23 Pickering closes this case. 
But E think not. (J7r. Nelson commented on the authority.) 
The question to be settled is, What ought the master to do ? 
The authorities read by Mr. Mayer have not been answered. 
They show that where the master is in the double situation of 
protector of the ship and cargo, he must act with a sound dis- 
cretion. Another point open upon the record is, that the vessel 
was in thé hands of the law. ‘The vessel entered the port on 
the 22d of June, and was sold on the Ist of July. The goods 
were taken from the control of the master and placed in custo- 
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dy of the law. The sale was a judicial one, and the captain 
only did what his duty required. 

As to the third question. ‘This very point is decided in 12 
Wheat. 383. 





Mr. Justice NELSON delivered the opinion of the court, 
after reading the statement prefixed to this report. 

The first point certified, upon the assumptions stated, in- 
volves the question, whether the underwriter of a policy upon 
freight of goods warranted free from average is liable, as for a 
total loss, unless the goods be actually destroyed by one of the 
perils insured against, so as to be incapable of shipment to the 
port of destination; or whether a total loss may result at the 
port of distress from the goods having been so much damaged, 
that, if sent on, they would become of no value at the time 
they reached the port of destination; and hence, instead of 
being sent on, may be sold for the benefit of whom it may 
concern. 

The contract of insurance upon freight is, that the goods 
shall arrive at the port of delivery notwithstanding the perils 
insured against: and that, if they fail thus to arrive, and the 
owner is thereby unable to earn his freight, the underwriter 
will make it good. 

It does not undertake that the goods shall be delivered ina 
sound or merchantable state, or that the vessel in which they 
are shipped shall be safe against the dangers of the sea, but 
that it shall be in the power of the insured to earn his freight; 
that is, that the perils insured against shall not prevent the 
ship from earning full freight for the assured in that voyage. 
If the ship and cargo remain, notwithstanding the disasters, in 
a condition to continue the voyage, it is in his power to earn 
freight, and he is bound to proceed ; but if damage happens to 
either, and the voyage is broken up, so that no freight can be 
earned, the owner is entitled to recover, as for a total or par- 
tial loss, aecerding as he may or may not have earned freight 
pro rata itineris. 

If the damage happens to the vessel, and that can be re- 
paired at the port of distress in a reasonable time, and at a 
reasonable expense, it is the duty of the owner to make the 
repairs, and to continue the voyage and earn his freight ; and, 
on the other hand, if the damage happens to the goods, and the 
ship be in a capacity to proceed, or, if disabled, another can be 
procured upon reasonable terms, the owner of the ship will still 
be entitled to perform the voyage and recover his freight, un- 
less the goods have been totally destroyed. In every case, be- 
fore he can recover of the underwriter, he must show that he 
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was prevented by one of the perils insured against from com- 
pleting the voyage, and, for that reason, had failed to entitle 
himself to freight from the shippers. 

The first poimt certified to us assumes that the ship was 
capable of carrying on the cargo to the port of delivery not- 
withstanding the injuries received; and the only question is, 
whether the cargo was so much damaged, and in such a con- 
dition, as to have dispensed with that duty. 

In the case of memorandum articles, the exception of partic- 
ular average excludes a constructive total loss; and, of course, 
the principle which allows an abandonment where the loss ex- 
ceeds half the value does not apply. There must be an actual 
total loss of the goods. 'The object of the clause is to protect 
the underwriter from any partial loss on articles of a perishable 
nature, Which are liable to inherent decay and damage, inde- 
pendently of the damage occasioned by the perils insured 
against ; and where it would be dillicult, if not impossible, to 
distinguish between them. In case of a total loss, consequent 
upon the happening of one of the perils, the whole damage is 
presumed to have arisen from that cause, and thus all dispute 
is avoided as to the origin or nature of the loss. 

What constitutes a total loss of a memorandum article has 
heen the subject of frequent discussion, both in the courts of 
Bngland and this country, and in the former of some diversity 
of opinion; but, in most of the cases, the decisions have been 
uniform, and the principle governing the question regarded as 
settled ; and that is, so long as the goods have not lost their 
original character, but remain in specie, and in that condition 
are capable of being shipped to the destined port, there cannot 
be a total loss of the article, whatever may be the extent of the 
damage, so as to subject the underwriter. The loss is but par- 
tial. "The eases are numerous on the subject, and will be 
found collected in Park on Marine Ins., ch. 6, subd. 13, p. 247; 
2 Phillips on Ins., ch. 18, p. 483: and 3 Kent’s Com. 295, 296. 
It would be useless to refer more particularly to them. 

The only doubt that las been expressed in respect to the 
soundness of this rule is, whether a destruction in value for 
all the purposes of the adventure, so that the objects of the 
voyage were no longer worth pursuing, should not be regarded 
as a total loss within the memorandum clause, as well as a 
destruction in specie. But although this has been suggested 
in several cases in England as a proper qualification, and as 
coming within the obligation of the underwriter, there is no 
case to be found in which the suggestion has received the 
sanction of judicial authority. 

In this country the rule has been uniform, that there must 
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be a destruction of the. article in specie, as will be seen by. a 
reference to the following authorities. Maggrath v. Church, 1 
Caines, 196; Neilson v. Col. Ins. Co., 3 ib. 108; Le Roy vx. 
Gouverneur, 1 Johns. Cas. 226; Griswold v. New York Ins. 
Co., 1 Johns. 205, Livingston, J.; S. C., 3 ib. 321; Saltus ¢. 
Ocean Ins. Co., 14 ib. 135; Whitney +. N.Y. FB iremen Ins. 
Co., 18 ib. 208; Brooke v. Louis. State Ins. Co., 4 Martin, 
N.S. 640; 8S. C., 5 ib. 580; Morean v. U. S. Ins. Co., 1 
Wheat. 219; MeGaw rv. Ocean Ins. Co., 25 Pick. 405 ; 3 Sum- 
ner, 544; 1 Story, 342. 

Whether the test of liability is made to depend upon the 
destruction in specie, or in value, would, we are inclined to 
think, as a general rule, make practically very little, if any, 
difference ; for while the goods remain in specie, and are eapa- 
ble of being carried on in that condition to the destined port, it 
will rarely happen that on their arrival they will be of no value 
to the owner or consignee. The proposition assumes a com- 
plete destruction in value, otherwise the uncertaity attending 
it would be an insuperable objection ; aud, im that view, it may 
be a question even if the degree of deterioration would not be 
greater to constitute a total loss than is required under the 
present rule. 

The rule as settled seems preferable, for its certainty and 
simplicity, and as affording the best security to the underwriter 
against the strong temptation that may frequently exist, on the 
part of the master and shipper, to convert a partial into a total 
loss. 

Mr. Park, in speaking of the case of Cocking v. Fraser (4 
Doug. 295), a leading one in the establishment of the rule, ob- 
serves that the wisdom of the decision is apparent ; for, other- 
wise, it would be a constant temptation to the assured, when- 
ever a cargo of this description was likely to reach the port of 
destination in an unsound state, to throw the loss upon the un- 
derwriters, by voluntarily giving up the further prosecution of 
the voyage, to which they were not liable by the terms of the 
memorandum. (1 Park, 249. 

The rule, it will be observed, as we have stated it, contem- 
plates the arrival of the goods, or some part of them, in specie, 
at the port of delivery; or that they were capable of being 
shipped to that port in specie. And hence, if the commodity 
be damaged so that it would not be allowed to remain on 
board consistently with the health of the crew or safety of the 
vessel, or if permission be refused to land the same by the 
public authorities at the port of distress for fear of disease, and, 
for these and like causes, should, from necessity, be destroy ed 
by being thrown overboard, notwithstanding the article existed 
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in specie, and might have been carried on in that condition, 
there would still be a total loss within the meaning of the 
policy. In the cases supposed, it is as effectually destroyed by 
a peril insured against, as if it had gone to the bottom of the 
sea from the wreck of the ship. The same result follows, also, 
if the goods be so much damaged as to be incapable of reach- 
ing the port of destination in their original character. 

These principles are either stated in, or are fairly deducible 
from, several cases, but especially from the cases of Dyson v. 
Rowe roftt, 3 Bos. w Pul. 474, and Roux v. Salvador, 3 Bing. 
N. C. 266, and S. 1 Bing. N. C. 526. 

In Roux v. iar in the Exchequer, it was observed 
that the argument rested upon the position, that, if, at the ter- 
mination of the risk, the goods remained in specie, however 
damaged, there was not a total loss ; and it was admitte d that 
the position might be just. if, by the termination of the risk, 
was meant the arrival of the goods at their place of destina- 
tion: but that there was a fallacy in applying those words to 
the termination of the adventure before that period by a peril 
of the sea, as the object of the policy is to obtain an indemnity 
for any loss that the assured might sustain by the goods being 
prevented by the perils of the sea from arriving in safety at the 
port of destination. 

It was also remarked, that. if the goods once damaged by 
the perils of the sea, and necessarily landed before the termina- 
tion of the voyage, were, by reason of that damage, in such a 
state, though the species be not utterly destroyed, that they 
could not with safety be reshipped into the same or any other 
vessel, —or if it was certain that before the termination of the 
original voyage the species itself would disappear, — in any of 
these cases, the circumstance of their existence in specie at the 
forced termination of the risk was of no importance. 

The jury had found in that case, that the hides were so far 
damaged by a peril of the sea, that they never could have ar- 
rived at the port of destination in the form of hides; and as 
the destruction was not complete when they were taken out 
of the vessel at the port of distress, they became, in their then 
condition, a salvage for the benefit of the party who was to 
sustain the loss. 

In respect to the first point, therefore, the court direct that 
it be certified to the Circuit Court, that, if the jury find that 
the jerked beef was a perishable article within the meaning of 
the policy, the defendant is not liable as for a total loss of the 
freight, unless it appears that there was a destruction in specie 
of the entire cargo, so that it had lost its original character at 
Nassau, the port of distress, or that a total destruction would 





SS 


| 














608 SUPREME COURT. 








Hugg et al. vu. Augusta Insurance and Banking Co. 





have been inevitable from the damage received, if it had been 
reshipped before it could have arrived at Matanzas, the port of 
destination. 

The second point certified assumes that the vessel, notwith- 
standing the disaster, was in a condition to carry on the cargo, 
or that another could be procured, and the question is, whether 
the plaintiff is entitled to recover, as for a total loss of freight, 
if it appeared that it was for the interest of the insured and in- 
surer of the cargo, on account of the damaged condition of the 
portion sold, that it should have been sold, and not carried on 
to Matanzas, the port of delivery. 

Many of the considerations stated in our examination of the 
first point certified have a direct application to this one; as it 
there appears that the interest of the insured, or of the under- 
writer of the cargo, is not taken into the account, nor in any 
way regarded in determining whether or not a total loss of 
the freight has happened from any of the perils insured against, 
but whether there has been a destruction of the entire cargo 
in specie, or such damage received as would inevitably prevent 
the arrival of any portion of it in specie at the destined port. 

The interest of the owner of the cargo may frequently be 
adverse to that of the owner of the ship; for although the 
goods remain in specie, and in that condition capable of being 
carried on, it may be for the interest of the owner, or of the in- 
surer of the cargo, to have it sold in its then damaged state at 
the intermediate port, instead of taking the risk of further de- 
terioration. But, in that case, the owner, or those representing 
him, must act upon their own responsibility ; for, if he elects 
to receive the goods voluntarily at a place short of the port of 
destination, he is responsible for the freight. The Joss cannot 
be total or partial at his will, or as his interest may dictate. 

It was said in Griswold v. New York Ins. Co. (which was 
an action on a policy on freight), that whether it would have 
been wise or foolish in the shipper to have sent on the flour 
in the condition it was in was a question not to be put to the 
plaintiffs. It was none of their concern. "The risk of the value 
of the cargo at the port of delivery lay with the owners of the 
eargo. All that the plaintiffs had to do by their contract was 
to provide the means to take on the cargo, by repairing their 
ship or procuring another. 

Other considerations may arise as between the owner and 
insurer of the cargo, but it is not important now to go into 
them. 

On looking into the facts in this case, it will be seen that 
the portion of the beef landed at Nassau, and sold, was wet and 
heated; and that the board of health had recommended to the 
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authorities, that it should be removed as soon as it convenient- 
ly could be without too great a sacrifice of the property. It is 
obvious, therefore, that the perishable condition of the article 
must be taken into consideration in deciding upon the obliga- 
tion of the master, in the emergency, to repair his vessel, or to 
procure another, for the purpose of sending it on to the port of 
delivery. If it should be made to appear that the repairs or 
procurement of another vessel would necessarily produce such 
a retardation of the voyage as would, in all probability, occa- 
sion a destruction of the article in specie before it could arrive 
at the port of destination, or from its damaged condition could 
not be reshipped in time consistently with the health of the 
erew or safety of the vessel, or would not be in a fit condition 
from pestilential effluvia, or otherwise, to be carried on, it then 
was the duty of the master to sell the goods for the benefit of 
whom it might concern. 

The cargo being in a perishable condition, the extent of the 
repairs, or difficulty of procuring another vessel, and conse- 
quent delay attending the same, are material considerations in- 
fluencing his judgment in deciding upon the necessity of a sale ; 
for it would be unreasonable to require him to subject his 
owner to this expense, when, at the same time, a strong proba- 
bility existed that the cargo would not be in a condition to be 
reshipped. 18 Johns. 208; 6 Cow. 270; 1 Bing. N. C. 526; 
3 ib. 266; 3 Brod. & Bing. 97; 8S. C. 6 Moore, 288; 6 
Taunt. 383; 1 Holt, 48; 3 Kent’s Com. 212, 213; 2 Phillips, 
331 et seq. 

The quantity and value of the portion saved are also material 
circumstances to be considered in exercising a sound discretion 
in respect to the extent of the repairs required to be made, or 
of expense in the procurement of another vessel, with a view 
to the earning of salvage for the benefit of the underwriter on 
freight. The owner of the cargo is liable for any increased 
freight arising from the hire of another vessel; and unless it 
can be procured at an expense not exceeding the amount of the 
freight to be earned by completing the voyage, the underwriter 
on freight has no right to insist upon this duty of the master. 
Beyond this, it becomes a question between him and _ the 
owner or underwriter of the cargo. 3 Kent’s Com. 212; Ship- 
ton v. Thornton, 9 Adolph. & Ellis, 314; Searle v. Scovel, 
A Johns. Ch. 218; American Ins. Co. v. Center, 4 Wend. 45; 
2 Phillips, 216. 

In respect to the second question, therefore, we direct it to 
be certified to the Circuit Court, if the jury find that, from the 
condition of that portion of the cargo sold at Nassau, it was for 
the interest of the insured and insurers of the cargo that it 
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should have been so sold, and not ‘transported to Matanzas, 
still, the plaintiffs are not entitled to recover as for a total loss 
of freight, provided their own vessel could have been repaired in 
a reasonable time, and at a reasonable expense, so as to perform 
the voyage, or they could have procured another at Nassau, the 
port of distress, and have transshipped the portion sold in specie 
to the port of destination. 

The third question is, assuming that the plaintiffs are entitled 
to recover, is the policy on the amount mentioned for one en- 
tire voyage round from Baltimore out, and home again ; and are 
the defendants entitled to deduct from the amount insured the 
freight earned in the voyage trom Baltimore to Rio upon the 
outward cargo. 

The policy provides, that the defendants, in consideration of 
$ 156.25, agree to insure the plaintiffs, &c., on freight of the 
bark Margaret Hugg, at and from Baltimore to Rio Janeiro 
and back to Havana or Matanzas, or a port in the United 
States, &c., to the amount of $ 5,000 upon all kinds of lawful 
goods, &c., beginning the adventure upon the said freight 
from and immediately following the lading thereof aforesaid 
at Baltimore, and continuing the same until the said goods, 
wares, and merchandise shall be safely landed at the port 
aforesaid. 

It is insisted, on the part of the defendants, that the voyage 
sured is one entire voyage from Baltimore out to Rio Janeiro, 
and then to Matanzas, or home ; and that they are entitled to a 
deduction of the freight earned on the outward cargo from Bal- 
timore to Rio. 

The court are of opinion, that, upon a true construction of the 
policy, the insurance was upon every suecessive cargo that was 
taken on board in the course of the voyage out and home, and 
is to be applied to the freight at risk at any time, whether on 
the outward or homeward passage. This was the construction 
given to these terms in a freight policy in Davy v. Hallett, 3 
Caines, 16, and The Columbian Ins. Co. v. Catlet, 12 Wheat. 
383. The insurance was regarded as, in effect, covering 
freight upon separate voyages out and home, to the amount of 
the valuation ; and in the former case the payment of double 
premium was deemed a pretty sure index to the intent of the 
parties that the policy should attach on the outward or home- 
ward freight according to events, and was to be valid and 
operative as long as there was aliment to keep it alive. All 
the considerations urged in favor of this construction in the 
cases referred to apply with equal force to the policy in ques- 
tion. 

The court direct, therefore, that it be certified to the Circuit 
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Court, that, assuming the plaintiffs are entitled to recover, the 
defendants are not entitled to deduct from the insured the 
freight earned on the voyage from Baltimore to Rio upon the 
outward cargo, as the policy is not for one entire voyage round 
from Baltimore out, and home. 





Order. 

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
District of Maryland, and on the points and questions on which 
the judges of the said Circuit Court were opposed in opinion, 
and which were certified to this court for its opinion agreeably 
to the act of Congress in such case made and provided, and 
was argued by counsel. On consideration whereof, it is the 
opinion of this court, — Ist. That, if the jury find that the 
jerked beef was a perishable article within the meaning of the 
policy, the defendants are not liable as for a total loss of the 
freight, waless it appears that there was a destruction in specie 
of the entire cargo, so that it had lost its original character at 
Nassau, the port of distress ; or that a total destruction would 
have been inevitable from the damage received, if it had been 
reshipped before if could have arriv ed at Matanzas, the port of 
destination. 2d. If the jury find, that, from the condition of 
that portion of the cargo sold at Nassau, it was for the interest 
of the insured and insurers of the cargo, that it should have 
been so sold, and not transported to Matanzas, still, that the 
plaintiffs are not entitled to recover as for a total loss of freight, 
provided their own vessel could have been repaired in a reason- 
able time, and at a reasonable expense, so as to perform the 
voyage, or they could have procured another at Nassau, the port 
of distress, and have transshipped the portion sold in specie to 
the port of destination. And 3d. That, assuming the plain- 
tiffs are entitled to recover, the defendants are not entitled to 
deduct from the insured the freight earned on the voyage from 
Baltimore to Rio upon the outward cargo, as the policy is not 
for one- entire voyage round from Baltimore out, and home. 


certified to the said Circuit Court. 








Whereupon, it is now here ordered and adjudged, that it be so 
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Puinie Peck anp Wititiam Bettows, CorparTNERS, TRADING UNDER 
THE Firm or Pritie Peck anp Company, PLAINTIFFS IN ERROR, 
v. Joun S. Jenness, Joun Gace, ano Joun E. Lyon, Trapine 
UNDER THE NaMeE AND Firm or JeENNESS, GAGE, AND Company, 
DEFENDANTS IN ERROR. 


The proviso of the second section of the bankrupt act passed on the 19th of 
August, 1841, preserves all liens which may be valid by the laws of the States 
respectively. 

In some of the States, attachments are issued on mesne process, by which the prop- 
erty seized is held to await the result of the suit. This constitutes a lien, which is 
saved by the proviso in the bankrupt act. 

The various kinds of liens explained. 

Therefore, where an attachment was issued and the defendants afterwards applied 
for the benetit of the bankrupt act, a plea of bankruptcy was not sufficient to pre- 
vent a judgment from being rendered condemning the property under attach- 
ment. 

The fourth section of the statute, if it stood alone, would make a plea of bankruptcy 
a good plea in bar in discharge of all debts ; but if the whole statute be construed 
together, this is not the result. 

A rejoinder, setting forth that the District Court of the United States had decided 
that the attachment was not a valid lien upon the property, was not a good re- 
joinder. 

The District Court could not oust the State court of its jurisdiction, which had al- 
ready attached. 


Tus case was brought up from the Superior Court of Ju- 
dicature for the State of New Hampshire, by a writ of error, 
issued under the twenty-fifth section of the Judiciary Act. 

Peck and Bellows were residents of the town of Walpole, in 
the county of Cheshire and State of New Hampshire. Jenness, 
Gage, and Company resided in Boston. 

The facts in the case are sufficiently set forth in the opinion 
of the court. 

It was argued by Mr. Goodrich, on behalf of the defendants 
in error. 


C. B. Goodrich, for defendants in error 

In October, 1842, the plaintiffs below sued out a process of 
attachment, upon which estate of the defendants below, real and 
personal, was attached. ‘This process issues without the sanc- 
tion of any judicial officer. It issues at the will of any one who 
assumes to be a creditor of the party against whom it issues. 
It is a proceeding in personam and in rem,—is available as 
the one or the other, as the party may clect. 

The question for adjudication is whether the original plain- 
tiffs can avail themselves of this process as a proceeding in 
rem. Howland, who is the several assignee of each of the 
original defendants, is in no proper sense a party to the record. 
He appears in the names of Peck and Bellows, and relies upon 
their rights. 5 Stat. at Large, 443, ch. 9, § 3. 
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Statutes operate upon property, contracts, or persons. The 
statutes of the United States and those of a State may op- 
erate upon the same property, the same contracts, the same 
persons. ‘Their action is distinct in time, or in purpose, or 
both. The operation of the two jurisdictions, each within 
prescribed limits, is independent. 

Courts of equity cannot, in this country, in all things, exer- 
cise the same power, to the same extent, as do courts of equi- 
ty in England. Courts of the United States and those of 
the States have a different origin; their jurisdictions are for 
different purposes. ‘The one court will exercise its control over 
the citizen, so as not to impair his ability to yield obedience 
to the other, when and where such obedience is due. The 
jurisdiction of the courts of the United States and of the sev- 
eral States can never rightfully come in collision ; where the 
jurisdiction is concurrent, the one which first attaches will re- 
tain it. There are only two modes in which a suit rightfully 
instituted in a State court can be proceeded in, or controlled by, 
the courts of the United States; the one is by transfer, the 
other under the twenty-fifth section of the Judiciary Act. The 
courts of the United States are invested with the exclusive 
power of construction of the laws and treaties of the United 
States ; courts of the several States construe the laws thereof; 
the construction of each, within its appropriate sphere, is obli- 
gatory upon the other. 

When a statute of the United States adopts or engrafts 
upon itself a statute or law of one of the States, quoad the 
law adopted, the construction of such law, at the time of its 
adoption, by the highest judicial tribunal of the State whose 
law is adopted is also adopted. If this be not so, the same 
law, acting within the same territory and upon the same per- 
son, may mean one thing in one court-room, something else 
in another. A State law adopted by the laws of the United 
States does not cease to be a State law. ‘The jurisdiction of 
the District Court of the United States, sitting in bankruptcy, 
over property, is coextensive with the effect produced by the 
decree of bankruptey ; which is to pass the property of the 
bankrupt, cam onere. 

The judgment of the court below should be affirmed, and I 
submit, — 

I. That the District Court of the United States for the 
District of New Hampshire acquired no jurisdiction of the 
several original petitions of Philip Peck and of William Bel- 
lows to be declared bankrupt, and its proceedings upon said 
several petitions are void. ‘This is so, because the pleas do 
not aver or show that the petitions were verified by oath, 
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without which oath and verification the petitions were nulli- 
ties ; because the pleas do not aver that the petitioners represent- 
ed to said District Court that they owed debts not created in 
consequence of a defalcation as a public oflicer, or as executor, 
administrator, guardian, or while acting in any other judiciary 
character ; because the pleas do not aver or exhibit the notice 
which was ordered, or which was published, of the time when 
the said several original applications to be declared bankrupt 
would be considered. 5 Laws U.S. 440, ch. 9, § 1: United 
States v. Marvin, 3 How. 620; Elliot v. Piersol, 1 Peters, 338; 
Ex parte Bollman, 4 Cranch, 93; Sharp v. Spier, 4 Hill, N. Y, 
76; Sharp v. Johnson, 4 Hill, 92; Bank of Utica v. Rood, 4 
Hill, 535; 2 Christian’s Bank. Law, 20, 21, 22: Cooper on 
Bank. Sta. 165; Buckland v. Newsome, 1 Taunt. 477; Sack- 
ett v. Andros, 5 Hill, 330; Stephens v. Ely, 6 Hill, 608; 
Brereton v. Hull, 1 Denio, 75; Varnum v. Wheeler, 1 Denio, 
331; Maples v. Burnside, 1 Denio, 332; Thatcher v. Powell, 
6 Wheat. 119; Wilcox v. Jackson, 13 Peters, 511, 516, 517: 
Walden v. Craigg’s Heirs, 14 Peters, 147; Hiekey v. Stewart, 
3 How. 762; Wheeler v. Townsend, 3 Wend. 247 : Gordon 
vy. Wilkinson, 8 D. & E. 507; 1 Chitty on Plead. 223: Ow- 
en on Bank. App. 25; Archbold on Bank. App. 9, and 97; 
Wyman v. Mitchell, 1 Cow. 316; Frary vx. Dakin, 7 Johns. 
75; Ex parte Balch, 3 McLean, 221; United States v. Clark, 
8 Peters, 444, 445; Garland v. Davis, 4 How. 131. 

II. The several rejoinders of the original defendants, and 
the matters therein set up, amount in law to a departure from 
their several pleas. 1 Chitty on Plead. 648. 

Ill. The statute of the United States, in relation to bank- 
ruptcies, passed Aug. 19, 1841, as to all matters of liens and 
securities adopts the laws of the States respectively, and ex- 
empts from the operation of the decree of bankruptcy all prop- 
erty which, at the time of the decree, might be charged with 
any duty, lien, or security valid by the law of the State in 
which the duty, lien, or security might arise. 

This position is sustained by the language of the act, and is 
in consonance with the uniform policy of the United States, 
which has been to adopt the laws, usages, and modes of pro- 
ceeding of the several States so far as practicable. 1 Laws, 92, 
1789, ch. 20, § 34; 1 Laws, 93, 1789, ch. 21, § 2; 1 Laws, 
276, 1792, ch. 36, § 2; 4 Laws, 278, 1828, ch. 68, § 1; 4 
Laws, 281, ch. 68, § 2; 1 Laws, 79, ch. 20, § 12; 2 Laws, 
123, ch. 32, § 3; 1 Laws, 106, ch. 5; 5 Laws, 393, ch. 43, 
§ 4; 5 Laws, 394, ch. 47, § 1; 5 Laws, 321, ch. 35; 5 Laws, 
A410, ch. 2, $ 1. 


An attachment on mesne process was known to the laws of 
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the United States, as a lien and security, and recognized by its 
judiciary, prior to the bankrupt statute. 1 Laws, 602, ch. 75, 
§ 16; 3 Laws, 33, ch. 16, § 28; 3 Laws, 83, ch. 56,$ 6; 1 
Laws, 594, ch. 71, § 15; United States v. Graves, 2 Brock. 
381; Tyrell’s Heirs v. Rountree, 1 McLean, 95; S. C., 7 Pe- 
ters, 464; Beaston v. Farmers’ Bank of Delaware, 12 Peters, 
102; Wallace v. McConnell, 13 Peters, 151. 

I now recur to the position, that the bankrupt statute adopts 
liens which are so by the laws of the several States. Its cor- 
recthess is evident from the proviso in the second section of 
the act, and from the fact that the act professes to pass only 
such property as the bankrupt might convey ; the act gives 
him no new right of property, or power over it. Ex parte 
Christy, 3 How. 316, fully sustains the principle, in which 
the court say, “ There is no doubt that the liens, mortgages, and 
other securities within the purview of this proviso, so far as 
they are valid by the State laws, are not to be annulled, 
destroyed, or impaired under the proceedings in bankruptcy, 
but they are to be held of equal obligation and validity in the 
courts of the United States as they would be in the State 
court.” It is not necessary to ascertain what constitutes a 
lien at common law, in equity or admiralty, or in the civil 
law. ‘The lien protected is such a one as is known to the 
law of the State in which the question arises. Savage v. Best, 
3 How. 119; Norton v. Boyd, 3 How. 436. How will this 
court ascertain what constitutes a lien by the laws of New 
Hampshire ? By a resort to the adjudications of its highest ju- 
dicial tribunal ; this course is in conformity with general prin- 
ciples and with the course of this court. Green v. Neal, 6 Pe- 
ters, 295; Livingston v. Moore, 7 Peters, 542; Jackson v. 
Chew, 12 Wheat. 153; Shelby v. Guy, 11 Wheat. 361. 

IV. An attachment on mesne process, on the 19th of Au- 
gust, 1841, and on the 10th of October, 1842, was a lien or 
security valid by the laws of the State of New Hampshire. 

In support of this, I refer to the laws of New Hampshire, 
edition of 1830, pp. 58, 59, 101, 105,106 ; to Kittridge v. War- 
ren and Kittridge v. Emerson, in manuscript, not yet reported. 
These cases, and the authorities cited in them, exhibit the law 
of New Hampshire as it has been recognized from its early 
history. ‘The principle is sustained by the courts of other 
States. Kilborn v. Lyman, 6 Met. 304; Hubbard v. Hamilton 
Bank, 7 Met. 342; Am. Ex. Bank v. Morris Canal Co., 6 Hill, 
N. Y. 367; Storm v. Waddell, 2 Sandford, Ch. R. 494; Da- 
vidson v. Clayland, 1 Harr. & Johns. 546. I refer, also, to 
an opinion of a distinguished jurist, Hon. Jeremiah Mason, 
which sustains the views submitted. 











616 SUPREME COURT. 





Peck et al. v. Jenness et al. 








In opposition to the two last positions, Ex parte Foster, 2 
Story, 131, is relied upon. I submit that the authorities re- 
lied upon in this case do not support the judgment pronounced. 
The cases mainly relied upon in Ex parte Foster are Atlas 
Bank v. Nahant Bank, 23 Pick. 488; Conard v. Atlantic Ins. 
Co., 1 Peters, 386, 441, 443; Giles v. Grover, 6 Bligh, 279. 
An examination of them will show that they sustain, so far as 
applicable, the views which I have presented; the case of 
Giles v. Grover proceeded entirely upon the ground of pre- 
rogative, and it was so regarded in a subsequent case. Godson 
v. Sanctuary, 1 Nev. & Mann. 52. 

The case Ex parte Foster is not sustained by the reasons ; 
our answer to them is complete. A statute lien is exactly what 
the statute makes it, and it derives no aid from the analogies 
of other liens. Several of the adjudications of this court, to 
which I have referred, are in opposition to the doctrines of Ex 
parte Foster. 

V. Assuming that the bankrupt statute adopts the laws of 
the States respectively as to liens and securities, and that an 
attachment on mesne process, as recognized by the laws of 
New Hampshire, is regarded by such law as a valid lien or 
security, it results, ex necessitate, that a discharge of the bank- 
rupt does not and cannot defeat a lien or security rightfully 
created and existing prior to any act of bankruptcy. 

Assuming the third and fourth propositions as sound, the 
one now taken is a necessary deduction from them. It is sus- 
tained by the express terms of the proviso. It is so independ- 
ent of the proviso. The decree of bankruptcy passes the prop- 
erty, and its effect cannot be enlarged or diminished by the 
discharge, or by a denial of the discharge, to the bankrupt. 
An attachment is of double aspect; it is a proceeding 7m per- 
sonam and in rem; so far as it is in personam, the discharge 
is a protection; so far as it is im rem, the discharge cannot 
avail to destroy a right which the act protects. It is clearly 
competent for the court to render a judgment 7m rem, and thus 
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uphold every part of the act. Wallace v. Blanchard, 3 N. H. | 


395 ; Chickering v. Greenleaf, 6 N. H. 51; Buxton v. Marden, 
| D. & E. 80; Steward v. Duun, 11 Mees. & Welsby, 63; 
Newton v. Scott, 4 Mees. & Welsby, 434; S. C., 10 Mees. & 
Welsby, 471. Whether the court of New Hampshire has 
power to render a conditional judgment where the law and 
justice require such judgment is a matter exclusively cogniza- 
ble by that court. 

VI. The order of the District Court exhibited in the rejoin- 
ders is not an anthority, within the meaning of the twenty- 
fifth section of the Judiciary Act of 1789; and if it be such 
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authority, neither Peck nor Bellows claims title under it ; for 
which reasons, the decision of the State court upon the effect 
of such order cannot be reéxamined in this court. 

A judgment of a court of the United States must be en- 
forced by itself. If the party relies upon it in a State court, 
he must be content with such effect as the State court gives to 
it; otherwise, causes will come here indirectly, which cannot, 
under the laws of the United States, come here directly. Os- 
born v. United States, 6 Wheat. 738 ; Montgomery v. Hernan- 
dez, 12 Wheat. 129; Williams v. Norris, 12 Wheat. 117; 
Crowell v. Randall, 10 Peters, 368 ; Mackay v. Dillon, 4 How. 
447: Owings v. Norwood, 5 Cranch, 334; Hickie v. Starke, 
1 Peters, 98. 

Vil. The District Court had no jurisdiction to make the 
order which is set up in the several rejoinders of the defend- 
ants below. It is an attempt by the District Court, contrary 
to the provisions of the twenty-fifth section of the Judiciary 
Act, to exercise appellate jurisdiction over the State court. The 
property, at the time the order was made, was in custodia le- 
vis. Ashton v. Heron, 2 Mylne & Keene, 390; 2 Story’s 
Eg. § 891. Ex parte Christy admits that the District Court 
cannot reach the State courts: if it can reach their offices, the 
protection is of no value. Ship Robert Fulton, 1 Paine, 620 ; 
Hogan v. Lucas, 10 Peters, 403; Brown v. Clark, 4 How. 4; 
Knox v. Smith. 4 How. 316; Harris v. Dennie, 3 Peters, 294; 
Ex parte Dorr. 3 How. 103 ; Ex parte Bellows and Peck, 2 Sto- 
ry, 443; Slocum v. Mayberry, 2 Wheat. 1. 

I have assumed, so far, that all the doctrines of Ex parte 
Christy are to be sustained by this court. I submit, however, 
“that a suit rightfully instituted in a State court, before the in- 
stitution of proceedings in a court of the United States, can- 
not be arrested by injunction from any court of the United 
States.’ If this be not so, our complex system of govern- 
ment cannot be upheld. 1 Laws, 334, 335, ch. 22, § 5; An- 
nis » Smith, 16 Peters, 313. This proposition is in harmony 
With the analogy which may be drawn from the English law 
of bankruptey. Ex parte Pease, 19 Ves. 46; Ex parte Heath, 
Mon. & Bligh, 171; Ex parte Bocherley, 2 Glyn & Jam. 369; 
Ex parte Tindal, Buck, 305. 

VIII. The order of the District Court can have no effect 
upon the rights of the parties before this court. The defend- 
ants in error were not parties to the proceeding before the Dis- 
trict Court. The order is, in personam, against the sheriff and 
his deputy, and does not reach, or in any manner fasten upon, 
the property. Ramsey v. Eaton, 10 Mees. & Welsby, 22; Bel- 
lows and Peck, 3 Story, 428; Marshall v. Beverley, 5 Wheat. 
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313; Conn v. Penn, 5 Wheat. 424; Russell v. Clark, 7 
Cranch, 69; Aspden v. Nixon, 4 How. 497, 498; Hollings- 
worth v. Barber, 4 Peters, 475. 

IX. The several petitions of Peck and of Bellows to be de- 
clared bankrupt do not aver the insolvency or inability of 
Philip Peck & Co., as a firm, to pay its debts ; and the several 
decrees of bankruptey do not subject the joint or partnership 
property to the action of the bankruptcies. The fourteenth 
section of the bankrupt statutes especially provides for the 
case of partnerships. ‘Taylor vr. Feilds, 4 Ves. 396; Ex parte 
Ruffin, 6 Ves. 126; Young v. Keighly, 15 Ves. 557; Dutton 
v. Morrison, 1 Rose, 215; Ex parte Farlow, 1 Rose, 421; 
Shriver v. Lynn, 2 How. 43. 


Mr. Justice GRIER delivered the opinion of the court. 


The defendants in error, Jenness, Gage, & Co., instituted 
this suit against Philip Peck and William Bellows, in the 
Court of Common Pleas of Cheshire county, New Hamp- 
shire, demanding the sum of S 2,000, for goods sold and deliv- 
ered. ‘The action was served according to the practice of that 
State, on the 10th of October, 1842, by the attachment of the 
goods, chattels, and lands of the defendants. The cause was 
continued till April term, 1844, when Aaron P. Howland, as- 
signee in bankruptey of each of the defendants, was, on mo- 
tion, admitted by the court to come in and defend in their 
names. He pleaded severally their application to the District 
Court of the United States, at Portsmouth, on the 26th of No- 
vember, 1842, for the benefit of the bankrupt law ; on which 
they were decreed bankrupts, on the 28th day of December, 
1842. ‘That Howland was appointed assignee, and that de- 
fendants severally received a certificate of discharge on the 
21st of June, 1843. 

To these pleas the plaintiffs below replied, that, before the 
filing of said petitions by the defendants, to wit, on the 8th of 
October, 1842, the plaintiffs in good faith sued and prosecuted 
out of the Court of Common Pleas their writ of attachment 
against the defendants for a just debt; by virtue of which the 
sheriff attached and took into his custody and possession, as 
security for such judgment as the plaintiffs in their said suit 
might obtain, certain goods and chattels on a schedule an- 
nexed, and now retains the custody thereof; and therefore 
pray judgment to be levied of the same. 

To this replication the defendants rejoined, that Howland, 
the assignee, on the 25th of July, 1843, presented to the Dis- 
trict Court of the United States a petition, setting forth the 
plaintiffs’ attachment of the goods, and averring that such at- 
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tachment was not a valid lien on the said goods, and that 
therefore the sheriff had no right to detain them; and prayed 
the court to order and decree that the sheriff should deliver 
the goods to the assignee, or account for their value: and that 
the court, after notice to the parties and hearing, had decreed 
accordingly. ; 

To these rejoinders the plaintiffs demurred ; and the Court 
of Common Pleas entered their judgment, as follows: — 
“That the plaintiffs recover against the said Philip Peck and 
William Bellows $1818.87, damages and costs of suit; which 
sums are to be levied only of the goods and chattels and es- 
tate of the defendants attached upon the plaintiffs’ writ afore- 
said, and described in the plaintitts’ said replications, and not 
otherwise.” 

This judgment cf the Court of Common Pleas was re- 
moved by writ of error to the Superior Court of Judicature of 
the State of New Hampshire, at the instance of the defend- 
ants; and, on hearing the judgment of the court below, was 
affirmed. 

The defendants, now plaintiffs in error, then prosecuted 
their writ of error to this court, under the twenty-fifth section 
of the Judiciary Act of 1789. As the record shows that the 
highest court of judicature of the State of New Hampshire 
has decided against a title claimed under a statute of the Unit- 
ed States, it is clearly a proper case for the revision of this 
court. Various questions have been made on the argument of 
this case, as to the regularity of the bankrupt proceedings, and 
the validity of the certificates of discharge set forth in the 
pleas of the defendants below. But we do not think it neces- 
sary to notice them; and shall therefore assume that the 
bankrupt proceedings are regular, and properly set forth in the 
pleas. 

I. The first question that will present itself for our consid- 
eration will be, whether the replication of the plaintiffs below 
sets forth matter in avoidance of the plea which will entitle 
them to the judgment prayed for, and afterwards rendered by 
the court. In order to test its sufliciency, we must first in- 
quire, whether an attachment of property under the process 
peculiar to New Hampshire and some other States creates a 
lien or security on the property attached, within the true 
meaning and intention of the proviso of the second section of 
the bankrupt act. 

The words of this proviso are as follows: — “ And provided, 
also, that nothing in this act contained shall be construed to 
annul, destroy, or impair any lawful rights of married women, 
or any liens, mortgages, or other securities on property, real or 
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personal, which may be valid by the laws of the States re- 
spectively, and which are not inconsistent with the provisions 
of the second and fifth sections of this act.” 

As it is not alleged that the attachment in this case is sub- 
ject to any imputation of inconsistency with the provisions of 
the second and fifth sections of the act, it will not be neces- 
sary to give them further attention. ‘Taking the words of the 
proviso, disconnected with this exception, they are of the 
most general and expansive character; they are equivalent to 
a saving of all liens or securities, &c., from any construction 
of the act that shall in any wise annul, destroy, or impair 
them ; and, furthermore, to test their validity, we are referred 
to the laws of the States respectively. 

At common law there can be no len without possession. 


ad 
It is there defined, a right in one man to retain that which is 


in his possession belonging to another, till certain demands of 
him, the person in possession, are satisfied. (Hammond v. Bar- 
clay, 2 Kast, 235.) In maritime law, liens exist independently 
of possession, either actual or constructive. In courts of equity, 
the term /ien is used as synonymous with a charge or encum- 
brance upon a thing, where there is neither jus in re, nor ad 
rem, nor possession of the thing. Hence a judgment which, 
by virtue of the statute of Westminster 2d, (commonly called 
the Statute of Elegit.) is a charge upon the lands of the debt- 
or, is called in courts of equity in England, and in the courts 
of law of many of these States, a dien, and executions which 
bind the personal property of the debtor, after their delivery 
to the sheriff, are termed liens, both before and after the prop- 
erty is seized and taken into the custody of the law by its 
officer. In the case of Waller v. Best, 3 Howard, 111, this 
court decided that in Kentucky the creditor obtains a lien 
upon the property of his debtor by the delivery of a fi. fa. to 
the sheriff, and this lien is as absolute before the levy as after ; 
and that a creditor is not deprived of this lien by an act of 
bankruptcy on the part of the debtor, committed before the 
levy is made, but after the execution is in the hands of the 
sheriff; and “it is upnecessary,” say the court, “ to remark 
upon the cases which have been decided in other States, or in 
England, because the question depends altogether upon the law 
of Kentucky.” 

ft would be an arbitrary and fanciful exposition of the terms 
of this proviso to say that it saved common-law liens, and 
not statute liens; liens after judgment, and not liens before 
judgment ; or to assem that it is the policy of the bankrupt 
act to save the lien of a factor or bailee, while it annuls that 
of the judgment or execution creditor. 
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It is clear, therefore, that whatever is a valid lien or security 
upon property, real or personal, by the laws of any State, is ex- 
empted by the express language of the act. 

Let us inquire, then, whether an attachment on mesne pro- 
cess is a valid lien or security on the property attached by the 
laws of New Hampshire, as expounded by her courts. 

This species of process is peculiar to the New England 
States. As early as the year 1650, while New Hampshire was 
united to the Massachusetts colony, it was enacted, that 
‘henceforth goods attached upon any action shall not be re- 
leased upon the appearance of the party or judgment, but shall 
stand engaged until the judgment or the execution granted on 
the same be discharged.” (Charters and Colony Laws, 50.) 
And a proviso was added in 1659, that, when execution was 
not taken out within one month after judgment, the attach- 
ment shall be released and void in law, &e. 

The earliest provincial legislation of New Hampshire adopted 
the same system, which has been continued with some varia- 
tions to the present day. In 1718, they describe the goods at- 
tached as “security to satisfy the judgment ” which the plain- 
tiff might recover on the trial. (Provincial Laws N. H. 113.) 
In the statute of July, 1822, and of November sessions, 1842, 
ch. 2, the charge or encumbrance created by an attachment is 
denominated a lien. 

The mode of proceeding and practice, as at present establish- 
ed, under writs of attachment in the State of New Hampshire, 
is thus described by the Superior Court of that State, in the 
ease of Kittridge v. Warren. 

“In an attachment of personal estate, the sheriff, upon the 
service of the writ, takes the possession of the goods, and ac- 
quires thereby a special property in them, for the purpose of 
enforcing and protecting the attachment, and the rights of all 
concerned in the attachment and in the goods. He is then 
accountable, both to the plaintiff and to the defendant, for the 
disposition of them. If the plaintiff obtains a judgment, they 
are seized and sold upon the execution. If he fails, they are 
returned to the debtor. Some person may become accountable 
for them, and they may thus go back into the hands of the 
debtor, and the attachment be dissolved; the sheriff having, 
by means of a receipt for them, the security of some third per- 
son, which is in that case to be made available to the creditor. 
But if the attachment is not dissolved, it fastens itself upon the 
goods, as a charge or encumbrance, like the attachment upon 
real estate, and the avails of them are first to be applied to the 
satisfaction of the judgment, when recovered. Subsequent at- 
tachments may be made upon them by the same sheriff, and 
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where there are several attachments, the attaching creditors 
have a right to priority of satisfaction, so far as those goods are 
concerned, not by priority of judgment, but by that of the at- 
tachment. Poole v. Symonds, 1 N. Hamp. 292, 294; Bissell 
v. Huntington, 2 ib. 142; Hackett v. Pickering, 5 ib. 24; 
Kittredge v. Bellows, 7 ib. 428 ; Clarke v. Morse, 10 ib. 238.” 

The statute of elegit has never been adopted in this State, 
and hence a judgment is not treated as a charge or lien on the 
lands of the defendant, and the reason would seem to be, be- 
cause the plaintiff could select his security upon specific prop- 
erty by his attachment at the commencement of his suit, and 
hold it for thirty days after judgment for the purpose of satis- 
faction. Hence their courts have denominated the charge or 
security thus obtained a lien. (See Dunken v. Fales, 5 N. 
Hamp. 538; Kittredge v. Bellows, 7 ib. 427; Clarke v. Morse, 
10 ib. 238; Burnam v. Folsom, 5 ib. 568; Kittridge v. War- 
ren; Kittridge v. Emerson, &c.) 

In Massachusetts, also, the charge or encumbrance created 
by an attachment is denominated a lien. See 9 Mass. Rep. 
210; Fettyplace v. Dutch, 13 Pick. 392; Arnold v. Brown, 24 
Pick. 95; Kilborn v. Lyman, 6 Met. 299, &c. In Connect- 
icut, also, see Carter v. Champion, 8 Conn. 550. 

Having thus shown that an attachment on mesne process 
creates a charge on the property attached in favor of the plain- 
tiff, which is, in the language of the statutes and courts of New 
Hampshire, called a security and a lien, it will be unnecessary 
to notice arguments which have been urged against them on 
the ground of their peculiarities or distinctive features. The 
mere accidents of the subject cannot alter its essence. It is a 
statute lien, and therefore as much protected by the general 
language of the proviso as a common law lien. 

If. Could this lien be defeated by the interposition of the 
plea of bankruptcy as a bar to a judgment in favor of the 
plaintiff? 

By the fourth section of the act, it is declared, that “the 
certificate or discharge, when duly granted, shall, in all courts 
of justice, be deemed a full and complete discharge of all debts, 
contracts, and other engagements of such bankrupt which are 
provable under this act, and shall or may be pleaded as a full 
and complete bar to all suits brought in any court of judicature 
whatever.” And it is contended, as the lien of the attach- 
ment was defeasible, and could only be rendered absolute and 
of practical benefit to the plaintiff by the recovery of a judg- 
ment for his demand, which is effectually barred by the plea, 
that therefore the action and the lien must fall together. 

This conclusion would be undoubtedly correct, if we con- 
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strue this section of the act by itself, and without regard to 
other provisions of the same act. 

But it is among the elementary principles with regard to the 
construction of statutes, that every section, provision, and 
clause of a statute shall be expounded by a reference to every 
other; and if possible, every clause and provision shall avail, 
and have the effect contemplated by the legislature. One por- 
tion of a statute should not be construed to annul or destroy 
what has been clearly granted by another. The most general 
and absolute terms of one section may be qualified and limited 
by conditions and exceptions contained in another, so that all 
may stand together. 

The proviso to the second section of this act declares, ‘“ that 
nothing in this act contained shall be construed to annul, de- 
stroy, or impair,”’ any liens, &c. Here, then, is an absolute 
prohibition to the court to construe the general terms of the 
fourth section so as to defeat the lien saved by the second. It 
is clear, therefore, that the court, while it grants the defendant 
the benefit of his discharge, must do it in such a manner as not 
to impair the rights saved to the plaintiff. All lens, whether 
by mortgage or judgment. by common law or by statute, are 
for the purpose of obtaining satisfaction of some debt or claim ; 
and the construction of the fourth section which would treat 
the bankrupt’s certificate as an absolute discharge from all his 
debts, for every purpose, would be alike destructive of them all. 
The mortgagee, the factor. or the bottomry lender, is in no 
better condition than the judgment or attachment creditor. 
And an attempt to make a distinction between them, which 
would save the rights of one, and impair or destroy those of 
the other, would be judicial legislation, —jus dare, not jus 
dicere. In order, therefore, to give full effect to all the pro- 
visions of the act, the bankrupt’s certificate must be made to 
operate as a discharge of his person and future acquisitions, 
while, at the same time, the mortgagees or other lien creditors 
shall be permitted to have their satisfaction out of the property 
mortgaged or subject to lien. A legal right without a remedy 
would be an anomaly in the law. 

The judgment rendered in this case has fully attained both 
these objects. While it discharges the defendant from personal 
liability, it saves to the plaintiffs below their remedy, and 
awards their satisfaction out of the property attached, ‘and not 
otherwise.” The books are full of precedents for such a judg- 
ment. When an administrator pleads plene administravit, the 
plaintiff may admit the plea, and take judgment of assets, 
quando acciderint. When the defendant pleads a discharge of 
his person under an insolvent law, the plaintiff may confess the 
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plea, and have judgment to be levied only of defendant’s future 
effects. 1 Chitty, Pl. 548. 

III. The only question that remains to be considered is, 
whether the rejoinder of the defendants below is a sufficient 
answer to the replication. 

It sets up, by way of avoidance of the attachment pleaded in 
the replication, that the District Court of the United States, on 
the petition of the assignee, and on notice to the plaintiff in 
this suit, had decreed that this attachment was not a lien on 
the property in the custody of the sheriff, and ordered him to 
deliver it up to the assignee, or account to him for its value. 
It does not pretend to show how the proceedings in the Court 
of Common Pleas had been removed to the District Court, or 
how its judgment on the cause pending before it could be thus 
anticipated ; nor that the District Court had found any means 
of enforcing its decree by compelling the sheriff to deliver the 
property attached to the assignee, and thus, in effect, destroy 
the lien: but it seems to rely on the decree as a judgment on 
the question, which should operate by way of estoppel. This 
necessarily involves the inquiry, whether the District Court 
was vested with any power or authority to oust the Court of 
Common Pleas of its jurisdiction over the cause, and supersede 
its judgment, by this summary proceeding. 

The District Court has exclusive jurisdiction “of all suits 
and proceedings in bankruptcy.” But the suit pending before 
the Court of Common Pleas was not a suit or proceeding in 
bankruptcy ; and although the plea of bankruptcy was inter- 
posed by the defendants, the court was as competent to enter- 
tain and judge of that plea as of any other. It had full and 
complete jurisdiction over the parties and the subject-matter of 
the suit; and its jurisdiction had attached more than a month 
before any act of bankruptcy was committed. It was an inde- 
pendent tribunal, not deriving its authority from the same sov- 
ereign, and, as regards the District Court, a foreign forum, in 
every way its equal. ‘The District Court had no supervisory 
power over it. The acts of Congress point out but one mode 
by which the judgments of State courts can be revised or an- 
nulled, and that is by this court, under the twenty-fifth section 
of the Judiciary Act. In certain cases, where one of the par- 
ties is a citizen of another State, he has the privilege of remov- 
ing his suit to the courts of the United States. But in all 
other respects, they are to be regarded as equal and independ- 
ent tribunals. 

It is a doctrine of law too long established to require a cita- 
tion of authorities, that, where a court has jurisdiction, it has a 
right to decide every question which occurs in the cause, and 
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whether its decision be correct or otherwise, its judgment, till 
reversed, is regarded as binding in every other court ; and that, 
where the jurisdiction of a court, and the right of a plaintiff to 
prosecute his suit in it, have once attached, that right cannot 
be arrested or taken away by proceedings in another court. 
These rules have their foundation, not merely in comity, but 
on necessity. For if one may enjoin, the other may retort by 
injunction, and thus the parties be without remedy; being 
liable to a process for contempt in one, if they dare to proceed 
in the other. Neither can one take property from the custody 
of the other by replevin or any other process, for this would 
produce a conflict extremely embarrassing to the administration 
of justice. In the case of Kennedy v. The Earl of Cassilis, 
Lord Eldon at one time granted an injunction to restrain a 
party from proceeding in a suit pending in the Court of Ses- 
sions of Scotland, which, on more mature reflection, he dis- 
solved; because it was admitted, if the Court of Chancery 
could in that way restrain proceedings in an independent for- 
eign tribunal, the Court of Sessions might equally enjoin the 
parties from proceeding in chancery, and thus they would be 
unable to proceed in either court. The fact, therefore, that an 
injunction issues only to the parties before the court, and not 
to the court, is no evasion of the difficulties that are the neces- 
sary result of an attempt to exercise that power over a party 
who is a litigant in another and independent forum. 

The act of Congress of the 2d of March, 1793, ch. 66, ¢ 5, 
declares that a writ of injunction shall not be granted ‘to stay 
proceedings in any court of a State.” In the case of Diggs v. 
Wolcott, 4 Cranch, 119, the decree of the Circuit Court had 
enjoined the defendant from proceeding in a suit pending ina 
State court, and this court reversed the decree, because it had 
no jurisdiction to enjoin proceedings in a State court. 

It follows, therefore, that the District Court had no super- 
visory power over the State court, either by injunction or the 
more summary method pursued in this case, unless it has been 
conferred by the bankrupt act. But we cannot discover any 
prevision in that act which limits the jurisdiction of the State 
courts, or confers any power on the bankrupt court to super- 
sede their jurisdiction, to annul or anticipate their judgments, or 
Wrest property from the custody of their officers. On the con- 
trary, it provides that “all suits in law and equity then pend- 
ing, in which such bankrupt is a party, may be prosecuted and 
defended by such assignee to its final conclusion, in the same 
way and with the same effect as they might have been by such 
bankrupt.” 

Instead of drawing the decision of the case into the District 
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Court, the act sends the assignee in bankruptcy to the State 
court where the suit is pending, and admits its power to decide 
the cause. It confers no authority on the District Court to 
restrain proceedings therein by injunction or any other process, 
much less to take property out of its custody or possession with 
a strong hand. An attempt to enforce the decree set forth in 
the rejoinder would probably have been met with resistance, 
and resulted in a collision of jurisdictions much to be depre- 
cated. 

In fine, we can find no precedent for the proceeding set 
forth in this plea, and no grant of power to make such decree 
or to execute it, either in direct terms or by necessary implica- 
tion, from any provisions of the bankrupt act; and we are not 
at liberty to interpolate it on any supposed grounds of policy 
or expediency. 

The plea cannot, therefore, be sustained, and the judgment 
of the Superior Court of New Hampshire must be affirmed. 


Order. . 

This cause came on to be heard on the transcript of the 
record of the Superior Court of Judicature of the State of 
New Hampshire, and was argued by counsel. On considera- 
tion whereof, it is now here ordered and adjudged by this 
court, that the judgment of the said Superior Court of Judica- 
ture be and the same is hereby affirmed, with costs and damages 
at the rate of six per centum per annum. 











Asrauam Cosy, PLAINTIFF IN ERROR, v. JAMES LEDDEN. 
The decision of this court in the preceding case of Peck v. Jenness affirmed. 


Tis, like the preceding case of Peck v. Jenness, was 
brought up from the Superior Court of Judicature of the State 
of New Hampshire, by a writ of error issued under the twenty- 
fifth section of the Judiciary Act. 

Ledden was an inhabitant of the Province of New Bruns- 
wick, and Colby of the State of New Hampshire. The attach- 
ment was issued in 1837. 

The case was similar, in its principal circumstances, to that 
of Peck v. Jenness, and was argued together with it. 


C. B. Goodrich, for the defendant in error. 
As to the principal question, I rely upon the argument sub- 
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mitted in the case of Peck v. Jenness. The attachment in this 
case was made before the passage of the bankrupt statute. It 
cannot with much reason be said, that the right which the de- 
fendant below acquired by his attachment, legal when made, 
can be taken from him by subsequent legislation. Every ob- 
jection, however, can be made in this case, which can be taken 
in relation to any attachment. The debt is discharged here, 
to the same extent as any other debt. 

As to the objections, that the statute requisites have not been 
complied with which are essential to constitute an attachment, 
[ submit that the State court is the exclusive judge in this 
particular, and that its judgment is not open to review in this 
court. 


Mr. Justice GRIER delivered the opinion of the court. 

This case was argued with the case of Philip Peck et al. v. 
John S. Jenness et al., and the record presents the same ques- 
tions which have just been decided in that case. For the 
reasons there assigned, the judgment of the Superior Court of 
New Hampshire is affirmed. 


Order. 

This cause came on to be heard on the transcript of the 
record to the Superior Court of Judicature of the State of 
New Hampshire, and was argued by counsel. On considera- 
tion whereof, it is now here ordered and adjudged by this 
court, that the judgment of the said Superior Court of Judica- 
ture in this cause be and the same is hereby affirmed, with 
costs and damages at the rate of six per centum per annum. 





Joun L. Suawnan, Dante, Suawnan, Georce H. Perrin, BENJAMIN 
Berry, CaruariINneE Snoperass, aNnD Isaac Minter, APPELLANTS, 
vt. Perry Wuerritrt, ASSIGNEE OF THE Bankrupt Estate oF BEn- 
JAMIN BRANDON. 


A decree of the District Court of the United States, sitting in bankruptcy, whereby 
a person proceeded against, im invition, was declared to be a bankrupt, is suf- 
ficient evidence, as against those who were not parties to the proceeding, to show 
that there was a debt due to the petitioning creditor; that the bankrupt was a 
merchant or trader within the meaning of the act; and that he had committed 
an act of bankruptcy. 

The first section of the bankrupt act declares that the making of any frandulent 
conveyance, assignment, sale, gift, or other transfer of lands, tenements, goods, or 
chattels, is the commission of an act of bankruptey. 

No creditor can, by instituting proceedings in a State court, after the commission of 
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an act of bankraptey by his debtor, obtain a valid lien upon the property con- 
veyed by such fraudulent deed, if he has notice of the commission of an act of 
bankruptcy by the debtor. It passes to the assignee of the bankrupt for the ben- 
efit of all the creditors. 

A lien thus acquired is not saved by the proviso of the second section of the bank- 
rupt law. ‘That proviso docs not protect liens which are inconsistént with the 
second and fifth sections of the act, and these sections declare such a lien to be 
void. 


THis was an appeal from the Circuit Court of the United 
States for the District of Kentucky. 

On the 6th of April, 1842, Benjamin Brandon executed the 
following deed : — 


“This indenture, made and entered into this 6th day of 
April, 1842, between Benjamin Brandon, of Harrison county 
and State of Kentucky, of the one part, and William A. With- 
ers, of the county and State aforesaid, of the other part, wit- 
nesseth: ‘That the said Benjamin Brandon, for and in consid- 
eration of one dollar, to him in hand paid, and for the further 
consideration hereinafter mentioned, hath given, granted, bar- 
gained, sold, released, conveyed, and confirmed, and by these 
presents do give, grant, bargain, sell, release, convey, and con- 
firm unto the said William A. Withers, his successor or suc- 
cessors, for ever, all the estate, real, personal, and mixed, of 
whatever nature or kind it may consist, (except such property 
only as by law not subject to execution,) said estate hereby 
conveyed consisting of a tract of about 336 acres of land, sit- 
uated in the State and county aforesaid, and the same tract on 
which said Brandon now resides, and on which is a steam-mill 
and distillery, the boundary of which land is more particularly 
designated in the several deeds which said Brandon holds for 
said land ; also, five negroes, two wagons and teams, about 400 
head of hogs, about 15,000 pieces of cooper’s stutl, all his 
stock of horses, cattle, and sheep, his household and kitchen 
furniture and farming utensils, his debts and choses in action, 
of every kind and description ; it being the intention of said 
Brandon, by this deed, to convey to the said Withers and his 
successors, for ever, all his estate, real, personal, and mixed, and 
choses in action, with the exceptions hereinbefore expressed, 
whether the same be particularly mentioned and set forth in 
this instrument or not. 'To have and to hold all the estate, 
real, personal, and mixed, and choses in action, hereby con- 
veyed to the said William A. Withers and his successor or suc- 
cessors, for ever, in trust, for the following purposes, namely: 
To collect the debts and choses in action due, payable, or ow- 
ing to said Brandon, and to sell the real estate hereby con- 
veyed, either all together or in lots, as said trustee may think 
most advisable, at public auction, to the highest bidder, on the 
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following payments : namely, one third of the purchase-money 
to be paid in hand, and the residue in one and two years ; and 
the slaves and personal estate to be sold at public auction to 
the highest bidder, on a credit of twelve months; and after 
making to said trustee a just and reasonable compensation for 
his trouble and expenses in executing this trust, to pay all the 
money which he may receive as trustee aforesaid, either by 
the collection of debts or choses in action, from the proceeds 
of the sale of the trust estate, to all the creditors of said Bran- 
don, ratably, proportionably to the amount of their respective 
debts or demands; but should any one or more of the credi- 
tors of said Brandon become the purchaser or purchasers of 
any portion of the real or personal estate, or slaves, hereby 
conveyed, said trustee is authorized and empowered to accept 
the debt or debts due or owing by said Brandon to such pur- 
chaser or purchasers, in payment for their respective purchases, 
so far as said debts may go; and in such cases, if any such 
should occur, only the residue of the price to be distributed 
pro rata as aforesaid; and after the payment of all said Bran- 
don’s debts, to pay the residue, if any, to said Brandon, his 
heirs and assigns; and the title to the estate hereby conveyed 
he doth hereby warrant and defend to said Withers, and his 
successor or successors, for ever, in trust for the purposes 
aforesaid, against the claim or claims of him, the said Ben- 
jamin Brandon, and against all other claims. In testimony of 
which, the said Benjamin Brandon hath hereunto subscribed 
his name and aflixed his seal, this day and year first above 
Written. Bensamin Branpon.” 


On the 3d of May, 1842, John L. Shawhan and others filed 
a bill in the Harrison Cireuit Court of Kentucky, sitting as a 
court of equity. The bill recited, that the complainants were 
creditors of Brandon; that he had executed the deed above 
set forth, “ for the purpose of hindering, delaying, and defraud- 
ing the creditors of the said Brandon in the collection of their 
debts’; that the trustee was about to sell and dispose of the 
property mentioned in the deed ; and prayed for an injunction 
to stop him. 

On the same day an injunction was issued, and served upon 
Brandon and Withers, the trustee. 

On the 21st of May, 1842, Brandon and Withers filed sep- 
arate answers to the bill. Brandon admitted his indebtedness, 
and the execution of the deed of trust; averred that Shaw- 
han was present while the deed was preparing, and expressed 
himself satisfied with its provisions; denied most positively 
that he executed said deed either to hinder, delay, or defraud 
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his creditors, but, on the contrary, in good faith, believing 
that general satisfaction would *be given to them. he an- 
swer of Withers was to the same effect as that of Brandon. 

On the 25th of June, 1842, Withers and Brandon applied 
for an order to change the venue. It was granted, and the re- 
cord sent to the county of Bourbon. 

On the 24th of September, 1842, John Lail presented a pe- 
tition to the United States Kentucky District Court, sitting in 
hankruptey. It alleged that, on the 6th of April preceding, 
Brandon had made a fraudulent conveyance with intent to de- 
fraud his creditors; and that he had concealed himself to avoid 
being arrested. [t then prayed that the court might declare 
the said Benjamm Brandon a bankrupt. With the petition 
were filed several exhibits, which it is not necessary to state 
particularly. 

On the same day an order was passed, setting down the 
hearing for the 4th of the ensuing November, and, in the 
mean time, enjoming the detendant and all others from remov- 
ing or otherwise disposing of the property of the defendant, or 
which, on the decree, the assignee might be entitled to reclaim 
and recover. 

On the 22d ef October, 1842, the Bourbon County Court, 
before which the suit of Shawhan and others against Bran- 
don and Withers was pending, passed a decree annulling and 
setting aside the deed of trust, as being, in point of law, traud- 
ulent and void. "The court enumerated many of the creditors, 
whose claims had been exhibited, and then ordered, that * so 
much of the personal property, slaves, and real estate met- 
tioned in said deed of trust as may be necessary for the pur- 
pose be sold to satisfy the aforesaid debts.’ Thomas B. 
Woodyard was appointed to make the sale, according to cer- 
tain given directions. 

On the 22d of November, 1842, the District Court of the 
United States passed the following order :— 


“Joun Lait v. Benxnsamin Branpon. 


“The prayer of the petitioner, that the defendant be declared 
a bankrupt, having been heard upon the allegations of the pe- 
tition, and the proofs taken and filed, (the defendant having 
failed to answer,) and now having been fully considered : 

“It is found and adjndged by the court, that the said Benja- 
min Brandon, of Harrison county, being a retailer of merchan- 
dise, and indebted as in the petition mentioned, did, by mak- 
ing the deed of conveyance and assignment to William A. 
Withers, of all his property, real, personal, and mixed, and 
rights of property, subject to the payment of his debts by the 
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laws of the State, bearing date the 6th day of April, 1842, 
and on the 7th day of that month and year admitted to record 
in the clerk’s oflice of the Harrison County Court, and in the 
petition mentioned, whereof a copy is filed here, now ad- 
judged a frauduleut conveyance and assignment; and by con- 
cealing himself to aveid being served with process, whereby a 
suit had been commenced against him, thereupon became and 
is a bankrupt. 

“Perry Wherritt is appointed the assignee, and required to 
execute bond in the penalty of § 5,000, with two suflicient 
sureties.” 


On the 24th of November, 1842, Woodyard, the commis- 
sioner appointed by Bourbon County Court, proceeded to sell 
the personal property of Brandon. 

In May, 1843, the commissioner made his report to Bourbon 
County Court, whereupon another decree was passed, reciting 
that the former sale was insuflicient to pay the debts, and di- 
recting that so much of the land comprised in the deed of trust 
as might be necessary for the purpose should be sold for the 
payment of the balance of the debts. 

On the Mth of July, 1843, the commissioner sold the land, 
in conformity with the above order, and John L. Shawhan be- 
came the purchaser. A writ of possession was issued in his 
favor, in April, 1844, which will be mentioned again in its 
proper place. 

On the 10th of August, 1843, Wherritt, as assignee of the 
estate of Benjamin Brandon, filed a bill in chancery, in the Dis- 
trict Court of the United States for the District of Kentucky, 
against John L. Shawhan and the other parties named in the 
caption of this statement. The bill referred to the former 
proceedings of the court, declaring Brandon to be a bankrupt, 
and all the other facts in the case. It stated that the assignee 
had taken possession of the property of the bankrupt, includ- 
ing the land; that Shawhan and others knew of the commis- 
sion of the act of bankruptey, but had nevertheless obtained a 
decree of Bourbon County Court, under the authority of which 
they had sold the land to Shawhan, who was threatening to 
disturb the possession of the complainant, and by his threats 
and false claims of title was preventing the complainant from 
disposing ef the land. It then prayed that Shawhan might 
be ordered to surrender up, to be cancelled, any pretended 
claim, and that all the parties might answer, &c. 

On the 18th of December, 1843, John L. Shawhan, Daniel 
Shawhan, and Benjamin Berry answered separately. Shaw- 
han admited the execution, by Brandon, of the deed of April 
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6th, 1842, but denied that he had committed any acts of bank- 
ruptey. It admitted also the proceedings by himsclf in the 
State court to set aside the deed as fraudulent, and the decree 
and sale as stated above ; but insisted that by said proceedings 
he had acquired a lien on the property, which could not be 
impaired by the proceedings in bankruptey, and that the pro- 
ceedings in the State court, having been commenced before 
those in bankruptey, could not be affected by those of the 
District Court of the United States. 

It is not material to state the answers of the other defend- 
ants. ‘l’o these answers there was a general replication. 

At the April term, 1844, the Bourbon County Court passed 
a decree reciting the sale to Shawhan by the commissioner, 
Woodyard, and proceeding as follows, viz. : — 

“Tt is therefore decreed and ordered, that the said purchases 
made by the said Shawhans be and the same are hereby con- 
firmed ; that the amounts so decreed to said Shawhans be and 
the same are hereby extinguished and satisfied, by the afore- 
said purchases made by them, except as to said balance of 
$ 149.34, which was deereed to the Shawhans above the 
amount of their purchases. ‘That a writ of possession issue 
in favor of said John L. Shawhan, to put him into the posses- 
sion of said tract of land mentioned in the complainant’s bill ; 
that Thomas B. Woodyard, the commissioner herein, convey 
all the right and title of the defendants, Brandon and William 
A. Withers, in and to said tract of land, to said John L. Shaw- 
han, by deed of special warranty, warranting the title of the 
same against the claims of the said Benjamin Brandon and 
William A. Withers, and all persons claiming by, through, or 
under them, but not against the claim or claims of any other 
person or persons whatever.” 

The decree then proceeded to regulate certain details. 

In June, 1844, the bill filed by Wherritt in the District 
Court of the United States came on for hearing, when the 
complainant prayed that the defendants might be ordered to 
pay over the amount of sales of the personal property which 
had been sold under the authority of Bourbon County Court. 
A reference took place to a master in chancery, upon the 
coming in of whose reports the court passed the following final 
decree, on the 10th of June, 1844. 

“This cause having been heard at this term, and argued by 
counsel, thereupon, on consideration thereof : 

“Tt is adjudged by the court, that the complainant was in- 
vested with all the estate which was of said Brandon at the 
time he became a bankrupt, and that the defendants did not, 
by their after-commenced suit, and proceedings therein had, 
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(with notice of his act of bankruptcy,) obtain a right to have 
it thereby subjected exclusively, or first, to the satisfaction of 
their demands; and that the defendants, John L. Shawhan, 
Daniel Shawhan, George H. Perrin, Benjamin Berry, Catha- 
rime Snodgrass, and Isaac Miller, by the subsequent sales of the 
movable property by them so caused, did become, on the de- 
mand of the complainant here made, and are each of them, lia- 
ble for his, their, aud her proper portion of the proceeds thereof, 
whereof they thus wrongfully obtained the benefit, and must 
pay the same, together with the interest thereon, to the com- 
plainant, for the purpose of equal distribution required by the 
statute ; and it is adjudged, that the sale of the land so after- 
wards caused by the defendants was wrongful, and assailed 
here by the complainant, was and is ineffectual, and did not 
invest the defendant, John L. Shawhan, the purchaser, with 
the right thereto, in opposition to the title which had previous- 
ly passed by deeree of bankruptey of its holder so declared, 
and was vested in the complainant as the assignee so appoint- 
ed; but the said Shawhan, .by the assertion of his pretended 
clams so founded, has and does injuriously embarrass the title 
of the complainant. 

“Tt is therefore ordered, adjudged, and decreed, that the de- 
fendant, John L. Shawhan, do, on or before the first day of 
July next, execute to the complainant, as assignee of the bank- 
rupt estate of Benjamin Brandon, a deed of release of all 
right, title, and interest claimed by him, Shawhan, in and to 
the tract of land whereon the said Brandon resided, containing 
350 acres, more or less, in the county of Harrison, in the bill 
and answers mentioned, with covenant of warranty against alh 
persons claiming by, through, or under him. 

* And it is adjudged and ordered, that said Shawhan do, on 
or before the said first day of July next, deliver to the com- 
plainant the possession of the said land.” 

The decree then went on to specify the amounts to be paid, 
ce. 

From this decree there was an appeal to the Circuit Court 
of the United States for the District of Kentucky. 

On the 22d of November, 1844, the Circuit Court affirmed 
the decree of the District Court. 

The defendant appealed to this court, and the cause came 
up on this appeal. 

It was argued by Mr. Trimble, for the appellants, and Mr. 
Bibb, for the appellee. 

The appellants assigned the following causes of error. 

I. The Cireuit Court erred in affirming the decree of the 
District Court, and in decreeing costs against the appellants. 
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II. The Circuit Court ought to have reversed the decree of 
the District Court, and dismissed the bill, on the following 
grounds, to wit : — 

1. The bill filed by the appellee in the District Court is 
predicated entirely on the provisions of the English statutes, 
or the former bankrupt law of the United States, passed in 
1800. 

2. There is no equity in the bill filed in the court below, 
when tested by the late bankrupt law of 1841. 

3. The bill alleges that the appellee is in possession of the 
tract of land in contest, and prays the court to quit him and 
the possession, and protect him against the process of the 
State court; and the decree directs John L. Shawhan to re- 
store the possession. 

4. The decree assumes a fact which is contradicted by the 
record. John L. Shawhan, &c., commenced their suit in the 
State court several months before Brandon became a bankrupt, 
and not afterwards, as is stated in the decree. 

5. The principles assumed by the decree are expressly nega- 
tived by the bankrupt law of 1841, and can only be sustained 
by adopting the provisions of the English statutes, or the 
bankrupt law of 1800. 

6. The decree directs the appellants to pay over to the 
appellee the amount of the sales of the slaves and personal 
estate of Brandon, when it appears from the record that the 
commissioner took notes for the purchase-money, and _ the 
appellants have not received either the notes or the money. 

7. The petitioner was not a creditor of Brandon when the 
petition was filed. 

That portion of the argument of the counsel for the appel- 
lants, which related to the principal point decided by the court, 
was as follows, viz. : — 

By the decree of the District Court, it is said that the com- 
plainant in that court was invested with all the estate of Bran- 
don at the time he became a bankrupt, and that the defend- 
ants did not, by a suit commenced afterwards, obtain a right to 
have it subjected to their demand, &c. If, by that expression, 
it was intended to say, that, by the decree in bankruptcy, the 
assignee was invested with all the estate of Brandon at the 
time he made the fraudulent deed of trust, the opinion of the 
court is in direct opposition to the plain and unequivocal 
words of the third section of the act. That section expressly 
declares that the estate of the bankrupt shall, from the time 
of the decree, be deemed to be divested out of the bankrupt, 
and by force of the decree be vested in the assignee. ‘That 
provision of the section must be abrogated, and other words 
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interpolated before the opinion of the District Court can be sus- 
tained. It would be a strange perversion of that section, to 
say that the decree should have relation to an act of bankrupt- 
ey, contrary to the express words of the section. If that sec- 
tion had barely said that, by the decree, the estate should be 
divested out of the bankrupt, and vested in the assignee, with- 
out reference to the time when the estate should be so divest- 
ed, there might have been some room left for construction. 
But such language has not been used. On the contrary, the 
words employed have left no room for construction as to the 
tume when the property shall be divested out of the bankrupt, 
and vested in the assignee. The same section is equally ex- 
plicit as to the power of the assignee to sell and dispose of the 
property of the bankrupt. It provides that the assignee shall 
have the same power to sell and dispose of the property which 
might be exercised by such bankrupt before or at the time of 
the bankruptey declared. If, by the decree in bankruptey, the 
property was divested out of the bankrupt from the time of 
making a fraudulent couveyanee, he certainly could have no 
power to sell or dispose of his property at the time of the bank- 
ruptey declared. If Congress had intended that the decree in 
bankruptey should have relation to an act of bankruptey, they 
would have employed language indicating such an intention. 
They have not done so, nor even left room for construction on 
that subject; but the most explicit language has been employ- 
ed to prevent any such relation by coustruction. Neither the 
English statutes, nor the former bankrupt law of the United 
States, contain any provision similar to that in the third sec- 
tion of the late bankrupt law. The decisions in the Euglish 
books, and the decisions of the American courts, founded on 
statutory provisions totally dissimilar, cannot, therefore, have 
any influence on the question. ‘he statute 13th Eliz. em- 
powers the commissioners in bankruptcy to sell and convey all 
the lands and tenements which the bankrupt had at the time 
he became a bankrupt; and further provides, that such convey- 
ance shall be good against the bankrupt, and all other persons 
claiming by, from, or under him by any act after committing 
the act of bankruptcy. 2 Bl. Com. 285; 2 Phil. Ev. 289. 
The statutes of James I. direct the commissioners to assign 
over to the assignees the whole of the bankrupt’s estate, and 
makes void all acquisitions of property by, from, or under the 
bankrupt, at any time after committing the act of bankruptcy. 
A few cases, only, are excepted out of the general prohibition 
by the same statutes, and by the statute of 19th George II. 2 
Bl. Com. 485, 486; 1 Wm. Bla. 68; 2 Wm. Bla. 829. The 
tenth section of the bankrupt law of the United States, passed 
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in 1800, contains similar provisions. By the express provis- 
ions, therefore, of the English statutes, and of the bankrupt 
law of 1800, the assignment of the commissioners vested in 
the assignees the whole of the estate of the bankrupt which he 
had at the time when he committed the act of bankruptcy. It 
has already been shown, that the late bankrupt law contains no 
such provision, but that its provisions expressly negative any 
relation to an act of bankruptcy. 


Mr. Bibl’s argument upon the same point was as _ fol- 
lows : — 

Ill. The rights, titles, and authorities of the assignee, when 
appointed by the court, had relation to the act of bankruptcy 
committed on the 6th of April, 1842, specified in the decree 
declaring the bankruptey, and overreached and avoided the 
lien claimed by the appellants as the result of their proceedings 
in the State court, so originated after and with full knowledge 
of the prior act of bankruptcy. 

Such relation is expressly enacted by the second and third 
sections of the act of 1841. That the effect of such relation, 
so enacted by the statute, is to annul all subsequent acts by 
which the assets of the bankruptcy are attempted to be divert- 
ed from the general fund for distribution among the several 
creditors of the bankrupt, is a doctrine well settled by very 
many adjudged cases. These precedents may be arranged un- 
der four classes. 

Ist Class. Transactions by and with a bankrupt preceding 
an act of bankruptey, but in contemplation of bankruptcy, and 
for the purpose of preferring a creditor contrary to the spirit of 
the bankrupt law, and therefore void. Of this class these ex- 
amples will suffice :— Locke v. Winning, 3 Mass. Rep. 325, 
326, 329; Harman v. Fishar. 1 Cowp. 117, 123; Rust v. 
Cooper, 2 Cowp. 629, 632, 633: Alderson v. Temple, 4 Burr. 
2238, 2239, 2241: Compton v. Bedford, 1 Wm. Bla. 362. 

2d Class. Transactions by a bankrupt in themselves acts of 
bankruptey, and therefore void. Of this class these examples, 
out of many others, will sutlice:— Worsely v. De Mattos, 1 
3urr. 468, 476, 484; Wilson v. Day, 2 Burr. 827; Alderson v. 
Temple, 4 Burr. 2239, 2240; Devon +. Watts, and Hassells v. 
Simpson, 1 Doug. 86, 89, 92; Linton v. Bartlett, 3 Wilson, 47. 

3d Class. Transactions by and with a bankrupt after an act 
of bankruptey committed, and before commission sued out, 
void because after an act of bankruptcy. Of this class these 
examples will suffice : — Hussey v. Fidell, 3 Salk. 59 ; Dyson 
v. Glover, 3 Salk. 60; King v. Leith, 2 'T. R. 141; Vernon v. 
Hall, 2'T. R. 648; Dias v. Freeman, 5 T. R. 197. 
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Ath Class. Efforts by | process of law, after an act of bank- 
ruptcy, to abduct the property of the bé unkrupt from the assets 
for distribution among the general creditors, avoided by the 
commission after taken out upon the previous act of bankrup t- 
ey. Ot this class these examples will suflice : — Sill v. Wors- 
wick, 1 H. Bla. 665; Cooper v. Chitty, 1 Burr. 20; Coppen- 
dall ¢. Bridgen, 2 Burr. Si7, 820; Smallcomb v. Cross, 1 Ld. 
Raym. 252; Rust v. Baker, 2 Strange, 996; Payne v. Teap, 1 
Salk. US; Smith v. Milles, 1 Tl. R.475; Ward v. Macauley, 
4T. R. 489; Buller’s N. P. 41, 42. 

Such must be the relation to the time of the act of bank- 
ruptey. and such the effect thereof, according to the enactments 
of the third, second, and fifth sections of the bankrupt law of 
Is41. 

[ put the third seciion foremost, becanse that section de- 
clares that the rights, titles, powers, and authorities of the as- 
signee shall relate, not only to the time of the act of bankrupt- 
ey committed, but even to a time beiore the bankruptcy. I 
refer to the second section for the purposes, first, to show that 
the time of the decree passed is not the border and foremost 
faculty given to rights of the assignee, (as has been argued for 
the appellants,) when appointed by the court in consequence of 
the decree, but that the relation thereof to the act of bankrupt- 
ey, upon which the decree is founded, is clearly avouched by 
the second section; secondly, as explanatery of the sense and 
propriety of the expression in the third section, “before or at 
the time of his bankruptey.” 

The celebrated maxim of the Rabbins is, ‘In the law there 
is no such thing as first or last.” For in the law many things 
are set down, all taking etfect, as the one law, at one and the 
sume time. The sages of the law have been used to collect 
the sense and meaning of the law by comparing one part with 
another, and by viewing all the parts together as one whole, 





and not of one part only by itself, —** Nemo enim aliquam par- 
tem recte intelligere possit, antequam totum iterum = atque 
itermm per legerit.” Lincoln College’s Case, 3 Co. 59. b; 


Stradling v. Morgan, Plowd. 205; Co. Litt. 381. a 

1 do not cite the second seetion as that which directly invali- 
dates the lien set up by the appellants, but only as explanatory 
of the third section. The nullity of the lien claimed by the 
appellants by process of law in the State court, commenced 
and carried on after the act of bankruptcy, results from the 
relation of the rights. titles, powers, and authorities of the as- 
signee to the time of Brandon’s bankruptcy, committed on the 
6th day of April, enacted by the third section, and the system 
of equality among all the creditors of the bankrupt established 
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by the fifth section. This equality among creditors, without 
preference or priority, is the soul and spirit of the bankrupt 
law, to which the second and third sections are but handmaids 
and auxiliaries. 

The English system of bankruptcy having been in use long 
before the system of bankruptcy was enacted in the United 
States, our statutes have borrowed the general outlines and 
phrases from the English statutes and the adjudications there- 
on. In particular instances expressions are altered to make the 
principle less dubious, and to enlarge the reach and extent of 
the statute. It will therefore not be without utility, in con- 
ducing to a clear understanding of our statute of 1841, to run 
a parallel between that and the English statutes. 

By the English statute, the process against a bankrupt com- 
menced by the petition of a creditor to the court, alleging the 
particular act of bankruptey which the debtor had committed. 
So by ours. By the English statute and ours of 1800, the 
proper court, upon the presentation of a petition, appointed, as 
a matter of course, commissioners to hear and determine the 
matters of the petition against the debtor, and, if found true, 
“to declare him or her a bankrupt.” By our statute of 1841, 
the petition is heard by the court, and, if true, the bankruptcy 
is declared by decree of the court. By the English system, 
and by our statute of 1800, the debtor had notice of the time 
and place appointed by the commissioners to hear and deter- 
mine the matters of the petition, but no notice was given 
generally to persons interested to show cause against the peti- 
tion. By our statute of 1841, notice of the time assigned by 
the proper court for the hearing of the petition is given by a 
publication in one or more newspapers, at least twenty days 
before the hearing, “and all persons interested may appear and 
show cause, if any they have, why the prayer of the petitioner 
should not be granted.” 

By the English system, the commission of bankruptcy was 
liable to be superseded (if improvidently issued) by application 
to the Court of Chancery. Ex parte Gayther, 1 Atk. 144; Ex 
parte Sydebotham, 1 Atk. 146; Ex parte Hylliard, 1 Atk. 
147. By our statute of 1841, section first, the decrees declar- 
ing the bankruptcy, when passed by the proper court, and not 
reéxamined upon the petition of the bankrupt within ten days 
for a trial by jury, “shall be deemed final and conclusive.” 

By the English system, the creditors appointed the assignees 
to manage the estate and affairs of the bankrupt. By our 
statute of 1841, the assignee is appointed by the court, with 
power of removal and new appointment, foties quoties. 

By the English statute and ours of 1800, the commissioners 
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made a formal deed of conveyance and assignment of the prop- 
erty and effects of the bankrupt to the assignee. By our stat- 
ute of 1841, no deed of conveyance or assignment is made to 
the assignee appointed by the court, but by the third section 
the decree of the court is made to stand in the place, and to 
have the effect, of a formal deed of conveyance and assignment 
to the assignee, when thereaiter appointed by the court. 

By the former statutes, the estate and title of the bankrupt 
were not divested out of him, nor vested in the assignees chosen 
by the creditors, until the formal deed of conveyance and as- 
signment was executed by the commissioners to the assignees ; 
although the power and authority of the bankrupt over his 
property was suspended by his act of bankruptcy. So is the 
law stated to be, in the cases of Cary v. Crisp, 1 Salk. 108; 
Brassey v. Dawson, 2 Strange, 981, 982; Bulier’s N. P. 41. 

By the first part of the third section of the act of 1841, “all 
the property and rights of property of every name and nature, 
and whether real, personal, or mixed, of every bankrupt,” 
“who shall by the decree of the proper court be declared to be 
a bankrupt within this act, shall, by mere operation of law, 
ipso facto, from the time of such decree, be deemed to be di- i, 
vested out of the bankrupt, without any other act, assignment, 
or other conveyance whatsoever ; and the same shall be vested, 
by force of the same decree, in such assignee as from time to 
time shall be appointed by the proper court for this purpose, 
which power of appointment and removal such court may ex- 
ercise at its discretion,’ &c. In this the allusion to the former 
mode of assignment by a formal decree of conveyance is clear, 
and the decree itself is made to have like effect. 

By the former statutes, when the deed of conveyance and 
assignment was executed, the rights and titles to the property 
of the bankrupt were in the assignees chosen by the creditors, 
from the time of the act:of bankruptcy committed, by relation 
or retrospect, according to the numerous cases before cited. 

By the after part of the third section of the act of 1841, the 
like relation, or retrospect, to the time of the act of bankruptcy 
committed, is enacted as to the rights, title, and authorities of 
the assignee when appointed by the court. 

The words are,—‘ And the assignee so appointed shall be 
vested with all the rights, titles, powers, and authorities, to 
sell, manage, and dispose of the same, and to sue for and de- | 
fend the same, subject to the orders and directions of such 
court, as fully, to all intents and purposes, as if the same were i 
vested in or might be exercised by such bankrupt before or at 
the time of his bankruptcy declared as aforesaid.” 

The word ‘before’ so used has reference to the provisions 
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of the second section, whereby acts done “in contemplation 
of bankruptey, and for the purpose of giving any creditor, in- 
dorser, surety, or other person, any preference or priority over 
the general creditors of such bankrupt.” &c., “shall be deemed 
utterly void, and a fraud upon this act.” Such acts so done 
before the act of bankruptey, but being in contemplation of an 
act of bankrupey afterwards commutted, and contrary to the 
spirit of the bankrupt law, are declared void. Therefore, in 
the third section, the word * before” is introduced, in connec- 
tion with the words “or at the time of his bankruptey,” so as 
to make the relation of the title, powers, and authorities of the 
assignee embrace fraudulent transactions by and with a bank- 
rupt before the act of bankruptey committed, as well as after 
the bankruptcy and before the appointmeut of the assignee. 

The decree declaring the bankruptcy divests the title, rights, 
and authorities of the bankrupt out of him: the appointment 
and qualification of the assignee vests all the rights, titles, au- 
thorities, and powers in the assignee by relation, as fully as 
they were vested in the bankrupt himself * before or at the 
time of his bankruptey.”’ Moreover, this relation, so established 
by the word “ before,” extends to trauds and other injuries com- 
mitted upon the property of the bankrupt, @ ¢vidwm, before 
his act of bankruptcy (and before he contemplated bankruptcy), 
and to all other rights which the bankrupt himself might have 
asserted, if the misfortune of bankruptey had not happened to 
him. So that fraudulent contrivances before or after the act 
of bankruptcy are within the rights, titles, powers, and authori- 
ties of the assignee. | 

If all the time between an act of bankruptcy committed and 
the decree pronounced upon the petition, after a notice (by 
publication of not less than twenty days) of the time assigned 
for the hearing, had been left as an hiatus, a chasm, not filled 
by the relation and retrospect of the title, rights, authorities, 
and powers of the assignee in bankruptey, when appointed by 
the court, and thereby omitting all mesne acts contrary to the 
spirit of the bankrupt law, then, indeed, the statute would 
have been impotent to protect and secure the funds and assets 
of the bankruptcy for that just equality and distribution among 
all the creditors, —to every of the creditors bond fide a por- 
tion, rate and rate like, according to the quantity of his debt, — 
which are the soul, essence, and spirit of a bankrupt law, and 
the end designed and enacted by the fifth section. 

Without such relation, the filing of the petition against a 
bankrupt, and the publication of the notice for the hearing, 
would have been a signal for acquiring priorities and_prefer- 
ences, by levy of executions, attachments, and every species 
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of depredation upon the estate, property, and effects of the 
bankruptcy ; the statute would have been but a dead letter. 
For example, the appellants claim the whole property of the 
bankrupt by process and decrees in chancery begun after the 
act of bankruptcy committed, having knowledge thereof, and 
using the very fact and deed of trust, in itself a definite act 
of bankruptcy, as the foundation of their attachment. 

But the statute is not so lifeless, so powerless. The legisla- 
tors who enacted the statute of 1841, using the lessons of for- 
mer legislation, the wisdom of experience, and profiting by the 
examples of former times and the adjudications upon former 
statutes of bankruptcy in England and the United States, 
comprehended the truth, that the relation of the rights, titles, 
powers, and authorities of the assignee in bankruptcy to the 
previous time of the act of bankruptcy committed, (and even 
‘before,””) was necessary and proper to the end proposed, and 
so enacted. 

(Mr. Bibb then commented at length upon the case of 
Sill v. Worswick, 1 Hen. Bla. 665, 694, which he considered 
very strongly in point. ) 


Mr. Justice GRIER delivered the opinion of the court. 

Perry Wherritt, as assignee of Benjamin Brandon, a bank- 
rupt, filed his bill in equity in the District Court of the United 
States for Kentucky, setting forth that, on regular proceedings 
in said court, Brandon was deemed and held to be a Merchant 
and trader, within the bankrupt act, and found to have com- 
mitted acts of bankruptcy by making a fraudulent transfer of 
his property, and by secreting himself to avoid the service of 
legal process, and was, therefore, decreed a bankrupt, on the 
22d of November, 1842; that the complainant was duly ap- 
pointed his assignee; that, on the 6th of April, 1842, Brandon 
had made a fraudulent deed of trust of all his property to 
William A. Withers; that John L. Shawhan and others, the 
defendants and appellants, with a full knowledge of the acts 
of bankruptcy, filed their bill in chancery in the Harrison Cir- 
cuit Court of Kentucky, against Brandon, Withers, and others, 
charging that the said deed of trust was fraudulent and void ; 
that the court decreed that the deed was void, and ordered the 
property to be sold for the benefit of Shawhan and the other 
creditors who had joined in the bill; that, since the decree in 
bankruptey, the State court had proceeded to sell the real and 
personal estate of said Brandon; that Shawhan had purchased 
a tract of land belonging to Brandon, of 350 acres, of which 
the complainant had possession, whereby he was prevented 
from disposing of said land for a fair price; and praying that 
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Shawhan might be _ compe ‘led to surrender and cancel his 
claim, and for all such equitable relief, general and special, as 
the merits of the case may require, &e. 

‘The answer of Shawhan admits the execution by Brandon 
of the deed of the 6th of April. 1542, but denies that he had 
committed any aets of bankruptey. ft admits, also, the pro- 
ceedings by himself in the State court to set aside the deed as 
fraudulent, and the decree and sale as stated in the bill. He 
insists that by said proceedings he had acquired a lien on the 
property, which could not be impaired by the proceedings in 
bankruptey, and that the proceedings in the State court, having 
been commenced betore those in bankruptey, could not be af- 
fected by them, &c. 

On the hearing of this cause at June term, 1544, before the 
District Court, * the complainant prayed as specific relief as to 
the movable property which was of said Brandon at the time he 
became bankrupt, and which the defendants afterwards caused 
to be sold under the deeree of the Bourbon Cireuit Court, that 
the defendants be adjudged to pay the amouut of said sales ~ 
and the court referred it to a master to report the amount of 
the sales of personal property, and afterwards decreed, * that 
the complainant was invested with all the estate which was of 
said Brandon at the time he beeame bankrupt, and that de- 
fendants did not, by their after-commenced suit and proceed- 
ings therein had, (with notice of his aet of bankruptey,) ob- 
tain a right to have it thereby subjected exclusively or first to 
the satisfaction of their demands; and that the defendants, 
John L. Shawhan, &c., by the subsequent sales of the mova- 
ble property by them so caused, did become, on the demand 
of the complainant here made, and are. each of them, liable 
for their proper portion of the proceeds thereof, whereof they 
thus wrongtully obtamed the benefit. and must pay the same, 
together with interest, to the complainant, for the purpose of 
equal distribution as required by the statute; and that the sale 
of the land so afterwards caused by the defendants was 
wrongful, and assailed here by the complainant, was and ts in- 
effectual, and did not invest the defendant. John L. Shawhan, 
the purchaser, with the right thereto, in opposition to the title 
which had previously passed by decree ot bankruptey of its 
holder so declared, and was vested in the assignee so appoint- 
ed,” &e., &e. It was adjudged and decreed, also, that Shaw- 
han should release all his title in the land to the complainant, 
and the defendants severally pay over to the plaintiff the 
money received by each of them from the proceeds of the per- 
sonal property. 

From this decree the defendants appealed te the Circuit 
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Court of the United States for the District of Kentucky, where 
the decree of the District Court was aflirmed, and the defend- 
ants then prosecuted their appeal to this court. 

Of the numerous objections to the decree taken on the ar- 
gument, it will be necessary to notice but two, being those 
chietly relied on by the counsel for the appellants. 

1. That the decree in bi uikruptey was not evidence, as 
agaist the defendants, who were no parties to it, either that 
there was a debt due to the petitioning creditor, or that Bran- 
don was a merchant or trader within the meaning of the bank- 
rupt act, or that he had committed an act of bankruptcy. It is 
a suflicient answer to this objection, — !st. That the thirteenth 
section of the bankrupt act declares, that “the proceedings in 
all cases of bankruptey shall be deemed matters of record.” 
2d. Both parties admit the deed made by Brandon, on the 6th 
of April, was fraudulent, and the first section of the bankrupt 
act declares the execution of such adeed an act of bankrupt- 
ey. 3d. The record before us shows sutliciently that he was 
a merchant or trader, and therefore liable to be declared 
bankrupt. ‘he District Court had, therefore, plenary and ex- _ 
clusive jurisdiction of the subject-matter. 4th. The public” 
notice required by the act having been given, the creditors 
must be treated as having notice of the proceedings, and an 
opportunity to make their objections to them, and having neg- 
lected or refused so to do, they ought not to be allowed to im- 
peach them collaterally, as they are in the nature of a pro- 
ceeding in rem, before a court of record having jurisdiction. 
Sth. Even if the record in the bankrupt court be not conelu- 
sive as against the defendants. it is at least prima facie evidence 
that all facts necessary to sustain the decree were proved be- 
fore the court; and lastly, the record of this case shows suf- 
ficient evidence to sustain the decree on all points. Besides, 
the third ‘section of the act declares, that “all the property, 
&e., of every bankrupt, (except as hereimafter provided,) who 
shall by a decree of the proper court be declared to be a bank- 
rupt within this act, shall, by mere operation of law, ¢pso facto, 
from the time of such decree, be deemed to be divested out of 
such bankrupt, without any other act, assignment, or other 
conveyance whatsoever; and the same shall be vested by force 
of the same decree in such assignee,” &e. As the court had 


jurisdiction of the subject-matter and person of the bank- 


rupt, the decree is thus made conclusive evidence of the title 
of the assignee. 

The English cases can have no application to this question, 
as there all proceedings in bankruptcy are before commission- 
ers, under a commission issued out of chancery, and the com- 
missioners are not a court of record. 
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2d. The chief and important question involved in this case 
is Whether the appellants, after an act of bankruptcy of which 
they had full knowledge, could, by proceeding in a State 
court, obtain a valid lien, and seize the property of the bank- 
rupt to the exclusion of his other creditors, or whether such 
proceeding be not a fraud on the bankrupt law, and therefore 
void. 

The appellants in their answer deny their knowledge of 
the act of bankruptcy, and that the defendant was a bankrupt 
before the decree. But this seems rather a denial of the law 
than of the fact; for the bill filed by them in the State court 
alleged that the deed made by Brandon of all his property to 
a trustee, on the 6th of April, 1842, was fraudulent and void. 
The first section of the bankrupt act, in enumerating the acts 
for which a merchant or trader shall be liable to be declared a 
bankrupt, by proceedings im invitum, mentions the making of 
“any fraudulent conveyance, assignment, sale, gift, or other 
transfer of his lands, tenements, goods, or chattels,” &e. By 
their own showing, therefore, they had knowledge of the fact 
of bankruptcy. The acts thus enumerated are usually termed 
acts of bankruptcy, and may be considered as tests of insol- 
vency, showing conclusively the inability of the trader to pay 
his debts, or carry on his trade. The policy and aim of bank- 
rupt laws are to compel an equal distribution of the assets of 
the bankrupt among all his creditors. Hence, when a mer- 
chant or trader, by any of these tests of insolvency, has shown 
his inability to meet his engagements, one creditor cannot, by 
collusion with him, or by a race of diligence, obtain a_prefer- 
ence to the injury of others. Such conduct is considered a 
fraud on the act, whose aim is to divide the assets equally, 
and therefore equitably. ‘To prevent these frauds, the Eng- 
lish bankrupt laws give the title of the assignee a relation 
back to the act of bankruptcy, so as to avoid all payments, 
sales, or contracts made after it. The second section of our 
bankrupt act effects the same object, not by establishing the 
doctrine of relation in direct terms, but by declaring all such 
payments, transfers, &c., void, and a fraud on the act, and en- 
abling the assignee to recover the money paid, or property 
transferred, for the use of the creditors. This section declares 
fraudulent and void, not only “future payments, securities, 
conveyances or transters of property, or agreements made or 
given by any bankrupt in contemplation of bankruptcy, and 
for the purpose of giving a preference or priority to one cred- 
itor over another,” but that “all other payments, securities,” 
&c., “to any person whatever, not being a bond fide creditor 
or purchaser for a valuable consideration without notice, shall 
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be deemed utterly void aud a fraud on this act’’; and the as- 
signee is authorized to sue for, and recover and receive the 
same, as part of the assets of the bankruptcy. 

It avoids, not only payments, securities, &c., made in collusion 
with a bankrupt in contemplation of bankruptey, but those ob- 
tained by a creditor with notice; and it afterwards defines this 
notice which is the test of fraud or want of bona fides in the 
creditor to be ‘notice of a prior act of bankruptcy, or of the 
intention of the bankrupt to take the benefit of this act.” A 
creditor may always recover payment of his debt, or security 
for it, from his debtor, unless he has notice or knowledge that 
his debtor has committed an act of bankruptey ; and then he 
is forbidden to receive payment of his debt, or to obtain any 
other priority or advantage over the other creditors of the bank- 
rupt. And if notice of this fact to the creditor makes a pay- 
meut by the debtor void, it is obvious that a security or prior- 
ily gained by suit in a State court after such notice could have 
no better claim to protection; for notice of the act of bank- 
ruptey to the creditor is the test of the mala fides which 
vitiates the transaction. 

The last proviso of the second section, which saves all “liens, 
mortgages, or other securities on property, which may be valid 
by the laws of the States respectively,” subjec ts them, never- 
theless, to this condition ; that they shall not “be inconsistent 
with the second and fifth sections of the act.’ Liens or securi- 
ties Which would be otherwise valid by the State laws, being 
made void by the second section when obtained after notice of 
an act of bankruptey, are, consequently, not saved by this pro- 
viso; but the property subject to them vests in the assignee 
discharged from such lien, and if the property has been sold 
under process from a State court, the creditor is lable to refund 
the money thus received to the assignee of the bankrupt. 
Having obtained this preference mala fide, in fraud of the 
bankrupt law, he cannot be sutlered to retain the fruits of it to 
the Wijury of other ereditors: otherwise, the whole policy and 
aim of the law would be frustrated. 

We are of opmion, therefore, that the lien obtained by Shaw- 
ian upon the property of Brandon by his proceedings in the 
State court, after notice of the act of bankruptey, was not 
saved or protected by the proviso to the second section of the 
act, and that he and the other appellants, who had appropriated 
the assets of the bankrupt to their own use, are liable to re- 
fund the same to the assignee in this suit; and that the decree 
of the Circuit Court of the United States for the District of 
Kentucky should be affirmed. 
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Order. 


This cause came on to be heard on the transcript of the 
record of the Circuit Court of the United States for the Dis- 
trict of Kentucky, and was argued by counsel. On considera- 
tion whereof, it is now here ordered and decreed by this court, 
that the decree of the said Circuit Court in this cause be and 
the same is hereby affirmed with costs. 
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Winttiam anp Francis Sapier, Compiainants, rv. Tuomas B. 
Hoover, Sytvanus CHAMBERS, AND Samvuet H. Dinkins, Parr- 
NERS BY THE StyLe oF Tuomas B. Hoover anp Company. 


i) Where an appeal from a Circuit Court, sitting in chancery, is brought up to this 
court upon a certificate of division in opinion, and the certificate states that the 
court was not able to agree in opinion, one of the judges being of opinion that a 
decree shouid be rendered for the complainants, and the other that a decree should 
be rendered for the defendants, this was not such a distinct statement of the point 
or points upon which the judges differed as would give this court jurisdiction. 

The appeal must, therefore, be dismissed, for want of jurisdiction. 


Tis case came up, on a certificate of division, from the 
Circuit Court of the United States for the Southern District 
of Mississippi. 

The following is the statement of facts agreed upon in the 
court below, by the counsel for the respective parties, and sent 
up with the record. 


‘Wo. Sapter and Francis Sapier, 


v. In Chancery. 
Tuomas B. Hoover and others. 


“In the Circuit Court of the United States for the Southern 
District of Mississippi. 

“ The bili states that at May term, 1839, of the Circuit Court, 
the defendants, Thomas B. Hoover & Co., recovered judgment 
against them, and one Francis Ross, their surety, for $ 3,501.84 
debt, and $ 383.65 damages, with interest thereon from the 17th 
of May, 1839, and costs of suit ; and at the same term, another 
judgment against them, and one W. D. Henry, as their surety, 
for $7,881.66, with interest from the 17th of May, 1839, and 
costs of suit. That executions issued on said judgments, and 
forthcoming bonds have been given with one Robert Ridley, as 
security in each case, and that said bonds were returned for- 
feited to the November term, 1839, and executions about to 
issue thereon; that the instruments of writing on which these 
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judgments are founded were given by complainants, in consid- 
eration of certain slaves sold by the firm of Thomas B. Hoover 
& Co. to them, on the 28th of October, 1836, and for which 
bills of sale were given; that complainants feel themselves 
greatly aggrieved by the conduct of Thomas B. Hoover & 
Co.; that they had an understanding with Hoover, by which 
they might have been relieved from the contract, but which 
was not reduced to writing with other parts of the contract, 
and complainants have thus been deprived of its benefit, and 
will be greatly injured if relief is not afforded to them on the 
grounds hereafter stated. 

“ The complainants allege that the said slaves were introduced 
into this State by the said Thomas B. Hoover, for himself and 
partners, but a few weeks previous to such sale, as merchandise, 
and for sale, without any certificate of character, and were 
sold without any record of certificate, contrary to the constitu- 
tion and laws of the State of Mississippi; and that the causes 
of actien, on which the said judgments are rendered, were 
given in direct exchange for said slaves. That complainants 
have been advised that this court will interfere to prevent the 
collection of these judgments if they will submit to act 
rightly, and not use the occasion to act fraudulently and un- 
justly. On this principle of equity, complainants submit to a 
rescission of the contract, — offer to deliver up to defendants all 
the said negroes now alive, and to account for the hire of them, 
including, also, their increase, and to perform whatever they 
may be required by the court. 

* Complainants aver that they were prevented from making 
this defence at law, by advice of counsel, on account of decis- 
ions adverse to it previously made by this court and the Circuit 
Courts of the State of Mississippi ; and the current of decisions 
to this effect was not broken into until the decision of this 
court, at the late November term, (1839,) and until then com- 
plainants supposed they were not entitled to relief on this 
ground, and under this belief they entered into forthcoming 
bonds. ‘That defendants. Hoover & Co., are unwilling to 
rescind said contract, and are about to enforce the collection of 
said judgments. The bill prays process, and a perpetual in- 
Junction against the judgments. 

‘On application to the district judge, he granted a fiat for an 
injunction on the 4th of January, 1840, and injunction was 
issued accordingly. 

‘Previous to the May term, 1840, the defendants, Thomas B. 
Hoover, Samuel H. Dinkins, and Sylvanus Chambers, members 
of the firm of Thomas B. Hoover & Co., answered. 

“'Thomas B. Hoover, in his answer, admits that, as a member 
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of said firm, and on its behalf, a few weeks previous to the 
sale, he introduced into the State of Mississippi, as merchandise, 
and for sale, a number of slaves, without any certificate of 
character, or record of the same, and that he sold the slaves 
named in the bill to the complainants, and took their bil of 
exchange and note therefor, on which the said judgments were 
rendered. He denies, positively, any arrangement or under- 
standing between him and complainants, by which they were 
to be relieved from their contract: that although these slaves 
were introduced for sale, the defendant imsists on the validity 
of the contract; that even regarding the contract as illegal, the 
complainants having failed to make this defence on the trials at 
law, they are now precluded from availing themselves of this 
ground of relief in chancery; especially that complainants 
have given forthcoming bonds on which judgments have been 
rendered. 

* As to complainants’ offer to rescind the contract and to re- 
store the slaves, this defendant states, that, on a dissolution of 
the partnership, he transferred the liabilities of complainants to 
his copartners ; he has, therefore, no control of the judgments : 
that having made the contract of sale, he can state positively 
that no fraud or imposition of any kind was practised on com- 
plainants ; that the contract was fair and honest on his part; 
that the negroes were, as he believes, sound and healthy, and 
were sold at the customary prices. 

‘Samuel H. Dinkins, in his answer, admits that he was a 
member of the firm of Thomas B. Hoover & Co. He knows 
nothing personally of the sale of the slaves, and on this point 
refers to the answer of Thomas B. Hoover, the trading partner. 
He admits, however, that the slaves were sold to complainants ; 
that, after litigation on the instruments given for them, judg- 
ments were rendered against complainants for the sums agreed 
to be given. He insists on the legality and validity of the 
contract, and that the complainants. having failed to make this 
defence at law, cannot now avail themselves of it as a ground 
of relief. He rejects the offer of the bill to rescind the contract, 
as being manifestly unjust. sinee the great change in the value 
of this property. and because the complainants do not offer to 
account for the value of three slaves since dead. 

“ Sylvanus Chambers states in his answer, that, as to the in- 
troduction of the negroes into Mississippi, and their sale, he 
knows nothing personally. He insists en the validity of the 
contract, and that, whether originally legal or not, complainants 
cannot now avail themselves of this ground for relief, having 
failed to set it up as a defence at law. He rejects, also, the 
proposition to rescind the contract, for the reasons stated in the 
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preceding answer, and insists that, as the contract was fairly 
entered into, without any wilful intent to violate the laws of 
Mississippi, should the court decree it to be void, he and 
his partners should be compensated also for the value of the 
three dead slaves, as there is no allegation of their unsound- 
ness; and especially, as he charges, that they died from the 
cruel treatment of the complainants. 

~ At May term, 1840, a motion was made, on the part of de- 
fendants, to dissolve the injunction, which motion was after- 
wards overruled. 

* At the May term, 1544, the cause came to a hearing on bill, 
answers, and replication, before their Honors, Peter V. Daniel, 
and Samuel J. Gholson, judges. And the court not being able 
to agree in opinion, one of the said judges being of opinion 
that a decree should be rendered for the complainants, and the 
other that a decree should be rendered for the defendants, it 
was ordered, at the request of counsel on both sides, that this 
ditterence of opinion be certified to the Supreme Court of the 
United States for their decision. 

* The foregoing is a correct abstract of the material facts in 
the above-stated cause. 

“Lea & Lea, Complainants’ Nol. 
W. R. Hint, Defendants’ Nol. 
* January $, 1845.” 


The case was argued (in print) by Wr. Hill, for the defend- 
ants, but the question of the jurisdiction of this court was not 
raised, and it is deemed unnecessary to insert the argument of 
the main pot in the case. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

This case comes before us on a certificate of division. But, 
upon inspecting the record, it appears that the particular point 
or points upon which the justices of the Circuit Court differed 
In Opinion are not distinetly stated; and the case must there- 
fore be dismissed for want of jurisdiction. 


Order. 

‘his cause came on to be heard on the transcript of the 
record from the Cireuit Court of the United States for the 
Southern District of Mississippi, and on the point and ques- 
tion on which the judges of the said Circuit Court were op- 
posed in opinion, and which was certified to this court for its 
opinion agreeably to the aet of Congress in such case made 
and provided, and was argued by counsel. And it appearing 
to this court, upon an inspection of the said transcript, that no 
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point in the case, within the meaning of the act of Congress, 
has been certified to this court, it is thereupon now here or- 
dered and decreed by this court, that this cause be and the 
same is hereby dismissed, and that this cause be and the same 
is hereby remanded to the said Circuit Court, to be proceeded 
in aceording to law. 


Freperick J. anp Samvet W. Barnarp anp Henry Q. Hawney, 
Arre.LLAnts, tv. Jonn Gipson.* 


Where a deeree in chancery refers the matters to a master to ascertain the amount 
of damages, and in the mean time the bill is not dismissed. nor is there a decree 
for costs, the decree is not a tinal one, from which an appeal will lie to this court, 
although there is a perpetual injunction granted. 

The amount of damage which will follow from restraining a party from using a 
machine held under a patent right is a proper consideration to be addressed to 
the Circuit Court. but does not constitute a ground of appeal. 


Tis was an appeal from the Cireuit Court of the United 
States for the Northern District of New York. 

The question being, whether or not the decree of the Cir- 
cuit Court was final, the Reporter thinks it proper to insert the 
whole of that decree, together with the statement of facts, as 
he finds it prepared by Mr. Justice Nelson. 

Circuit Court. United States. 
Joun Gipson 
v. In Equity. 
Freperick J. Barnarp and others. 

I. W. W. Woodworth conveyed to John Gibson the exclu- 
sive right to the Woodworth planing-machine in and for the 
city and county of Albany, with the single exception of two 
rights in the town of Watervliet, in said county. With this 
exception, the whole right of the county was in Gibson. 

Il. The two machines, the right to use which was thus 
excepted, consisted, first, of a machine in use at the time in 
said town by Rousseau and Easton, which had been erected 
under the first term of the patent, and the right to continue 
which they claimed during any extension of the grant; and, 
second, of a machine which Gibson had conveyed to Wood- 
worth, and by him to Rousseau and Easton. 

III. Woodworth, on the 19th of May, 1842, agreed with 





* Mr. Chief Justice Taney did not sit in this cause, being indisposed at the time 
it was argued. 
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Rousseau and Easton to make an assignment to them by 
which they would become vested more fully with the right of 
running the machine in the town of Watervliet, which they 
claimed under the first term of the patent; and also to assign 
to them the right to use the other machine which had been 
conveyed to him by Gibson, of even date with this agreement. 
In consideration of which, Rousseau and Easton paid at the 
time S200; and, in case the extension should be obtained, and 
assignment of the two machines, as above stipulated for, made, 
they would pay, in addition, § 2,000, in four equal annual in- 
stalments. 

[V. This agreement of the 19th of May, 1842, was modi- 
fied by an indorsement on the same, signed by all parties, 26th 
April, 1843, in which it was recited that Rousseau and Eas- 
ton had, on that day, executed and delivered to Woodworth 
eight promissory notes, of $250 each, payable at different 
periods, the last one Ist July, 1846; in consideration there- 
of, the said Woodworth agreed that, upon payment of said 
notes as they became due, he would make the assignments 
stipulated for in the said agreement referred to. 

V. On the 12th of August, 1844, Woodworth assigned all 
his interest in this contract with Rousseau and Easton in re- 
spect to the two machines, and all right and title to the use of 
the same, to J. G. Wilson, by which he took the place of 
Woodworth. 

VI. On the 13th of November, 1844, Gibson renounced and 
released all right or claim, if any, to these two machines, to J. 
G. Wilson, this having been supposed necessary to enable Wil- 
son to sue Rousseau and Easton for breach of their contract, 
or for an infrmgement of the Woodworth patent and exten- 
sion by the use of the machines in the town of Watervliet, 
after refusing to fulfil their contract ; Gibson claimed no right 
to the use of the two machines in said town, as he had already 
passed to Woodworth all the right which he ever had in the 
same. The release was given for abundant caution, the better 
to seenre to Wilson the right which he had acquired by the 
assignment from Woodworth. 

VIL. On the 5th of December, 1845, J. G. Wilson granted 
to F. J. Barnard & Son a license to construct and use two 
machines in the town of Watervliet, for which he was to re- 
ceive $4,000; but it was then and there agreed, that, if the 
decision of the Supreme Court of the United States, in a case 
then pending between Wilson and Rousseau and Easton, 
should be against Wilson, so as to exclude him from the use of 
the said two machines in the said town, then he was to repay 
to Barnard & Son § 2,000, paid to him on that day in part 
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satisfaction of the purchase-money ; but if the decision should 
be in favor of Wilson, and Barnard & Son should be put in 
possession of the right to erect and use the two machines in 
said town, then they were to pay to Wilson a further sum 
of & 2.000. 

VIII. Upon the foregoing state of faets, and upon the plead- 
ings and proofs in the case, it is quite clear, that, down to the 
time of the grant of Wilson to Barnard & Son, the 5th of De- 
cember, 1845, Gibson, the complainant, possessed the exclusive 
right and title to the planing-machine in and for the county of 
Albany, with the exception of the two rights in the town of 
Watervliet, namely, the right to use one claimed by Rousseau 
and Easton, under the first grant, and more effectually secured 
to them by Woodworth, and the one sold and assigned by Gib- 
son to Woodworth, and by him to Rousseau and Easton. 

And, further, that Wilson possessed no interest in any night 
to the use of the planing-machine in the town of Watervliet, 
except in the two so derived from Woodworth by assignment 
of the 12th of August, 1844, and which had before been sold 
to Rousseau and Easton, and of which they were in the actu- 
al use and enjoyment. Wilson therefore could grant his inter- 
est, whatever it might be, in these two rights, and nothing 
more; and this was all that could pass to Barnard & Son un- 
der the grant of the 5th of December, 1845. The terms of 
that agreement also establish, that it was the interest of Wilson 
in these two rights which he intended to sell, and Barnard 
& Son to purchase. 

IX. The failure of Rousseau and Easton to fulfil their 
agreement of purchase with Woodworth, the interest in which 
belonged to Wilson, did not, of itself, operate to annul and 
eancel the contract. It was a contract partly executed ; $ 200 
of the purchase-money had been paid, and promissory notes 
given for the residue. The machines had been erected, and 
were in operation; and although a court of equity might have 
decreed the contract to be delivered up and cancelled upon 
terms, until then Rousseau and Easton must be deemed in the 
lawful use and enjoyment of the two rights under the patent. 
And even assuming the contract to be annulled, and the par- 
ties remitted to their original rights, it is clear that Wilson 
had power to grant but one of the rights in said town of Wa- 
tervliet, as the other was secured to Rousseau and Easton, 
under the decision of the court in Wilson v. them. 


An injunction was accordingly issued. 

On the 11th of April, 1848, the Circuit Court of the United 
States for the Northern District of New York was in session 
at Utica, when the following decree was passed : — 
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“This cause having been brought on to be heard upon plead- 
ings and proofs, and Mr. Wm. H. Seward having been heard 
on the part of the plaintiff, and Mr. Marcus 'T. Reynolds on 
the part of the defendants, and due deliberation having been 
had, it is ordered, adjudged, and decreed, that the defendants 
in this cause be, and they are hereby, perpetually enjoined from 
any further constructing or using in any manner, and from sell- 
ing or disposing in any manner, of the two planing-machines 
mentioned in said bill as erected by them in the town of Water- 
vliet, in the county of Albany, or either of said machines, 
which machines are machines for dressing boards and plank, by 
planing, tonguing, or grooving, or either, or in some separate 
combination, constructed upon the principle and plan specified 
and deseribed in the schedule annexed to letters patent issued 
to Wm. W. Woodworth, administrator of William Woodworth, 
on the Sth day of July, 1845; which letters were a renewal 
upon a formal surrender for an impertect specification of letters 
patent issued to Wm. Woodworth on the 27th day of Decem- 
ber, Is28, and extended on the 16th day of November, 1542, 
to take effect on the 27th day of December, 1842, and again 
extended by act of Congress on the 26th day of February, 
1845, and from infringing upon or violating the said patent in 
any way whatsoever. 

“And it is further ordered, adjudged, and decreed. that it be 
referred to Julius Rhodes, Esq., of Albany, counsellor at law, 
as a master pro hae vice in this cause, with the usual powers 
of a master of this court, to ascertain and report the damages 
which the plaintiff has sustained, arising from the infringe- 
ment of his rights by the defendants, by the use of the said 
two machines by them. 

“And it is further ordered, that the report of the said master 
herein may be made, either to this court in term time, or to one 
of the judges thereof at chambers in vacation ; and that either 
party may, on ten days’ notice to the other of time and place, 
apply, either to this court in term time, or to one of the judges 
thereof at chambers in vacation, for confirmation of such re- 
port. 

* And it is further ordered, that either party may at any time, 
on ten days’ notice of time and place to the other, apply to this 
court in term time, or to one of the judges thereof in vacation, 
for further directions in the premises. 

“And the question of costs, and all other questions in this 
cause, are hereby reserved until the coming in of the said re- 
port. 

‘And the complainant shall either pay to the defendants, or 
set off against the damages to be awarded, the sum of two 

55 * 
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thousand dollars, which he offered in his bill to pay them, with 
interest from the 5th of December, 1845.’ 

An appeal from this decree brought the case up to this 
court. 


Mr. Seward moved to dismiss the appeal, upon the ground 
“ it the decree was not a final one, which motion was opposed 
y Mr. Taber. 


Mr. Neward stated the ease, and then said that it was ad- 
mitted that an appeal would not lie except from a final decree. 
The only question is, what is the distinction between final and 
interlocutory decrees. The same principle may be applied 
which governs the construction of judgments at law; those are 
final which grant a remedy upon the whole matter, and dismiss 
a party from the court. But in equity there is some difliculty, 
owing to the different nature of the relief which is granted. A 
final decree in equity may be defined to be one which defini- 
tively adjudges the whole subject-matter; an interlocutory de- 
cree, one Which disposes of some parts and reserves others for 
future decision. (2 Daniel, Ch. Pr., Part 2, pp. 631, 632, 635, 
638, 641, London ed. of S10.) The present decree is not 
final, when tested by the principles laid down by Daniel. 

1. It expressly reserves the question of costs. They do not 
depend upon any statute, but upon judicial diseretion. 

2. It does not determine the amount of damages, but refers 
the subject to a master to ascertain and report. 

3. Even if the master decides, still the decree does not ad- 
judge them to be according to the report. 

4. It does not settle any principles upon which damages can 
be computed ; whether they are for one machine or two, Ke. 

5. It reserves a decision upon the rights of the respective 
parties. ‘The complaimant offered, in his bill, to pay $2,000: 
the decree says he shall do so, but does not say whether it is 
an extinguishment of the claim, or only a set-off. 

6. The hill prays that the machines and their produce may 
be delivered to the plaintiff; but the decree is silent upon this 
point. ‘The question is reserved. It may be said that a per- 
petual injunction is decisive of the rights of the parties. But 
it is only an order, which the court may revoke at any time. 
It cannot be pleaded in bar. We think the parties are still 
court. 

The decree does not give all the relief which is prayed 
for in the bill. Whatever is asked and not granted is left un- 
decided, because the bill is not dismissed as to that. 

(Mr. Seward then commented on 10 Wheat. 502; 11 
Wheat. 429; 8 Peters, 318; 9 Peters, 1: 6 Cranch, 51; 15 
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Peters, 287; 2 How. 62; 5 How. 51; 6 How. 203; Ib. 
208, 209. ) 


Mr. A. Taber, against the motion. 

1. The decree in question is a “ final decree,” upon a sound 
construction of the Judiciary Act of 1803, chap. 93, ¢ 2. The 
fundamental purpose of this act was to give an appeal, if re- 
quired, where the amount in controversy was sufficient, to the 
end that the substantial rights of parties should not be finally 
disposed of by Circuit Courts. Not so of the English statutes 
of limitations, authorities construing which have been cited on 
the other side. ‘Their leading object was, not to give or take 
away an appeal, but to restrict by a short limitation appeals 
taken pendente lite, allowing a longer one to those taken after 
the cause was ended. Wherefore, the words “ final decree,” 
in these English acts, are justly interpreted to mean one which 
is a fints of the cause, and in our act, one which is a finis of 
substantial rights of the parties, which, unless immediately 
appealed from, would take away property from one and give it 
to another, or work irreparable mischief. (6 How. 202, 203, 
206; 13 Peters, 15; 3 Cranch, 179; 2 Smith’s Chan. Prac. 187, 
18s. ) 

The decree in question would do both. It was intended by 
the Cireuit Court finally to adjudge and determine the patent 
rights in controversy. It takes them away from the defend- 
ants, and vests them in the complainant ; and, by the perpetual 
injunction it directs, immediately renders worse than valueless, 
—an encumbrance upon the ground, — the expensive erections 
of the defendants for their enjoyment. 

For the costs of the cause, no appeal would hereafter lie. 

! Russell, Ch. 180; 3 Peters, 307, 319; 2 How. 210, 237.) 
The other matters reserved are merely in execution of the de- 
eree already passed. Before these matters could have been ad- 
justed, and an appeal prosecuted to effect, our patent rights 
would have expired by their own limitation, and nothing re- 
main for the appellate oflices of this court but a post mortem 
examination of our rights for the vindication of abstract law. 

The perpetual injunction, the main relief prayed, is a final 
execution ; not the mere extension of a preliminary injunction, 
Which latter has been repeatedly denied in this cause, and is 
Wholly inapplicable to a contest between assignees under the 
same patent, which is, therefore, no more primd facie evidence 
for one party than the other. (4 Burr. 2303, 2400 ; 1 Vernon, 
120; Ib. 275; 7 Ves. 1; 3 Meriv. 622: 14 Ves. 130-132; 
Drewry on Injunctions, 223, $ 5, 221, $ 3, 223, § 4; Eden on 
Injunctions, 207.) 
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2. But if this is not a case for an appeal under the act above 
cited, it assuredly must be one of “all other cases,” provided 
for by the seventeenth section of the patent act of 1836, chap. 
747. In patent causes, evidently for the reasons above alluded 
to, there is no limitation of an appeal except the safe one, that 
‘the court shall deem it reasonable to allow the same.” If 
the act means this honorable court, this appeal has been allowed 
by it, by one of its justices at chambers. If, as is more prob- 
able, the Circuit Court was intended (6 How. 458, and note, 
and 477), then Justice Nelson, being a quorum of that court 
(Laws of 1837, chap. SUL, sect. 3), acted as such, judicially, in 
allowing it at chambers. (1 Brock. 380.) Or if error has oc- 
curred in the manner of taking this appeal, no statute restric- 
tion being in the way, it should be allowed, in furtherance of 
justice, to be amended now. (Laws of 1789, chap. 20, sect. 
32; 16 Peters, 319; 7 Wend. 508.) And this, according to 
the last-cited case, would be properly done by simply denying 
this motion. 

3. If it be replied to the last point, that this is not a case 
arising under the patent law, but under the common law of 
contracts and assignments, then the Cireuit Court never had 
jurisdiction, the cause being between residents of the same 
State, and an appeal lies at any time, to reverse its decision al- 
ready made, and dismiss the cause. (2 How. 244; 3 ib. 693; 
8 Peters, 148; 16 ib. 97; 3 Dallas, 19.) 


Mr. Justice M’7LEAN delivered the opinion of the court. 

This is an appeal fyom the decree of the Circuit Court for 
the Northern District of New York. 

The parties claim conflicting interests as assignees of Wood- 
worth’s patented planing-machine. The cause was submitted 
to the circuit judge, who decreed, that the defendants below 
be perpetually enjoined from any further constructing or using 
in any manner the two planing-machines, &c., and the case 
was referred to a master to ascertain and report the damages 
which the plaintiff has sustained, arising from the infringement 
of his rights by the defendants by the use of the said two ma- 
chines. ‘The report of the master to be made in term time, 
or to one of the judges at chambers in vacation, and on ten 
days’ notice either party to move for confirmation of the report, 
&ec. The question of costs was reserved until the coming in 
of the report, &c. 

A motion is made to dismiss this appeal, on the ground that 
the decree is not final. 

No point is better settled in this court, than that an appeal 
may be prosecuted only from a final decree. The cases are 
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numerous where appeals have been dismissed, because the de- 
eree of the Circuit Court was not final. It is supposed there 
was a de parture from this uniform course of decision, at the 
last term, in the case of Forgay et al. v. Conrad, 6 How. 201. 

In that case the court says, — ‘* The decree not only decides 
the title to the property in dispute, and annuls the deeds un- 
der which the defendants claim, but also directs the property in 
dispute to be delivered to the complainant, and awards execu- 
tion. And according to the last paragraph in the decree, the 
bill is retained merely for the purpose of adjusting the accounts 
referred to the master. In all other respects, the whole of the 
matters brought into controversy by the bill are finally dis- 
posed of as to all of the defendants, and the bill as to them is 
no longer pending before the court.” “If these appellants, 
therefore, must wait until the accounts are reported by the 
master and confirmed by the court, they will be subjected to 
irreparable injury.” 

The decree in that ease would have been executed by a sale 
of the property, and the proceeds distributed among the cred- 
itors of the bankrupt, and lost to the appellants, before the 
minor matters of account referred to the master could be ad- 
justed and acted on by the court. The course of procedure 
in the Cirenit Court was irregular, and the consequent imjury 
to the defendants would have been irreparable. Effect should 
not be given to its final orders by the Circuit Court, until the 
matters in controversy shall be so adjusted as to make the 
decree final. Any other course of proceeding will, in many 
eases, make the remedy by an appeal of no value. 

The decree in the case under consideration is not final, 
within the decisions of this court. The injunction prayed for 
was made perpetual, but there was a reference to a master to 
ascertain the damages by reason of the infringement; the 
hill was not dismissed, nor was there a decree for costs. In 
several important particulars, this decree falls below the rule of 
decision in Forgay v. Conrad. The execution of the decree 
in that case would have inflicted on the defendant below an 
irreparable injury. The bill was dismissed as to the principal 
matters in controversy, and there was a decree for costs. 

[tis said that the decree in this case, by enjoining the de- 
fendants below from the use of their machines, destroys their 
value and places the defendants in a remediless condition. 
That in the course of a few months their right to run the 
machines will expire, and that no reparation can be obtained 
for the suspension of a right by the act of the court. It is 
alleged, too, that many thousands of dollars have been invest- 


ed in the machinery, which by such a procedure becomes use- 
less, 
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The hardship stated is an unanswerable objection to the op- 
eration of the injunction, until all the matters shall be finally 
adjusted. If the injunction has been inadvertently granted, 
the Cireuit Court has power to suspend it or set it aside, until 
the report of the master shall be sanctioned. And unless the 
defendants below are in doubtful circumstances, and cannot 
give bond to respond in damages for the use of the machines, 
should the right of the plaintiff be finally established, we sup- 
pose that the injunction will be suspended. Such is a correct 
course of practice, as indicated by the decisions of this court, 
and that is a rule of decision for the Circuit Court. 

The appeal is dismissed. 


Order. 

This cause came on to be heard on the transcript of the 
record from the Cireuit Court of the United States for the 
Northern District of New York, and was argued by counsel. 
On consideration whereof, and it appearing to the court here 
that the decree of the court below complained of is not a final 
decree within the meaning of the act of Congress, it is 
thereupon now here ordered and decreed by this court, that 
this cause be and the same is hereby dismissed for the want of 
jurisdiction. 





Tne Unirep States, Apreiiants, v. Tue Heirs or Lovis Borspore.* 
9 9 


The meaning of the forty-third rule of this court is, that, if a judgment or decree in 
the court below be rendered more than thirty days before the commencement of 
the term of this court, and the record be not filed within the first six days of the 
term, the appellee or defendant in error may docket the case, and move for its 
dismissal as the rule prescribes. 

But if the judgment or decree of the court below be rendered less than thirty days 
before the commencement of the term of this court, the rule does not apply. 


Tis was an appeal from the District Court of the United 
States for the Southern District of Mississippi. 


Mr. F'endall moved to dismiss the appeal, upon the grounds 
stated in the opinion of the court, which motion was opposed 
by Mr. Toucey (Attorney-General ). 


Mr. Justice McLEAN delivered the opinion of the court. 


This is an appeal from the decree of the District Court for 
the Southern District of Mississippi. 





* Mr. Chief Justice Taney did not sit in this cause. 
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The bill was filed against the United States, under the acts 
of June 17, 1844, and May 26, 1824, to try the validity of 
the complainants’ claims to certain lands in Mississippi. At 
the November term of the District Court, 1847, a decree was 
entered in favor of the petitioners, and at the same term an 
appeal to the. Supreme Court of the United States was granted 
by the District Court, on the application of the defendants. 
An appeal thus allowed requires no notice to the appellee. A 
motion is now made to dismiss this appeal, on the following 
grounds : — 

1. Because the appeal is not made to any specified term 
of the Supreme Court. 

2. Because it is not made returnable to the term of the 
Supreme Court next following the decree. 

3. Because the record is not filed at the term of the Su- 
preme Court next following the decree. 

Under the act of 1524, the party against whom the decree 
is entered may appeal within one year. On the 14th of 
March, 1848, a transeript of the record was made out, and it 
was filed in this court at the present term. From the time 
this decree was entered, to the commencement of the ensuing 
session of the Supreme Court, there were less than thirty 
days. And under such circumstances it appears, by the forty- 
third rule, that the appellant was not required to file the trans- 
cript of the record in this court at the first term. 

The rule provides, that, ‘in all cases where a writ of error, 
or an appeal, shall be brought to this court from any judgment 
or decree rendered thirty days before the commencement of 
the term, it shall be the duty of the plaintiff in error or appel- 
lant, as the case may be, to docket the cause and file the 
record with the clerk of this court within the first six days of 
the term.” If this be not done, the other party, on producing 
the proper certificate, may have the cause docketed and the 
appeal or writ of error dismissed. 

The rule does not operate where a decree is entered less 
than thirty days before the term of this court, and consequent- 
ly the cause is not liable to be docketed and dismissed. The 
appellants, under the circumstances of this case, are chargeable 
with no neglect for failing to file the record with the clerk at 
the first term of the Supreme Court after the decree was en- 
tered. The motion to dismiss is overruled. 








Order. 
On consideration of the motion to dismiss this cause, made 
by Mr. Fendall, on a prior day of the present term of this 
court, to wit, on Friday, the 2d instant, and of the argu- 











| 
| 





660 SUPREME COURT. 





Missouri ». Iowa. 





ments of counsel thereupon had, as well in support of as 
against the motion, it is now here ordered by this court, that 
the said motion be and the same is hereby overruled. 





Tue State or Missouri, Comptainant, v. Tue Strate or lowa, 
RESPONDENT. 


Tue State or lowa, Compiainant, vt. THe State oF Missovri, 
ReEsPONDENT. — Cross- bill. 


The western and northern boundary-lines of the State of Missouri, as described in the 
first article of the constitution of that State, were as follows: —from a point in the 
middle of the Kansas River, where the same empties into the Missouri River. run- 
ning due north along a meridian line, to the intersection of the parallel of lati- 
tude which passes through the rapids of the River Des Moines, making said line 
correspond with the Indian boundary-line ; thence east from the point of intersection 
last aforesaid, along the said parallel, to the middle of the channel of the main 
fork of the said River Des Moines; thence, &e., Ke. 

The constitution of the State of Missouri was adopted in 1820. But in 1816, an 
Indian boundary-line had been run by the authority of the United States, which 
in its north course did not terminate at its intersection with the parallel of lati 
tude which passed through the rapids of the River Des Moines, and in its east 
course did not coincide with that parallel, or any parallel of latitude at all. 

Missouri claimed that this north line should be continued until it intersected a par 
allel of latitude which passed through certain rapids in the River Des Moines, 
and from the point of intersection be run eastwardly along the parallel to thes: 
rapids. 

Towa claimed that this Indian boundary-line was protracted too far to the north ; 
that by the term “rapids of the River Des Moines ” were meant certain rapids in 
the Mississippi River, known by that name, and that the parallel of latitude must 
pass through these rapids; the effect of which would be to stop the Indian boun 
dary-line in its progress north, before it arrived at the spot which had been 
marked by the United States surveyor. 

There being a bill and a cross-hill, each State is a defendant, and this court can pass 
such a deeree as the case requires. ; 

The southern bonndary-line of Iowa is coincident with, and dependent upon. the 
northern boundary-line of Missouri. 

Iowa is bound by the acts of its predecessor, the government of the United States. 
which had plenary jurisdiction over the subject as long as Iowa remained a Ter- 
ritory; and the United States recognized the Indian boundary-line,— Ist. By 
treaties made with the Indians; 2d. By the acts of the general land-oftice ; 34 

3v Congressional legislation. 

On the other hand, there are no rapids in the River Des Moines so conspicuous as 
to justify the claim of Missouri. 

This court therefore adopts the old Indian boundary-line as the dividing line be- 
tween the two States. and deerees that it shall be run and marked by commis- 
sioners. 


THe State of Missouri filed a bill against the State of Lowa, 
in the Supreme Court of the United States, with the consent 
of the State of Iowa, in order to settle a controversy which 
had arisen respecting the true location of the boundary-line 
which divided the two States. 

The origin of the controversy is so fully stated by Mr. Jus- 
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tice Catron, in delivering the opinion of the court, that it is 
only necessary for the Reporter to explain the pretensions of 
the respective parties according to the map, without which 
they cannot be understood. This map or diagram is only in- 
tended to be illustrative of these claims, without pretending to 
be geographically accurate. 


“IOATY id dissiseth 

















In July, 1820, the people living in the then Territory of 
Missouri, in pursuance of an act of Congress, adopted a con- 
stitution, in which are described the following boundaries : — 

“sBeginning in the middle of the Mississippi River, on the 
parallel of thirty-six degrees of north latitude; thence west 
along the said parallel of latitude to the St. Frangois River ; 
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thence up and following the course of that river, in the mid- 
dle of the main channel thereof, to the parallel of latitude of 
thirty-six degrees and thirty minutes; thence west along the 
same to a point where the said parallel is intersected by a me- 
ridian line passing through the middle of the mouth of the 
Kansas River, where the same empties into the Missouri River; 
thence, from the point aforesaid. north along the said meridian 
line, to the intersection of the parallel of latitude which 
passes through the rapids of the River Des Moines, making 
said line correspond with the Indian boundary-line : thence 
east from the point of intersection last aforesaid, along the 
said parallel of latitude, to the middle of the channel of the 
main fork of the said River Des Moines ; thence down along 
the middle of the main channel of the said River Des Moines 
to the mouth of the same, where it empties into the Mississip- 
pi River; thence due east to the middle of the main channel 
of the Mississippi River; thence down and following the course 
of the Mississippi River, in the middle of the main channel 
thereof, to the place of beginning.” 

In 1821, Missouri was admitted into the Union with these 
boundaries. 

By an act of Congress, approved August 4, 1820, the south- 
ern boundary of Iowa was made identical with the northern 
boundary of Missouri. 

In 1816, prior to the passage of these laws, commissioners 
were appointed on the part of the United States to settle with 
the Osage chiefs the boundary of the cession which the 
Osage tribe had just made to the United States. and John C. 
Sullivan was appointed surveyor to run the line which should 
be thus agreed upon. 

Beginning on the bank of the Missouri, opposite the mouth 
of the Kansas, at A in the diagram, he ran north just 100 
miles to the point C; and thence pursued what he thought 
was a due east course, (but which was in fact to the north of 
east,) until he struck the River Des Moines at the point F. 
This line is marked No. 1, and runs from C to F': the true 
parallel of latitude being afterwards ascertained to be from C 
to G. 

The State of Missouri alleged, that, at the point Z in the 
River Des Moines, there existed rapids which answered the 
call in the constitution, and that the parallel of latitude spoken 
of in that instrument must consequently be a line running 
from # to D, and that the north line, which commenced at 
A, must therefore be protracted to D, where it intersected the 
parallel of latitude called for ; that the phraseology used required 
the “rapids of the River Des Moines” to be in that river, and 
not in the Mississippi. 
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On the other hand, it was alleged by the State of Iowa, 
that in the Mississippi River, at the place marked H, there 
were rapids which were commonly called and known by the 
name of ‘the rapids of the River Des Moines,” long anterior 
to the formation of the constitution of Missouri; that the 
parallel of latitude must run through the head or centre of 
these rapids, and that the line H B would therefore be the 
true boundary, the point 6 being the spot where this parallel 
of latitude would intersect the line running north from A. 

These were the claims of the respective parties. To sus- 
tain them, a great mass of evidence was taken on both sides. 

The cause was argued by Mr. Gamble and Mr. Green, for 
the State of Missouri, and Mr. Hwing and Mr. Mason, for 
the State of Iowa. 

The Reporter regrets that he cannot give an extended no- 
tice of the arguments of the respective counsel. But he is 
admonished, by the size which this volume has already at- 
tained, that he must reduce the cases which are yet to be re- 
ported to as small a compass as possible. 

The positions assumed by the counsel respectively are thus 
stated in the briefs of Mr. Green, for Missouri, and Mr. 
Ewing, for lowa. 


Mr. Green. 

On the part of the State of Missouri it is insisted, — 

Ist. That the words ‘rapids of the River Des Moines ” 
constitute the controlling call to determine the northern boun- 
dary, and that the natural and obvious import of these words 
is “ rapids of and zm the River Des Moines itself.” 

2d. That the evidence establishes the fact, that there are 
rapids in the River Des Moines. 

3d. That there is no ambiguity in reference to the river of 
which the rapids are spoken, and none as to the rapids, unless 
more rapids than one are found in the River Des Moines. 

Ath. That having established the fact that there are rapids 
in the River Des Moines, thus satisfying the call of the con- 
stitution, no evidence can be introduced to contradict or vary 
the meaning of the constitution, or to prove that rapids of 
some other river were intended, different from that which the 
language indicates and describes. 

5th. That the evidence offered does not prove the rapids in 
the Mississippi River to have been commonly known and 
called by the name “rapids of the River Des Moines,” as al- 
leged by Iowa. 

6th. That if it were true that the rapids of the Mississippi 
were commonly known and called “rapids of the River Des 
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Moines,” still these rapids could not be taken as the rapids 
called for, as they do not answer to the description, while those 
in the Des Moines fulfil exactly the description, and none others 
will. 

7th. But if the constitution be considered ambiguous, as 
between the rapids of the River Des Moines.and rapids of the 
Mississippi, it serves only to let in proof of intention beyond 
what the language indicates. And on this point the evidence 
is clear in favor of Missouri. 

From a full examination of all the facts and circumstances, 
as established by the evidence in connection with the Jan- 
guage of the constitution, and by giving to each the weight 
to which it is entitled, we contend, in behalf of Missouri, — 

1st. That the old Indian boundary-line (marked as line No. 
1 on the diagram) cannot be the true northern boundary of 
Missouri, and the terms of the descriptive call do not allow 
the adoption of that line. 

2d. That the parallel of latitude passing through the old 
northwest corner of the Indian boundary (marked on the dia- 
gram as line No. 2) is neither legally nor equitably the north- 
ern boundary of Missouri. 

3d. That the parallel of latitude passing through the rapids 
of the Mississippi River (marked on diagram as line No. 3) will 
not fulfil the descriptive call of the constitution, and cannot 
be the northern line of the State. 

4th. That the parallel of latitude passing through the rap- 
ids of the River Des Moines, at the Big Bend, in latitude 40 
degrees 44 minutes 6 seconds north, (marked on the diagram 
as line No. 4,) will precisely and accurately satisfy the descrip- 
tive call of the constitution, and is the true northern boundary 
of the State of Missouri, as established by her constitution. 


Mr. Ewing, for Iowa. 

We will endeavour to show by the evidence, that, at the 
time of the adoption of the constitution, there was one object, 
and one only, namely, the rapids of the Mississippi, a few 
miles above the mouth of the Des Moines River, which was 
called in English “the rapids of the River Des Moines,” and 
in French “les rapides de la Riviere Des Moines,” which ob- 
ject had notoriety by that name; and that its position is every 
way adopted to satisfy the locative call. 

We shall also expect to show by the evidence, that there 
were no rapids in the River Des Moines, then called, or en- 
titled to be called, on account of position or magnitude, “ the 
rapids of the River Des Moines.” 

These facts being established, we will insist that the noto- 
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rious object bearing the name used in the locative call, and 
every way satisfying the call, must be taken in law to be the 
object called for; and that the centre of “the rapids of the 
River Des Moines” in the Mississippi is the point over which 
the line of latitude marking the boundary of the State of Mis- 
sourl must run. 

Ist. We will show by public acts, and by numerous wit- 
nesses, the position of ‘ the rapids of the River Des Moines” ; 
that they are the same with the lower or Des Moines rapids of 
the Mississippi, and that those rapids were in 1820, and pricr 
thereto, well known by the name of “the rapids of the River 
Des Moines ” in English, and *‘ les rapides de la Riviere Des 
Moines ” in French. 

2d. We will infer from the language of the constitution it- 
self, and the then existing knowledge of the country, that 
“the rapids of the River Des Moines” were called for in the 
constitution merely to fix the parallel of latitude on which the 
boundary-line was to run, and were not supposed to be touched 
by that line. 

3d. We will show by actual survey, as well as by general 
evidence, that there are no rapids in the Des Moines entitled 
to the general descriptive appellation of “the rapids of the 
River Des Moines.” 

ith. And we will insist that in 1820 there were no rapids in 
the Des Moines River known as * the rapids of the River 
Des Moines.” 

5th. We will contend, that the State of Missouri has failed 
to prove a general understanding or opinion in Congress and in 
the convention counter to what we have shown to be the ob- 
vious ‘construction of the act of Congress and of the consti- 
tution of Missouri, when taken in connection with the well- 
established facts. 

6th. We will contend, that the evidence on the part of Mis- 
souri shows that all, or nearly all, of the members of the con- 
vention, and other witnesses who supposed, or now think they 
supposed, the rapids named in the constitution were in the Des 
Moines River, knew nothing of any particular rapids to which 
the constitution referred ; but that their impression was vague 
and general, fixing on no actual known or existing object. 

7th. We will show that the evidence which tends to give 
to rapids in the Des Moines River a distinct locality and name 
is insufficient and unsatisfactory, and that in the aggregate it 
applies as well to the Sweet Home or the Farmington rapids, 
as to the rapids of the Big Bend. 

8th. We will insist that the rapids at St. Francisville and 
the rapids at Farmington are each and either of them better 
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entitled to the appellation of “the rapids of the River Des 
Moines,” than the rapids at the Great Bend,—the first be- 
cause of its position, the second because it is the greater rapid. 
And that the rapids at Sweet Home conform better than those 
at the Great Bend to the locative calls in the constitution, and 
to contemporaneous opinion and usage. [all at Great Bend, 
in 87 rods, 1.80 feet. Fall at Farmington, in $7 rods, 2.05 
feet. ° 

9th. If we succeed in maintaining these propositions, we 
establish as matters of fact, that the lower rapids of the Mis- 
sissippi were the object, and the only object, which, in 1820, 
bore in English the name used in the constitution, “ the rapids 
of the River Des Moines,” and in French the name used in 
the translation, ‘les rapides de la Rivicre Des Moines.” And 
that, at that time, they had notoriety in both languages by 
those names, and that they every way satisfy the locative call. 

10th. And these faets being established, we will contend 
that those rapids are, and must be held in law to be, the ob- 
ject called for; and that the centre of that object, namely, the 
centre of “the rapids of the River Des Moines” in the Mis- 
sissippi, is the point over which the line of latitude must be 
drawn which shall mark the northern boundary of the State of 
Missouri. 





Mr. Justice CATRON delivered the opinion of the court. 

On the 10th day of December, A. D. 1847, the State of 
Missouri filed her original bill in this court, according to the 
third article and second section of the Constitution, against 
the State of Iowa, alleging that the northern part of said State 
of Missouri was obtruded on and claimed by the defendant, 
for a space of more than ten miles wide and about two hun- 
dred miles long; and that the State of Missouri is wrongfully 
ousted of her jurisdiction over said territory, and obstructed 
from governing therein; that the State of Iowa has actual 
possession of the same, claims it to be within her limits, and 
exercises jurisdiction over it, contrary to the rights of the 
State of Missouri, and in defiance of her authority. 

And the complainant prays, that, on a final hearing, the 
northern boundary-line of said State of Missouri (being the 
common boundary between the complainant and defendant) 
be, by the order of this court, ascertained and established ; and 
that the rights of possession, jurisdiction, and sovereignty to 
all the territory in controversy be restored to the State of Mis- 
sourl; that she be quieted in her title thereto; and that the de- 
fendant, the State of Iowa, be for ever enjoined and restrained 
from disturbing the State of Missouri, her oflicers and people, 
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in the full possession and enjoyment of said territory, thus 
wrongfully held by the State of Iowa. 

To this bill the State of Iowa answers. She denies the 
right claimed by Missouri; alleges that lowa has the sovereign 
authority to govern and hold the territory in dispute as part 
of her territory, the common line dividing the States being 
the southern part thereof; and also prays, that the rights of the 
parties may be speedily adjudicated by this court, that the 
relief prayed by complainant may be denied, and that her bill 
be dismissed. 

To the bill of Missouri Iowa files her cross-bill, charging 
Missouri with seeking to encroach on the territorial limits of 
Iowa to the extent aforesaid, and more: prays, that, on a final 
hearing, a decree be made by this court, settling for ever the true 
and rightful dividing line between the two States; that Iowa 
may be quieted in her penne, jurisdiction, and sovereignty 
up to the line she claims; and that the State of Missouri be per- 
petually enjoined from exercising jurisdiction and authority, and 
from disturbing the State of lowa, her officers and people, in the 
enjoyment of their rights on the north side of the true line. 

To this bill the State of Missouri answers, and sets up in 
defence the same matters set forth by her original bill. 

Replications were filed to both answers. On these issues 
depositions were taken, on which, together with much of his- 
torical and documentary evidence, the cause was brought on to 
a hearing, and was heard with a most commendable spirit of 
liberality on both sides. And we take occasion here to say, 
on a matter of practice, that bill and cross-bill is deemed the 
most appropriate mode of proceeding applicable to cases like 
the present, as it always offers an opportunity to the court of 
making an affirmative decree for the one side or the other, and 
of establishing by its authority the disputed line, and of having 
it permanently marked by commissioners of its own appoint- 
ment, if that be necessary, as in this cause it is. 

The present controversy originated in 1837, between the 
United States and the State of Missouri, and was carried on 
for ten years before Iowa was admitted as a State. Previous 
to the controversy, and after Missouri came into the Union, in 
1821, many acts had been done by both parties most materially 
affecting the controversy, and tending to compromit the claims 
now set up, on the one side as well as the other. The new 
State of Iowa came into the Union, December 27, 1847, and 
up to this date she was bound by the acts of her predecessor, 
the United States, forasmuch as the latter might have di- 
rectly conceded to Missouri a new boundary on the north, as 
was done on the west; and so, likewise, lowa is bound by the 








| | 
| 





668 SUPREME COURT. 





Missouri v. lowa. 





acts and admissions of the United States, tending indirectly to 
confirm and establish a particular line as the northern boundary 
of Missouri. And to ascertain how far the United States gov- 
ernment was committed by acts to a particular line, a brief 
historical notice is necessary, showing how jurisdiction has 
been exercised in the country west of the Mississippi River. 
It was acquired in 1803, and in 1804 the Territory of Or- 
leans and the District of Louisiana were divided, the latter 
then embracing what is now the State of Missouri, and much 
more. In 1805, the District of Louisiana was erected into a 
separate territorial government, the name of which was changed 
to Missouri, on the State of Louisiana being created, in 1812, 
that State having adopted the name of Louisiana. In 1819, 
the Territory of Arkansas was formed from the southern part 
of the Missouri Territory; the lines of division being the 
same that now divide the States of Missouri and Arkansas. 

In 1818, the inhabitants of Missouri Territory petitioned 
Congress that it might be admitted into the Union as an inde- 
pendent State. ‘They set forth the boundaries which they 
desired that the new State should have, with the reasons favor- 
able to the boundaries desired. They alleged that the peti- 
tioners resided in that part of the territory which lies between 
thirty-six degrees and thirty minutes and forty degrees north, 
and between the Mississippi River east, and the Osage boun- 
dary-line west ; and they prayed to be admitted into the Union 
of the States within these limits. The petitioners further de- 
clared, that “the boundaries which they solicit for the future 
State they believe to be the most reasonable and proper that 
can be devised. The southern limit will be an extension of 
the line that divides Virginia and North Carolina, Tennessee 
and Kentucky. ‘The northern will correspond nearly with the 
north limit of the territory of Illinois, and with the Indian 
boundary-line, near the mouth of the River Des Moines. A 
front of three and a half degrees upon the Mississippi will be 
left to the South, to form the Territory of Arkansas, with 
the River Arkansas traversing its centre. A front of three and 
a half degrees more, upon a medium depth of two hundred 
miles, with the Missouri River in the centre, will form the 
State of Missouri. Another front of equal extent, embracing 
the great River St. Pierre, will remain above, to form another 
State at some future day. ‘The boundaries, as solicited, will 
include all the country to the north and west to which the 
Indian title has been extinguished. They will include the 
body of the population.” 

The two Indian boundary-lines referred to (as “the Osage 
or Indian boundary ”’) were run in pursuance of a treaty made 
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in 1808, between the United States and the Great and Little 
Osage nations, by which it was stipulated that the Osage 
boundary should begin at Fort Clark, standing on the south 
bank of Missouri River, about twenty-three miles below the 
mouth of the Kansas, thence running due south to the Arkan- 
sas River, and with it to its mouth; thereby ceding to the 
United States all lands lying east of said line, and north of the 
southwardly bank of the Arkansas. The treaty also ceded 
‘all lands belonging to the Osages situated northwardly of the 
River Missouri.”” The boundary-lines were to be run and 
marked as soon as the circumstances and convenience of the 
parties would permit. And the Great and Little Osages prom- 
ised to depute two chiefs from their respective nations to ac- 
company the commissioner or commissioners who might be 
appointed by the United States to settle and adjust the said 
boundary. ‘The war of 1812 seems to have hindered a sur- 
vey of the lines, as, in 1815, by another treaty, peace was re- 
established between the contracting parties, and former treaties 
were renewed, and in 1816 John C. Sullivan was sent by 
the United States to run the lines north of the Missouri River. 
The Osages, by the treaty of 1808, having surrendered all 
claim to territory north of the Missouri River, it became ne- 
cessary that they should show to the United States what part 
of that country they owned, so that it might be separated, by a 
defined boundary, from other Indian territories. Sullivan, the 
surveyor, commenced his first line on the north bank of the 
Missouri, opposite to the middle of the mouth of the Kansas, 
and ran north one hundred miles, made a corner, and then ran 
east to the River Des Moines, about one hundred and fifty 
miles more, west of the first line, and north of the second. 
The entire country was then claimed, and partly occupied, by 
different nations of Indians. In 1816, also, Joseph C. Brown 
ran the line from Fort Clark south to the Arkansas River, in 
execution of the treaty of 1808. And the lines run by Brown 
and Sullivan are “the Indian boundary ” referred to in the fore- 
going petition of the inhabitants of Missouri Territory. 

In March, 1818, the petition was referred to a select commit- 
tee: and on March 6th, 1820, an act of Congress was passed, 
pursuant to the petition, authorizing the people of Missouri Ter- 
ritory to form a constitution and State government within the 
limits designated by the act; that is to say, — “ Beginning in 
the middle of the Mississippi River, on the parallel of thirty- -SIX 
degrees of north latitude ; thence west along the said parallel 
of latitude to the St. Francois River; thence up and following 
the course of that river, in the middle of the main channel 
thereof, to the parallel of latitude of thirty-six degrees and 
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thirty minutes; thence west along the same to a point where 
the said parallel is intersected by a meridian line passing 
through the middle of the mouth of the Kansas River, where 
the same empties into the Missouri River; thence, from the 
point aforesaid, north along the said meridian line, to the in- 
tersection of the parallel of latitude which passes through the 
rapids of the River Des Moines, making said line correspond 
with the Indian boundary-line ; thence east from the point of 
intersection last aforesaid, along the said parallel of latitude, to 
the middle of the channel of the main fork of the said River 
Des Moines ; thence down along the middle of the main chan- 
nel of the said River Des Moines to the mouth of the same, 
where it empties into the Mississippi River; thence due east 
to the middle of the main channel of the Mississippi River ; 
thence down and following the course of the Mississippi River, 
in the middle of the main channel thereof, to the place of be- 
ginning.” 

According to this law, the people of the Territory, in 1820, 
proceeded to form a constitution, by which the boundary pre- 
scribed by the act of Congress was adopted; and by resolu- 
tion of March 2, 1831, the State was admitted to enter the 
Union on certain conditions, to which she assented in June, 
1821. On the north, and west, as already stated, the new 
State bordered on Indian territory, over which the general 
government exercised that modified jurisdiction which exist- 
ing Indian rights would allow, and had the exclusive power 
to extinguish the Indian title. The boundaries were there- 
fore common to the two governments, and the acts of either, 
when exercising jurisdiction with respect to the common 
boundary, become proper subjects of consideration in the pres- 
ent controversy, as either government might bind itself to 
a practical line, although not a precisely true one, within the 
foregoing description. And in pursuing this branch of the 
subject, our first inquiry will be, how far the general govern- 
ment has committed itself to the old Indian boundary. — Its 
action has been, first, through the Indian department ;  sec- 
ondly, through the surveyor’s department ; and thirdly, by 
the exercise of civil jurisdiction in the territorial form of 
government on the north of Sullivan’s line, embracing the 
territory now in controversy. 

And, first, as to Indian treaties. The earliest one materially 
bearing on the question was that of August 4, 1824, with 
the Sac and Fox tribes. They ceded to the United States all 
the title and claim that they had to any lands within the lim- 
its of the State of Missouri, “ which are situated, lying, and 
being between the Mississippi and Missouri Rivers, and a line 
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running from the Missouri, at the entrance of the Kansas River, 
north one hundred miles to the northwest corner of the State 
of Missouri, and from thence east to the Mississippi; reserving 
to the half-breeds of said tribes the small tract in the fork be- 
tween the Mississippi and Des Moines Rivers, and south of the 
said line.” The Indian tribes admitted that the land east and 
south of the given lines belonged to the United States, and 
that none of their people should be permitted to settle or hunt on 
it. Although the Osages had, in part, ceded the same country 
in 1808, still the Sacs and Foxes set up a claim to part of it, 
and the treaty of 1824 was made to quiet their claim. 

June 3, 1825. the Kansas tribe also ceded to the United 
States all claim they had to any lands in the State of Missouri, 
and further ceded and relinquished all other lands which they 
then occupied, or to which they had title or claim, “lying 
west of the said State of Missouri, and within the following 
boundaries: beginning at the entrance of the Kansas into 
the Missouri River: from thence north to the northwest corner 
of the State of Missouri,” thence north and west. Of course, 
the northwest corner here referred to was the one made by 
Sullivan in 1816, as none other was then claimed by Missouri 
herself, nor known to the United States or the Indians. 

In February. 1831, the State of Missouri, by a memorial from 
the legislature to Congress, petitioned the United States for an 
addition of the country west of the line running from the 
mouth of the Kansas north, and between said line and the 
Missouri River. alleging that it wasa small slip of land that had 
been acquired, by the treaty of June 3d, 1825, from the Kansas 
Indians. The petition declared. that the line from the mouth 
of the Kansas north was about one hundred miles long; that 
the country was settled, and rapidly settling, to its utmost 
verge ; and that, as the Missouri River was the only great high- 
way of this region, and could not be reached through a coun- 
try inhabited by Indians, and being without roads. a cession of 
it to that State was necessary and proper. 

June 7, 1836, Congress acceded to the request of Missouri, 
and granted to that State all jurisdiction over the lands lying 
between its then western line and the Missouri River, making 
the river the western boundary. But the accession was not to 
take effect until the Indian title to the country was extinguished. 

By the treaty of July 15, 1830, ten confederated tribes con- 
jointly ceded a large tract of country to the United States, the 
boundary of which began near the head of the Des Moines River, 
and passed westwardly to the north of the principal rivers fall- 
ing into the Missouri, and down Calumet River to the Mis- 
souri, and down the same to the Missouri State line at the 
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mouth of the Kansas; thence along said State line to the 
northwest corner of the State: and then northwardly and 
eastwardly various courses to the place of beginning. And 
within this boundary the tribes were to be located and superin- 
tended by the United States, pursuant to a policy now gener- 
ally prevailing, and by which the Indians east of the Mississippi 
River have been removed west of it. By this treaty, the neck 
of land between the Missouri River and the then western line 
of Missouri was appropriated for the benefit of these tribes. To 
remove this impediment, and gratify the request of the State to 
have her limits enlarged, a treaty was made on the 17th of 
September, 1836, with the Iowas, Sacs, and Foxes, reciting the 
facts, so far as the Indians were interested, and also that it was 
desirable and necessary that the country should be attached to 
the State of Missouri ; and thereupon these Indian tribes (being 
part of the ten) did cede and relinquish to the United States 
all their right and interest to the lands lying between the State 
of Missouri and the Missouri River; and the United States 
were exonerated from the guaranty imposed on them by the 
treaty of 1830, known as the Treaty of Prairie du Chien. 
And on the 27th of September, 1836, another band of the Sac 
and Fox tribes made a similar cession. And on the 15th of 
October, 1836, various bands of the Sioux, by another treaty, 
also assented to the cession, but in more definite terms: they 
gave a quitclaim to the United States of their interest in the 
lands “lying between the State of Missouri and the Missouri 
River, and south of a line running due west from the north- 
west corner of the State to the Missouri River.” The country 
having been disencumbered of the Indian title, the President, 
by proclamation of March 28, 1837, declared that the act of 
Congress of June 7, 1836, should take etfect ; and thereby the 
ceded territory became a part of the State of Missouri. 

There are, in all, fifteen Indian treaties referring to the 
Osage boundary of 1816, as run by Sullivan, each of which 
recognizes that boundary as the Missouri State line ; and all of 
which treaties were made after Missouri was admitted into the 
Union, and before Iowa became a State. And as the treaties 
were drawn by authority of the United States, they must be 
taken as recognitions, on the part of the general government, 
that the Missouri boundary and the old Indian boundary are 
identical. 

In the second place, it is proper to inquire how far the 
general government has recognized the Indian boundary-line 
of 1816 in its land department. By the act of February 17, 
1818, the Howard District was established. This extended 
west to the old Indian boundary, and ran with it from the 
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mouth of the Kansas north, through its whole length, and 
thence east with Sullivan’s line to where it intersected the 
range line ten west from the principal meridian; extending on 
the east line about four fifths of its length. 

In 1823 this district was divided, and a western one estab- 
lished fronting on the two lines. 

To the eastern part of Sullivan’s line, next to the Des 
Moines River, the St. Louis District extended until 1824, when 
the Salt River District was established, running west to the 
range line between ranges 13 and 14; thence north to the 
northern boundary-line of the State of Missouri; thence east 
with the State line to the River Des Moines, and down the 
same with the State line. 

By the act of August 29, 1842, the western land district was 
divided, and that part of it lying north of the Missouri River 
had attached to it the Platte country; that is to say, the 
country annexed to Missouri by the act cf Congress o 1836. 
lying west of the old Indian boundary, and next to the Missouri 
River. 

When acting through the surveyor’s department of public 
lands, on the Missouri side, the general government has never 
recognized on the north, nor, wntil the Platte country was 
attached, on the west, any boundary as belonging to that State 
other than the two Indian lines run by Sullivan in 1816, so 
far as they extended. 

The country north of the State of Missouri was for a time 
attached to the Territory of Michigan, and then to the Terri- 
tory of Wisconsin. By the act of June 12, 1835 (ch. 96), it 
was formed into a separate territorial government, by the name 
of Iowa. And by another act of the same date (ch. 100), the 
territory was formed into two land districts, the southern one 
embracing the country in dispute. 

And on the Iowa side, the publie surveys were executed, and 
lands were sold, up to Sullivan’s northern line. Nor had the 
Surveyor-General of Illinois and Missouri any jurisdiction to go 
beyond it north: nor the surveyor’s department of Lowa, to 
cross it by surveys to the south. From the time that Missouri 
became a State to this day, Sullivan’s line has been recognized 
by the United States as the true northern boundary of Mis- 
souri, so far as it could be done through the department of 
public lands. 

And thirdly, Congress. as early as 1834, organized a terri- 
torial government bounded by said line; laid off counties 
bounded by it on the south, as early as 1836; and governed 
the territory for ten years up to that line, —all the time recog- 
nizing it as the proper northern boundary of Missouri. 
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From these facts it is too manifest for argument to make it 
more so, that the United States were committed to this line 
when Iowa came into the Union. And, as already stated, Iowa 
must abide by the condition of her predecessor, and cannot now 
be heard to disavow the old Indian line as her true southern 
boundary. 

The State of Iowa, by her cross-bill, alleges that Missouri 
also treated the old Indian boundary as her true northern 
line, until about the year 1836; and that said line, at its 
Western extremity, is about six miles north of the parallel of 
latitude which is the proper dividing line between the two 
States, and that, at its eastern extremity, it is about ten miles 
north of the same; that the parallel of latitude on which the 
line should run is found at a point opposite the middle of the 
rapids in the Mississippi River known as “the Des Moines 
Rapids.” This rapid begins about three miles above the mouth 
of the Des Moines River, and extends up the Mississippi about 
fourteen miles. It is a highly notorious geographical object, 
and a very proper one to govern a national boundary; but the 
name called for in the act of Congress of 1820, and in the 
constitution of Missouri, is “the rapids of the River Des 
Moines.” ‘Then, and ever since, the great rapid in the Mis- 
sissippi River has been known by a different name. It is 
therefore left uncertain whether the rapid in the Mississippi was 
the one referred to; and the obscurity is greatly increased by 
a most embarrassing disagreement among the witnesses testi- 
fying on this head. 

The name given in the act of Congress, taken in connection 
with its context, would assuredly apply to a rapid in the Des 
Moines River, if a notorious one existed, as the Mississippi River 
is not mentioned in the call, and the Des Moines is; nor was 
the Mississippi River to be reached by that line. Then, again, 
the rapid is fourteen miles long, and no part of it is called for 
as an opposite point to found the line upon. 

It therefore ‘ollows, that the claim of Iowa to come south to 
the middle of the rapid throws us on a doubtful and forced 
construction of the instrument under consideration; and 
such a construction we are not willing to adopt, even if 
Towa could at this day set up a claim to its adoption, which, 
for the reasons above stated, we think she cannot be allowed 
to do. 

The State of Missouri, by her bill, disavows the old Indian 
boundary, and utterly denies that the great Des Moines rapid 
in the River Mississippi is the object called for in her consti- 
tution. She insists that the true rapids are found in the Des 
Moines, and that her northern line has been run and marked 
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from the true rapids, west to the Missouri River. 'The history 
of this line is as follows: — In December, 1836, the legislature 
of Missouri passed an act requiring the northern boundary of 
that State to be surveyed and marked under the direction of the 
executive ; and in June, 1837, the governor appointed three 
commissioners to execute the law, who acted under special 
instructions from the executive. ‘The commissioners appointed 
Joseph C. Brown their engineer and surveyor, and commenced 
the work in July following; and after having examined the 
Des Moines, from a point nearly one hundred miles up the river, 
downwards to its mouth, to ascertain the true rapids called for 
in the State constitution, determined on the proper place where, 
in their judgment, the line should begin; and from that place 
the line was run and marked due west to the Missouri River ; 
and this is known as Brown’s line. It lies about ten miles 
north of the old Indian boundary. And, by an act of the legis- 
lature of Missouri, passed 11th February, 1839, the line so run 
and marked by Brown was declared to be the northern boun- 
dary-line of said State, and has been claimed by her as such 
since that time. 

On the rapids selected by the commissioners, and on 
Brown’s line, the bill of complaint of the State of Missouri is 
altogether founded; and if she fails in establishing the proper 
place of beginning, she has no case, and must go out of court 
as a complainant, and can have no relief further than an in- 
junction to restrain Iowa from obtruding on her jurisdiction 
south of the true line, wherever it may be found, should Iowa 
attempt to go south of such line. 

The main question arising on the original bill of the State of 
Missouri therefore is, whether any rapid exists in the Des 
Moines River of such a prominent character as to correspond to 
the call in her constitution of “THE RAPIDs oF THE River Des 
Mores.” On this branch of our inquiries we are furnished 
with highly satisfactory evidence. By the act of August 8, 
1846, the lowa Territory had granted to it, by Congress, every 
alternate section of land not then disposed of, lying in a strip 
of five miles wide on each side of the Des Moines River, for 
the improvement of the same from its mouth to a long distance 
up, and which grant was to accrue to the benefit of the State 
when she should come into the Union. To carry into effect 
the act of Congress, a board of public works was organized for 
the improvement of the river. They employed an engineer to 
survey and level it with a view to slack-water improvements, 
and it was surveyed from its mouth for ninety-three miles up- 
wards. The engineer had every advantage of suitable instru- 
ments, low water, and ice in the winter, and no doubt exists of 
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his accuracy when performing the field operations and in mak- 
ing the levels. 

The first ripple he came to, worthy of notice here, was 
twenty-four miles from the mouth of the river; and, on eighty 
rods of its greatest descent, he found .73 foot fall. 

Ou the 26th mile is *Sweet-home Ripple.” There was 
tound a fall of .55 foot in eighty rods. 

On the 34th mile, at Farmington, he found a tall of 2.27 
feet in ninety-six rods, and in eighty rods L.89 feet. 

On the 42d mile, he found a ripple (near Benton’s Port) of 
1.26 feet fall in sixty rods, and 1.68 in eighty rods. 

On the 5ist mile, being at the great bend, where Brown’s 
line commences, the engineer found a fall of 1.75 feet in 
eighty rods, —that is to say, twenty-one inches. Brown had 
also taken a level there of a space of some sixty rods, in Au- 
gust, 1837, and found a fall in that distance of 1 foot 93 inches ; 
but his instruments were not so reliable. The bottom of the 
river is rock at that place, and there is a thin stratum at one 
point, over which the water breaks when the river is low. 

On the 53d mile, a fall was found in eighty rods of 1.75 
feet by the engineer of Iowa. 

On the 55th mile, a fall of 1.81 feet was found in eighty rods. 

On the 93d mile, a fall was found in eighty rods of 2.10 feet. 

A line extended due west from this greatest fall would lie 
about twenty miles north of Brown’s line, the river being very 
crooked. from this point downwards, it was examined by the 
commissioners of Missouri in 1837. 

The shoals on the 34th mile, at Farmington, on the 42d, at 
Benton’s Port, and at the great bend at Van Buren, on the 51st 
mile, where Brown’s line begins, and the descents on the 53d 
and 55th miles, are of about equal magnitude ; neither reach to 
so much as two feet ascent in eighty rods, and are not percep- 
tible at all when the water is three feet higher than when at its 
lowest stage in dry weather. In 1820 these shoals were name- 
less, and are so slight that some of them are now nearly oblit- 
erated by the accidents of dams thrown across the river for 
milling purposes. Either one of the five might have been se- 
lected by the commissioners of Missouri for the proper place of 
beginning with almost equal propriety. They searched the river 
from the Appannoose Fall, at the 93d mile, to its mouth, in a 
pirogue, before they selected their starting-point, obviously 
depending on such examination for a selection of the particular 
place of beginning, and not on any notorious rapid pointed out 
by public reputation. There is none such in the Des Moines 
River, and therefore Brown’s line cannot be upheld, nor the 
claim of Missouri be supported. 
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This court is, then, driven to that call in the constitution of 
Missouri which declares that her western boundary shall cor- 
respond with the Indian boundary-line ; and, treating the west- 
ern line of a hundred miles long as a unit, and then running 
east from its northern terminus, it will supply the deficiency 
of a call for an object that never existed. Nor has Missouri 
any right to complain. She herself, for ten years and more 
after coming into the Union, recognized the Indian lines west 
and north as her proper boundary ; her counties were extended 
up to these lines before the present controversy arose; and so 
counties in the territory north were established up to this 
recognized line without objection on the part of Missouri. 
And when Congress ceded to Missouri the country west of 
Sullivan’s line, both parties to that cession acted on the as- 
sumption, that the ceded territory next the Missouri River was 
bounded on the north by a line that should be run due west 
from the northwest corner of the old Osage boundary. To 
this extent the Indian title was extinguished, and to no other 
extent did the United States cede that country. Nor could 
this court act otherwise than to reject the claim of Missouri, 
without doing palpable injustice to the United States on the 
western part of the line. 

We are, therefore, of opinion, that the northern boundary of 
Missouri is the Osage line, as run by Sullivan in 1816, from 
the northwest corner made by him to the Des Moines River ; 
and that a line extended due west from said northwest corner 
to the Missouri River is the proper northern boundary on that 
end of the line. And this is the unanimous opinion of all the 
judges of this court. 


Decree. 


On this 13th day of February, A. D. 1849, the cause of the 
State of Missouri against the State of Iowa, on an original bill, 
and also on a cross-bill of the State of lowa against the State of 
Missouri, constituting part of said cause, came on to be heard 
before the honorable the judges of the Supreme Court of the 
United States in open court, all of the judges of said court 
being present. And said cause was heard on the original bill, 
and the answer thereto, and the replication to said answer ; 
and also on said cross-bill, and the answer thereto, and the 
replication to said answer; and on the proofs in said cause, 
consisting of depositions, documents, and historical evidences ; 
when it appeared to the court, that, in the year 1816, the 
United States caused to be run and marked two lines, as part 
of a boundary between the United States and the Great and 
Little Osage nations of Indians, in execution of a treaty made 
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with said Osages in 1808, the first line of the two beginning 
on the eastern bank of the Missouri River, opposite the middle 
of the mouth of the Kansas River, and extending north one 
hundred miles, where a corner was made by John C. Sullivan, 
the surveyor and commissioner, acting on behalf of the United 
States and the Osage nations: and that from said corner a 
second line was then run and marked by said surveyor, under 
said authority, which was intended to be run due east, on a 
parallel of latitude, but which line, by mistake, varied about 
two and one-half degrees towards the north of a due east and 
west line. And it further appeared, that the first-named line 
is the one to which the deseriptive call in the constitution of 
the State of Missouri refers as the Indian boundary-line, and to 
which the western boundary of said State was to correspond. 
And it also appeared. that said two lines had, at all times since 
Missouri came into the Union as a State, been recognized by 
the United States as the true westerii and northern boundaries 
of the State of Missouri, as called for in her constitution ; 
and that the State of Missouri had also recognized these lines 
as a pert ot her boundary for the first ten years of her exist- 
ence, if not more: but that. mi the year 1837, she caused 
another line to be run, and imarked as her northern boundary, 
from the River Des Moimes due west to the Missouri River, 
lying about ten miles north of said line run by Sullivan in 
1816, which line ef 1857 embraced part of a territory then 
governed by the United States, and which was inhabited by 
citizens of the United States, and which territory continued to 
be so governed by the United States until the 29th day of 
December, 1546, when the jurisdiction over the same was con- 
ferred upon the State of Lowa. It further appeared, that the 
State of Missouri claims to exercise jurisdiction up to said line, 
as run and marked in the year 1837, on an assumption that the 
descriptive call in her constitution for a parallel of latitude 
“passing through the rapids of the River Des Moines” was 
gratified by a rapid found in said river, at a place known as 
the Great Bend, and from which said line was begun and ex- 
tended west. And this court finds that there is no such rapid 
in the River Des Moines as that called for in the constitution 
of the State ef Missouri; and that she was not justified in 
causing the line run and marked in 1837 to be extended as her 
northern boundary. 

And the court further finds, that the State of Lowa is estopped 
from setting up claim toa line south of the old Indian boun- 
dary, known as Sullivan’s line, as said State, by her cross-bill, 
assumes to do; because her predecessor, the United States, by 
many acts, and by uniform assumptions, up to the time when 
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Iowa was created, in December, 1846, recognized and adopted 
Sullivan’s line as the proper northern boundary of the State of 
Missouri; and that the State of Lowa is bound by such recog- 
nition and adoption. 

And it further appeared, that that portion of territory lying 
west of Sullivan’s first line, and between the same and the 
Missouri River, was added to the State of Missouri by force of 
an act of Congress of June 7th, 1836, which took effect by the 
President’s proclamation of March 28th, 1837; and that a line 
prolonged due west from Sullivan’s northwest corner, on a 
parallel of latitude, to the middle of the Missouri River, is the 
true northern boundary of the State of Missouri, on this part of 
the controverted boundary. 

And this court doth therefore see proper to decree, and doth 
accordingly order, adjudge, and decree, that the true and proper 
northern boundary-line of the State of Missouri, and the true 
southern boundary of the State of Iowa, is the line run and 
marked in 1816, by John C. Sullivan, as the Indian boundary, 
from the northwest corner made by said Sullivan, extending 
eastwardly, as he run and marked the said line, to the middle 
of the Des Moines River; and that a line due west from said 
northwest corner to the middle of the Missouri River is the 
proper dividing-line between said States west of the aforesaid 
corner; and that the States of Missouri and Iowa are bound to 
conform their jurisdictions up to said line on their respective 
sides thereof, from the River Des Moines to the River Mis- 
sourl. ; 

And it is further adjudged and decreed, that the State of 
Missouri be, and she is hereby. perpetually enjoimed and _re- 
strained from exercising jurisdiction north of the boundary 
aforesaid dividing the States; and that the State of Iowa be, 
and she hereby is, also perpetually enjoined and restrained from 
exercising jurisdiction south of the dividing boundary estab- 
lished by this decree. 

And it is further ordered, that Joseph C. Brown, of the State 
of Missouri, and Henry B. Hendershot. of the State of Towa, 
be, and they are hereby, appointed commissioners to find and 
re-mark the line run by said Sullivan in 1816, extending east- 
wardly from said northwest corner to the Des Moines River; 
and especially to find and establish said northwest corner, and 
to mark the same as hereinafter directed ; and also to run a line 
due west, on a parallel of latitude, from said corner, when 
found, to the Missouri River, and to mark the same as here- 
inafter directed. 

And said commissioners are hereby commanded to plant at 
said northwest corner a cast-iron pillar, four feet six inches 
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long, and squaring twelve inches at its base, and eight inches 
at its top; such pillar to be marked with the word ‘“ Missouri” 
on its south side, and “ Iowa” on the north, and “ State Line” 
on the east side ; which marks shall be strongly cast into the 
iron. And a similar pillar shall be by them planted in the line 
near the bank of the Des Moines River, with the mark of 
“State Line” facing the west. And also a similar one, near 
the east bank of the Missouri River, shall be planted by the 
said commissioners in the said line, the mark of ‘State Line ” 
facing the east. 

And it is further ordered, that pillars or posts, of stone or of 
cast-iron, shall be planted at every ten miles in the line ex- 
tending east, from the northwest corner aforesaid to the Des 
Moines River; and also at the end of every ten miles on the 
due west line, extending to the Missouri River from said cor- 
ner. These latter line-posts to be of such description as the 
commissioners may adopt, or as the parties to this suit, acting 
jointly, may direct the commissioners to use, except that said 
line-posts shall be of stone or iron. 

And it is further ordered, that a duly certified copy of this 
decree shall be forwarded to the chief magistrate of the State 
of Missouri, forthwith, by the clerk of this court; and that a 
similar copy shall, in like manner, be forwarded to the chief 
magistrate of the State of Iowa. And the commissioners of 
this court hereby appointed are directed to correspond with 
said chief magistrates respectively, through their secretaries 
of state, requesting the codperation and assistance of the State 
authorities in the performance of the duties imposed on said 
commissioners by this decree. 

And it is further ordered, that the clerk of this court forward 
to each of the said commissioners a copy hereof, duly authen- 
ticated, without delay. 

And it is further ordered, that said commissioners make re- 
port to this court, on or before the first day of January next, 
of their proceedings in the premises, with a bill of costs and 
charges annexed. 

And it is further ordered, that, should either of said com- 
missioners die, or refuse to act, or be unable to perform the 
duties required by this decree, the chief justice of this court 
is hereby authorized and empowered to appoint other commis- 
sioners to supply vacancies; and, if it be deemed advisable by 
the chief justice, he may increase the commissioners, by ap- 
pointment, to more than two; and he is authorized to act on 
such information in the premises as may be satisfactory to 
himself. 

And should any other contingencies arise in executing this 
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decree, the chief justice, in vacation, is further and generally 
authorized to make such orders and give such instructions as 
this court could do when in session. Copies of all orders and 
instructions and acts done in the premises by the chief justice 
shall be filed by the clerk of this court, together with the peti- 
tions, papers, and documents on which they are founded. And 
reports of the commissioners, if made in vacation, shall be filed 
with the clerk also, for safe-keeping thereof, until presented in 
open court for its action thereon. 

And it is further ordered and adjudged, that the costs of this 
stit, including the original bill, cross-bill, and the proceedings 
thereon, and all costs incident to establishing and marking the 
dividing line, and all other costs and charges of every descrip- 
tion, shall be paid by the States of Iowa and Missouri equally. 








In the case of Missouri v. Lowa, and of Lowa v. Missouri, in the 

Supreme Court of the United States : 

Having received information of the death of Joseph C. Brown, 
one of the commissioners appointed by the decree of the Supreme 
Court in the above-mentioned cases to run and mark the boun- 
dary-line between the States of Missouri and Iowa, | hereby, pur- 
suant to the duty enjoined upon me by the said decree, appoint 
Robert W. Wells, of the State of Missouri, a commissioner for 
the purposes aforesaid, in the place of the said Joseph C. Brown, 
deceased. R. B. TANEY, 

Chief Justice of Supreme Court of U. S 

Baltimore, April 6, 1849. 


Tuomas Ap Catessy Jones, PLaintirr 1x ERRoR, vt. THe Unitep 
STATES, 


Where a running account is kept at the Post-Office Department between the United 
States and a postmaster, in whic ‘h all postages are charged to him, and credit is 
given for all payments made, this amounts to an election by the creditor to apply 
the payments, as they are successively made, to the extinguishment of preceding 
balanees. 
This the creditor has a right to do in the absence of instructions from the debtor. 
The English decisions and those of this court examined. 


The act of Congress of 1825 (4 Stat. at Large. 102), which exonerates the sureties if 


balances are not sued for within two years after they occur, does not apply to this 
case, beeause, by this mode of keeping the account, the balance due from the post- 
master is thrown upon the last quarter. 


Tuts case was brought up by writ of error from the Circuit 
Court of the United States for the Eastern District of Virginia. 
It was a suit brought by the United States upon a post- 
master’s bond against Walter F. Jones (the postmaster at Nor- 
folk, in Virginia), and Thomas Ap Catesby Jones and Duncan 
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Robertson, his sureties. Judgment went by default against the 
postmaster and Robertson. 

The act of Congress upon which the defence rested was the 
following, viz. : — 

The act of the 3d March, 1825, (4 Statutes at Large, 102,) 
is entitled “‘An act to reduce into one the several acts for 
establishing and regulating the Post-Office Department,” and in 
its third section enacts, — 

“That it shall be the duty of the Postmaster-General, upon 
the appointment of any postmaster, to require and take of such 
postmaster bond, with good and approved security, in such pen- 
alty as he may judge sufficient, conditioned for the faithful dis- 
charge of all the duties of such postmaster required by law, or 
which may be required by any instruction or general rule for 
the government of the Department: Provided, however, That 
if default shall be made by the postmaster aforesaid, at any 
time, and the Postmaster-General shall fail to institute suit 
against such postmaster and said sureties for two years from 
and after such default shall be made, then and in that case the 
said sureties shall not be liable to the United States, nor shall 
suit be instituted against them.” 

Jones was postmaster from 1830 to August, 1839, during 
which time a running account was kept up with him at the 
Post-Office Department, with only one rest, namely, in August, 
1836, when the account was added up and a balance transferred 
to a new account. The following is the debit side of the 
account. 


To balance transferred from old account, . ' $345 50 
To balances due the United States on his quar- 
terly returns as postmaster, viz. : 


From July 1 to Sept. 30, 1836, . . 2,073 77 
Oct. 1 “ Dec. 31, , . ‘ 2,488 16 
“Jan. 1 “ March 31, 1837, ‘ : ; 2,746 04 
“  Aprill “ June 30, " : : , 2,634 93 
“« July 1 “ Sept. 30, “ R ‘ . 2,187 79 

“* Oct.1“ Dee. 31, * ‘ . . 2,298 13 
** Jan. 1 “ March 31, 1838, . ‘ . 2,450 65 

“  Aprill “ June 30, “ . . : 2,422 47 

“« July 1 “ Sept. 30, “ ‘ , . 2,233 48 

“ Oct. 1 “ Dec. 3i, “ . : ‘ 2,618 26 
“Jan. 1 “ March 31, 1839, . . . 2,829 60 

“  Aprill “ April 3, “ , ‘ 53 1 
$ 27,381 89 

To balance, : ‘ ; ‘ 5,515 89 


To interest from August, "1839, to 
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The credit side of the account ran on continuously as in the 
following, which is the conclusion of the account : — 


1838. By amount brought over, - $18,198 64 
62 


Dec. 4, By draft No. 8448, ; ‘ . 54 
6 &*- = * Ga « ; ; ‘ A2 94 
4.* « & §Gs, ‘ : ‘ 77 (19 

6s a. * *«§ &§ Oe ; ‘ 98 57 
. e* = © Oe . , , 50 26 
ss wB* * * oe . ' ; ; 43 64 
a 7 * * « gree, , ‘ : 132 79 
‘wa, * = *§ Oa, .« ‘ ‘ 88 52 
Rh, * << © Oe ; , , 206 48 

1839. 

mm i“ = §* oe . ; , : 45 00 
ro. 19° * «* FSR, ; : 750 00 
x * * © Oe. ; . , 863 29 
March 13, “ “ * 271, ; ‘ 46 04 
“ zs * *§ © es, . ; 38 56 
Aug. 31, “ cash, , ; , ; 1,121 54 
Balance, ; ; ; ; 5,515 89 


$ 27,381 89 

The substance of the pleadings in the court below, and the 

prayers of the respective counsel, are given in the opinion of 
this court, and need not be here repeated. 


It was argued by Mr. Walter Jones, for the plaintiff in error, 
and by Mr. Toucey (Attorney-General ), for the United States. 


Mr. Jones contended, that although no quarterly balances 
Were struck, yet an analysis of the account would show that 
the postmaster was in default continually. 

Thus, on the 30th of September, 1836, (the end of the first 
quarter after the date of the bond,) the balance against him 


was. ; ‘ ; : ‘ , ; . $1,894 27 
On the 31st December, 1836, it was ; 1,793 43 
On the 31st March, 1837, it was , ; . 93,027 47 
On the 30th June, 1837, it was : ; 3,866 40 
On the 30th September, 1837, it was. ; . 6,020 84 
On the 31st December, 1837, it was 5,446 18 
On the 31st March, 1838, it was . ; . 3,509 70 
On the 30th June, 1838, it was , , 3,937 98 
On the 30th September, 1838, it was . . 4,530 05 
On the 31st December, 1838, it was ; ; 5,297 61 
And on the 31st March, 1839, it was. ; . 6,384 32 


The sureties were therefore discharged under the operation 
of the act of Congress above recited. 
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Mr. Justice DANIEL delivered the opinion of the court. 

The case in the Circuit Court was an action of debt, insti- 
tuted to recover the amount of a default claimed by the United 
States of Walter F. Jones, as postmaster of the Borough of 
Norfolk, in the State of Virginia. The said Walter F. Jones, 
having been appointed postmaster of Norfolk, executed, on the 
8th day of August, in the year 1836, his bond, with the 
plaintif in error and one Duncan Robertson as his sureties, ip 
the penalty of ten thousand dollars, conditioned for the faithful 
performance of the duties of his ofiice. In the year 1839, Walter 
KF’. Jones was removed from oflice. the United States claiming 
against him a balance of $5,515.89 as due from him eon the 
3st of August in the year last mentioned; and to recover this 
balance, the action on his official bond was instituted in the 
Circuit Court against him and his sureties. After the institu- 
tion of the suit, it was abated as to Walter F. Jones by his 
death ; Robertson made default in the case, and as to him « 
writ of inquiry of damages was executed ; the plaintiff in error 
alone appeared and made defence, upon four several pleas, as to 
each of which replication and issue were taken. The first plea 
interposed was that of condition performed generally. The 
second and third pleas, presenting substantially the same de- 
fence, rely upon the act of Congress of the 3d of March, 1825. 
entitled “ An act to reduce into one the several acts establishing 
and regulating the Post-Oflice Department,” and_ particularly 
upon that portion of the act which prescribes that the Post- 
master-General shall obtain from the postmasters their ac- 


counts and vouchers for their receipts and expenditures once in 
three months, or oftener, with the balances therein arising in 


favor of the General Post-Oflice ; and that, if any postmaster, 
or other person authorized to receive the postage of letters, &c.. 
shall neglect or refuse to reuder his accounts, and pay over to 
the Postmaster-General the balence due by him at the end of 
every three months, it shall be the duty of the Postmaster- 
General to catise a suit to be commenced against the person so 
neglecting or refusing ; and if default be made by the _post- 
master at any time, and the Postmaster-General shall fail to in- 
Stitute suit against such postmaster and sureties within two 
years after such default shall be made, then and in that case the 
said sureties shall not be held liable to the United States, nor 
shall suit be instituted against them. These pleas further aver, 
that, subsequently to the execution of the bond of Walter F. 
Jones on the Sth of August, 1836, and during the year 1837, 
sundry defaults were made by him in failing to pay over money 
received by him as postmaster, and that these defaults were 
permitted to remain unclaimed by suit up to the 12th of March, 
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1840, the period at which this suit was instituted ; a length of 
time from the occurrence of those defaults comprising an in- 
terval of more than two years. 

The fourth plea of the defendant below is simply a general 
averment, that the causes of action in the declaration men- 
tioned did not occur within two years next before the insti- 
tution of the suit. 

The only evidence adduced in this case, on behalf of the 
plaintiffs below, was the account certified under the act of 
Congress from the Treasury Department against the postmas- 
ter, brought down to the 3lst of August, 1839, exhibiting 
a balance in favor of the United States, at that date, of 
$5,515.89; and all the evidence on behalf of the defendant 
was 2 letter to him from the Postmaster-General, dated on the 
19th of December, 1837, announcing the fact, that a draft had 
been drawn on the defendant in favor of the Treasury Depart- 
ment, for the sum of $5,000 in specie, and requesting the 
deposit of that sum with the Bank of Virginia, at Richmond, 
as the agent for the treasury. Upon the aforegoing pleadings 
and evidence, the following prayers were made, and instruc- 
tions given at the trial. 

The attorney for the United States moved the court to in- 
struct the jury, ‘that all payments made by the postmaster, 
Walter I’. Jones, to the General Post-Oflice, after the execu- 
tion of his official bond, on the Sth of August, 1836, and sub- 
sequently to any default at the end of a quarter, without any 
direction by him or by the Postmaster-General as to the appli- 
cation of said payments, should be applied in the first instance 
to extinguish each successive default in the order in which it 
fell due ; and if, by such application of said payments, the jury 
shall believe from the evidence that all of the defaults which 
occured two years before the institution of this suit were ex- 
tinguished within two years after the same were respectively 
committed, that the act of Congress, which limits the insti- 
tution of suits against the sureties of a postmaster to two years 
after the default of the principal, has no application to this 
case, and cannot affect in any degree the plaintiffs’ right to 
recover in this action.” 

And the counsel for the defendant moved this court to in- 
struct the jury, —“ Ist. That if the jury shall find that the said 
deputy postmaster, Walter I. Jones, committed any default or 
defaults in office at any time or times more than two years 
before the commencement of this suit, and that such default or 
defaults were then known to the Postmaster-General ; and, 
further, that the said deputy postmaster continued in default 
to an equal or greater amount thenceforth, until he was dis- 
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charged from office; that the Postmaster-General failed to in- 
stitute, or cause to be instituted, a suit against the said deputy 
postmaster and his sureties for two years from and after such 
default or defaults were made, —then the defendant, Thomas 
Ap Catesby Jones, one of the sureties of the said deputy post- 
master, is not liable to the United States, nor can any suit be 
maintained against him on the oflicial bond of the said deputy 
postmaster, wherein the defendant was bound as one of the 
sureties for any default or defaults committed by the said 
deputy postmaster. 

“2d. That as this suit was commenced on the 12th of March, 
1840, the jury should inquire whether any default was com- 
mitted by the said deputy postmaster, Walter F. Jones, in not 
duly paying over any balance or balances of money which be- 
came due from him on account of collections by him officially 
made before the end of the quarter next preceding the 12th of 
March, 1838, namely, the quarter ending on the 31st of Decem- 
ber, 1837. And if the jury shall find that the said deputy 
postmaster was so in default in not duly paying over such 
balances or balance due from him on account of collections by 
him officially made before the end of the quarter ending the 
31st of December, 1837, and that such default was then known 
to the Postmaster-General, then they should apply, towards 
the discharge of such balances or balance, all such payments 
made by the said deputy postmaster during his continuance in 
office subsequently to the 3lst of December, 1837, as they 
shall find to have been made out of moneys officially collected 
by him before that date, or out of his private funds ; and they 
should apply all other payments made by him after that date, 
and during his continuance in office, towards the discharge of 
the balances or balance which became due from him on ac- 
count of moneys by him officially collected after the 31st of 
December, 1837, during his continuance in office. 

“3d. And that, as to the payment of § 1,121.54, which 
was made by the said deputy postmaster after he was dis- 
charged from his office, the jury should inquire whether that 
payment was made by him out of moneys remaining in his 
hands on account of collections officially made by him before 
the 31st of December, 1837, or out of his own private funds ; 
or whether that payment was made out of moneys officially 
collected by him during his continuance in office subsequently 
to the 31st of December, 1837; and if the jury shall find that 
that payment was made, and of moneys remaining in his hands 
of collections by him officially made prior to the 31st of De- 
cember, 1837, or out of his own private funds, then the jury 
should apply that payment towards the discharge of the bal- 
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ance which was due from him on the 31st of December, 1837 ; 
but if the jury shall find that that payment of $1,121.54 was 
made by the said deputy postmaster out of money officially 
collected by him during his continuance in office subsequently 
to the 31st of December, 1837, then they should apply the 
said payment towards the balance that accrued and became 
due from him on account of moneys officially collected by him 
during his continuance in office subsequently to the 3lst of 
Dece smber, 1837.’ 

ah hereupon, the court gave the said instruction prayed by 
the attorney for the United States, and refused to give the said 
instructions prayed by the counsel for the defendant ; to which 
opinion of the court the defendant by his counsel excepted, 
and prayed the court to sign and seal this bill of exceptions, 
which is done accordingly.” 

The jury found a verdict for the United States, assessing 
their damages to the sum of § 4,387.09, with interest thereon 
from the 3lst day of August, 1839, till payment; and upon 
this verdict a judgment was entered for the sum of $10,000, 
the penalty of the bond, to be discharged by the damages and 
interest by the jury assessed, and the costs of suit. 

It is apparent that the only question of law raised in this 
cause is the question of an appropriation of payments by 
debtor and creditor, it being insisted, in behalf of the United 
States, and being so ruled by the court below, that when, at 
the end of a quarter, there might be a default on the part of a 
postmaster, it was competent for him to supply such default, 
or to extinguish the debt then due from him, by payments 
made posterior to the end of the quarter; and that, in the 
event of an omission by the postmaster to appropriate the 
payments so made by him, it was the right of the government 
to apply them at its discretion to the extinguishment of pre- 
vious balances; and that if, by such application, all defaults 
occurring within two years previously to the institution of the 
suit had been extinguished, the act of Congress did not affect 
the plaintiff's right of recovery. 

On behalf of the defendants below, it is insisted that the 
receipts by the postmaster, within a given quarter, should be 
applied, exclusively or primarily, to the debt due from the 
postmaster for that quarter ; and that, if there should have ex- 
isted any balances for previous quarters, these should not be 
extinguished by subsequent receipts; and that, if permitted to 
remain for the space of two years without being claimed (as 
such balances) by suit on the part of the government, the 
omission should operate a complete exoneration of the sureties. 
With respect to the position contended for as above, it may be 
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remarked, that a construction of the act of Congress which, in 
numerous instances, would interpose in the way of a debtor 
obstructions to the voluntary payment of his own debt, and 
compel the creditor to resort to a reluctant, dilatory, and ex- 
pensive litigation for its recovery, would never be adopted 
except under the influence of some controlling principle or ne- 
cessity, rendering such a proceeding unavoidable ; and no such 
principle or necessity can be perceived where a creditor is 
willing to receive his money, the debtor is willing to pay it, 
and the surety assents to, or acquiesces in, the payment. We 
cannot therefore approve an interpretation of the act of Con- 
gress like that assumed in the defence, which would require 
that quarterly balances should at all events, and in opposition 
to the will of the parties, justly inferred trom their conduct, 
remain open and unsatisfied, to become the subjects of future 
contest. 

Upon the question of the appropriation of payments, some 
diversity, and even contrariety, may be found in the doctrines 
of the courts; yet nothing of the kind, it is thought, can be 
deduced from them which should embarrass the adjudication 
in this case., In the general proposition upon this subject, all 
the courts agree. It is this: —“ That the party paying may 
direct to what the application is to be made. If he waives his 
right, the party receiving may select the object of appropriation. 
If both are silent, the law must decide.” With the third 
branch of this proposition, the most fruitful of uncertainty and 
embarrassment, namely, the decision which the law would make 
in the silence or entire forbearance of the parties, we are here 
not particularly called on to deal, the subject here being more 
immediately the right of the creditor to make an appropriation 
of payments, and the limitations upon that power resulting 
from the delay or lapse of time, from the character of the 
transactions between the debtor and ereditor, and the rights of 
third persons which may be affected by those transactions. In 
instances of official bonds executed by the principal at different 
times, with separate and distinct sets of sureties, this court has 
settled the law to be, that the responsibility of the separate 
sets of sureties must have reference to, and be limited by, the 
periods for which they respectively undertake by their con- 
tract, and that neither the misfeasance nor nonfeasance of the 


pritcipal, norany cause of responsibility occurring within the 
_Tretiod for which one set of sureties have undertaken, can be 
transferred to the period for which alone another set have 
a made themselves answerable. Such is the rule established 


in the cases of The United States v. January and Patterson, 7 
Cranch, 572, and of The United States v. Eckford’s Executors, 
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1 How. 250. The case before us is free from any embarrass- 
ment of conflicting interests between separate sets of sureties. 
In this case there is but one bond; it presents the instance of 
ai appropriation of payments between a single debtor and cred- 
itor. Upon the question, as understood in this form and with 
this limitation, there is not a perfect uniformity in the decisions 
either in England or in this country. The opinion of Sir Wil- 
liam Grant in Clayton’s case, 1 Merivale, pp. 604 e¢ seq., has 
often been referred to as a high authority in favor of the re- 
striction of the right of the creditor to make the application to 
the exact period of time at which the payment was made. 
A close examination of the opinion of this able judge, however 
it may show the inclination of his mind on this subject, 
ean hardly be received as an express adjudication upon the 
point in support of which it is adduced. In Clayton’s case, page 
605, speaking of the right of appropriation in the creditor in the 
absence of express direction, Sir Wm. Grant says: — “ There is 
certainly a great deal of authority for this doctrine ; with some 
shades of distinction, it is sanetioned by the cases of Goddard 
v. Cox, 2 Strange, 1191; of Wilkinson v. Sterne, 9 Mod. 427 ; 
of Newmarch v. Clay, 14 East, 239; and of Peters v. Anderson, 
5 Taunt. 596.” He proceeds : — “ There are, however, other 
eases, Which are irreconcilable with this indefinite right of elec- 
tion in the creditor, and which seem, on the contrary, to imply 
a recognition of the civil law principle of decision. Such are, 
in particular, the cases of Meggott v. Mills, 1 Ld. Raym. 287, 
and Dowe v. Holdworth, Peake’s N. P. 64. The cases then 
set up two conflicting rules, —the presumed intention of the 
debtor, which, in some instances at least, is to govern, and the 
ex post facto election of the creditor, which, in other instances, 
is to prevail. 1 should therefore feel myself a good deal em- 
barrassed, if the general question of the creditor’s right to make 
the application of indefinite payments were now necessarily to 
be determined. But I think the present case is distinguishable 
from any of those in which that point has been decided in the 
creditor’s favor.” Again, on page 609, we find the following 
statement from this same judge, namely, that the creditor re- 
ceived his account drawn out by his debtor, the banker who 
kept the account, and made no objection to it whatever, and the 
master stated in his report that the silence of the customer (the 
creditor), after the receipt of his banking account, is regarded as 
an admission of its being correct. ‘ Both creditor and debtor 
must therefore,”’ says the judge, “ be considered as having con- 
curred in the appropriation.” This case has been adverted to 
somewhat at length, although it is often referred to as high 
and express authority, with the view of showing that it does 
58 * 
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not adjudge directly the point of the ereditor’s discretion in the 
appropriation of payments, however strongly it may intimate 
the inclination of the Master of the Rolls as to that question. 
Later decisions in the English courts would seem to be wholly 
irreconcilable with the remarks of Sir William Grant in Clay- 
ton’s case. Thus, in Simpson v. Ingham, decided in 1523, and 
reported in 2 Barn. & Cres. 65, Bayley, Justice, speaking of the 
right of creditors to appropriate paymeuts, uses this language : 
— “It has been insisted, that, at that period of time, they had 
no right so to do, because they were precluded by the entries 
which they had already made in their own books in the inter- 
mediate space of time. Lf indeed, a book had been kept for the 
common use of both parties as a pass-book, and that had been 
communicated to the opposite party, then the party making 
such entries would have been precluded from altering the 
account; but entries made by aman for his own private pur- 
poses are not conclusive on him until he has made a commun- 
cation on the subject ef those entries to the opposite party. 
Until that time, he has the right to apply the payments as he 
thinks fit.” Holroyd, Justice, in the same ease, says : — ** The 
persous payime the mone y not having made any direct applica- 
tion of it, the right of making such application devolved on the 
receivers ; and if they have done no aet which ean be consid- 
ered as such an application, it is equally clear, that, althoug! 
they did not apply it at the moment ef payment, they woul: 
have the right to make the application at a subsequent period. 
The question therefore is, whether, from any entry in the 
books, there appears to ese been a complete election by them 
io apply the pay ments 1 in any other way than they are applied 
in the accounts which have been aetnally delivered. Now, 
these entries not having been commumeated to the cpposite 
party, it seems to me that the election was not complete. The 
effect of making the entries in their own private books shows 
only that the idea of so a ply ing the payment had passed in 
their own minds. [tis much the same thing as if they } had 
expressed to a stranger their intention of making such sypplica- 
tion of the payments, aud had afterwards refused to carry such 
intention into effect.” Still later (in L834), in the ease ef 
Philpot v. Jones, 2 Adolph. & Ellis, 41, Denman, Chief Jus- 
tice, says: — The defendant made no application of that pay- 
ment; the plaintiff therefore may eleet af any (ne to appre- 
priate it to this part of his demand.” And so Taunton, Justice, 
in the same case : —** Here the 217 were paid without any ap- 
plication to the particular items of the account. The plaintiff 
then might apply that payment to the items in question ; and 
he was not bound to tell the defendant at the time that he 








1 
] 
se 











JANUARY TERM, 1849. 691 








Jones v. The United States. 
made such application; he might make it at any time before 
the case came under the consideration of the jury.” In Smith 
v. Wigler and ‘Turnicliffe, 3 Moore & Scott, 175, Tindall, Chief 
Justice, said that the creditor must make the appropriation at 
the time the money comes to his hands. Yet, in Mills »v. 
Fowkes, 5 Bingham’s New Cases, 455, the same Chief Justice 
said, that, in conformity with the rule in Simpson v. Ingham, 
the creditor may make the application at any time before action 
hrought. Bosanquet, Justice, said, in the same case, that the 
receiver might appropriate the payment, if the debtor had not, at 
any time before action commenced ; and Coltm: in, Justice, that, 
notwithstanding the doubt expressed by the Master of the Rolls 
in Clayton’s case, the more correct view seemed to be, “ that 
the creditor ts not limited in point of time.” 

In the case of The Mayor of Alexandria v. Patton, reported in 
! Cranch, 320, Chief Justice Marshall said, in pronouncing the 
decision : —** It is a clear principle of law, that a person owing 
money on two several accounts, as upon a bond and simple 
contract, may elect to apply his payments to which account he 
pleases; but if he fails to make the application, the election 
passes from him to the creditor. No principle is recollected 
which obliges the creditor to make the election immediately. 
After having made it, he is bound by it; but until he makes 
it, he is free to credit either the bond or the simple contract.” 
So, too, Justice Story, im delivermg the decision in the case 
of Kirkpatrick v. The United States, 9 Wheaton, 724, says, — 

The general doctrine is, that the debtor has a right, if he 
pleases, to make the appropriation of payments ; if he omits it, 
the creditor may make it: if both omit it, the law will apply 
the payments according to its own notions of justice. It is cer- 
tainly too late for either party to claim a right to make an ap- 
plication after the controversy has arisen, and a fortiori at the 
time of the trial.’ The two cases last cited, with those of The 
United States v. January, and of The United States v. Eckford’s 
Executors, comprise the substance, it is believed, of all that has 
been ruled by this court upon the subject of the appropriation 
of payments. There are several State decisions upon this sub- 
jeet, which are not adverted to; but amongst these, if examined, 
there will be found some contrariety. Au attempt to reconcile 
any discrepancies, either real or apparent, amongst either the 
Muglish or American cases, would scem to be at least useless 
here, inasmuch as, with regard to the only principle connected 
with the appropriation of payments which we deem to be in- 
volved in this case, all the decisions concur. There is not even 
a decision to be found which denies to the creditor, where the 
debtor has been quiescent, the right to appropriate payments at 
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the periods at which they shall be made ; and the concession 
of this restricted right we hold to be decisive of the character 
and fate of the transaction under review. ‘That transaction ex- 
hibits one general account of debit and credit continued from 
its commencement to its close, when, and at no prior time, the 
balance is struck. On the due side of the account are presented 
the amounts received by the postmaster for postages within 
the periods there stated, and on the other side are entered to his 
credit the sums paid by him, either in cash or in drafts from the 
Postmaster-General, in an exact conformity with the dates at 
which the transactions occurred. By this application any bal- 
ance which may have existed at the end of a previous quarter 
was extinguished, and sometimes overpaid, and the account thus 
brought down to the final balance. To this mode of applica- 
tion no just objection can be perceived ; the parties interested 
in the payments were the same throughout, and equally liable 
for all; the payments being made generally, and without any 
appropriation by the debtors who were thus liable, it was the 
undoubted right of the creditor to apply them to any sums an- 
tecedently due. Indeed, in the case of The United States v. 
Kirkpatrick, this court say, that “im long running accounts, 
where debits and credits are perpetually occurring, and no bal- 
ances otherwise adjusted than for the purpose of making rests, 
we are of opinion that payments ought to be applied to extin- 
guish the debts according to the priority of time.’ In this case 
they have been so applied, and in strict conformity with the 
times at which such payments were made 

We conclude our view of this question in the language of 
Judge Hopkinson, in the case of The Postmaster-General v. Nor- 
vell, Gilpin, 134: — ‘The application of the moneys received 
in a subsequent quarter to the payment of the debt or balance 
antecedently due being perfectly correct and lawful, it follows 
that no part of the default for which suit is brought accrued 
two years before ; on the contrary, all the balances antecedent to 
the last quarter were extinguished by the successive payments, 
and the final balance falls on the last quarter.’’. A contrary re- 
sult could be attained only by changing the manner in which 
the accounts have been kept, and by arranging the actual trans- 
actions as they have occurred between the parties, —a proceed- 
ing which we think is required neither by the letter nor the 
objects of the act of Congress. The judgment of the Circuit 
Court should therefore be, and is hereby, aflirmed. 


Order. 
This cause came on to be heard on the transcript of the record 
from the Circuit Court of the United States for the Eastern 
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District of Virginia, and was argued by counsel. On consider- 
ation whereof, it is now here ordered and adjudged by this 
court, that the judgment of the said Circuit Court in this cause 
be, and the same is hereby, affirmed. 

















Benzamin D. Harris, PLAINTIFF IN ERROR, t. JAMES D. WALL. 


The conditions under which a party is permitted and a magistrate authorized to 
take a deposition de bene esse by the thirtieth section of the Judiciary Act are, — 
Ist. That the witness lives at a greater distance from the place of trial than 
one hundred miles. 
2d. Or is bound on a voyage to sea. 
3d. Or is about to go out of the United States. 
4th. Orout of such district to a greater distance from the place of trial than 
one hundred miles before the time of trial. 
5th. Or is ancient or very infirm. 
And to entitle himself to read the deposition upon the trial, the party must show, — 
Ist. That the witness is dead. 
d. Or gone out of the United States. 
d. Or to a greater distance than one hundred miles from the place where the 
court is sitting. 
4th. Or that, by reason of age, sickness, or bodily infirmity, he is unable to travel 
and appear at court. 

The authority or jurisdiction conferred on the magistrate is special, and confined 
within certain limits or conditions, and the facts calling for the exercise of it should 
appear upon the face of the instrument, and not be left to parol proof. 

Therefore, where the magistrate, in his notice to the opposite party, only said that 
the witness was about to * depart the State,” and in his certificate omitted to state 
the reason for taking the deposition, it was not competent for the party, at tH 
trial, to supply the defect by proving that the witness was about to go out of the 
United States. 

The service of the notice upon the opposite party should be certified by the magis- 
trate as well as the marshal. 

When counsel have signed an agreement that a deposition may be read in evidence 
to the jury, it is too late, after its reading, to ask the court to exclude from the 
consideration of the jury a part of the deposition. 


2 
3 


Ts case was brought up, by writ of error, from the Circuit 
Court of the United States for the Southern District of Mis- 
sissippl. 


In February, 1839, the following sealed note was executed : — 


$10,391.06. Clinton, Miss., February, 1839. 
On. or before the first day of January, eighteen hundred and 
forty, we or either of us promise and bind ourselves, our heirs, 
&c., to pay to Benjamin D. Harris, his heirs or assigns, the sum 
of ten thousand three hundred and ninety-one dollars and six 
cents, with eight per cent. interest thereon from the date hereof. 
Given under our hands and seals, the day and date above 

written, T. W. Wiyrer. [seat. | 

Jas. M. Wat. [sEat. | 














ad 


2 ae 


ee 


5 Re ee SS 


ee Se 


et a een 











een ee = ae 





694 SUPREME COURT. 





Harris v. Wall. 





Suit was brought upon this note at May term, 1840. Judg- 
ment went against Winter by default, and it is not necessary 
to notice him further. 

Wall put in three pleas. The first two were substantially 
the same, and were, that the introduction of slaves into Mis- 
sissippi, as merchandise, after the first day of May, 1833, was 
prohibited by the constitution of that State, and the contract 
for their purchase and sale, therefore, void. These pleas averred 
that the note was given for the purchase of slaves so intro- 
duced. ‘To these pleas the plaintiff took issue. 

The third plea was, that the slaves were above the age of 
fifteen years, and were introduced into the State of Mississippi 
from one of the United States as merchandise, and sold to 
Winter by the plaintiff, without having complied with the fourth 
and fifth sections of an act entitled ‘* An act to reduce into one 
the several acts concerning slaves, free negroes, and mulat- 
toes,” passed June 15th, 1822. To this plea the plaintiff de- 
murred. 

In November, 1844, the cause came on for trial, issue having 
been joined upon the first two pleas, and a joinder in demurrer 
having been filed as to the third. The jury found a verdict for 
the defendant upon the issue upon the first two pleas, and the 
record did not show any judgment of the court upon the de- 
murrer. 

In the course of the trial, the plaintiff, Harris, took four ex- 
ceptions to opinions of the court. 

Ist. As to the admissibility in evidence of the deposition of 
William S. Rayner. 

2d. As to the admissibility in evidence of parts of the deposi- 
tion of Benjamin G. Sims. 

The 3d and 4th were, that Wall had filed a bill in chancery 
against Harris, which Harris had answered; and that Wall 
could not, in a trial at law, introduce evidence to contradict 
Harris’s answer. 

Ist exception, —as to Rayner’s deposition. 

The following is the notice and certificate attached to the 
deposition. 





‘* Jackson, May 1, 1843. 
“Mr. B. D. Harris, or Messrs. Rives & Suetron, his Attorneys 
at Law : — 


‘Take notice, that on Wednesday next, the third day of May, 
A. D. 1843, at the clerk’s office of the Circuit Court of the 
United States for the Southern District of Mississippi, between 
the hours of eight o’clock, A. M., and three o’clock, P. M., at the 
town of Jackson, I shall take the deposition of William S. 
Rayner, (about to depart the State,) to be read on the part of the 
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defendant de bene esse in a certain action at law, depending in 

said court, wherein said Harris is plaintiff, and Winter and 

Wall defendants; where you can attend. Yours, &c. 
“Geo. W. Mitter, U. S. Commissioner.” i 


Marshal’s return : — “ Executed by handing Wm. M. Rives a 
copy between the hours of eleven, A. M., and twelve, M., May 
1, 1843. ‘“ AnperRSON Miter, Marshal, 


By Z. P. Warpetit, D. M.” 


“The deposition of William 8. Rayner, taken before the un- 
dersigned commissioner of aflidavits in and for the Southern Dis- 
trict of Mississippi, at the clerk’s oflice of the Circuit Court of 
the United States for the Southern District of Mississippi, in the 
town of Jackson, between the hours of eight o’clock, A. M., and 
three, P. M., on the 3d day of May, A. D. 1843, according to a 
notice by me issued and hereunto annexed; said deposition to 
be read as evidence on the part of the defendant de bene esse in 
the trial of a certain action at law, depending and mentioned in 
the Circuit Court of the United States for the Southern District 
of Mississippi, wherein Benjamin ,D. Harris is plaintiff, and 
Winter and Wall defendants.” 


(Then follows the deposition, to which is attached the fol- 
lowing certificate : —) 





“United States of America, Southern District of Missis- 
sippi, set. i 
“T, George W. Miller, commissioner of affidavits, &c., in and 
for the Southern District of Mississippi, do hereby certify that 
the foregoing deposition of William S. Rayner was taken, sub- i) 
scribed, and sworn to before me, and by me reduced to writing 
in the presence of said witness, at the time and place men- 
tioned in the caption thereof, at the time of which I was at- 
tended by James M. Wall, one of the defendants, and William 
M. Rives, Esq., attorney for plaintiff, who declined putting any 
interrogatories to said witness. I further certify that I am not 

a counsel for either party, or interested in the event of said 
cause. | ' 

f 





CORE ia 





‘Given under my hand and seal at Jackson, this 3d day of 
May, A. D. 1843. 
“Geo. W. Minter, U. S. Commissioner.” 


The court allowed the deposition to be read in evidence, to 
which the plaintiff excepted. ; 





2d exception, — respecting the deposition of Sims. 4 
This deposition had upon it the following indorsement, a 


viz. :— 
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“When sworn to, it is agreed this deposition of B. G. Sims 
may be used in the cause stated in the caption as evidence. 
“ Rives & Suetron & Tuompson, for Plaintiff. 
Mayes & Curron, for Defendant Wall.” 


After the defendant had read to the jury the deposition of 
Benjamin G. Sims, which was done subject to exceptions, the 
plaintiff moved the court to exclude from the jury that part of 
said deposition which proved or tended to prove said plaintiff te 
be a negro-trader ; but the court overruled said motion, on the 
ground that the counsel of the plaintiif had agreed in writing 
on said deposition, that the same might be read in evidence. 

This opinion of the court constituted the second exception. 

The third and fourth exceptions were abandoned by ‘he 
counsel for the plaintiff in error, and need not be further notic 1. 


The cause was argued by Mr. Nelson, for the plaintiff in 


error, aud Mr. Clifton, for the defendant in error. 


Mr. Nelson. 

The first exception relates to the admissibility in evidence of 
the deposition of William 8. Rayner, and is grounded on the 
insufliciency of the notice, under the act of September 24th, 
1789, § 30. 

That act authorizes the taking of the deposition of a witness 
de bene esse “who shall live at a greater distance from the 
place of trial than one hundred miles,” or “is bound on a voy- 
age to sea,” or “is about to go out ef the United States,” or 
“out of such district (in which a cause may be depending) and 
to a greater distance from the place of trial than one hundred 
miles,” upon proper notice to the adverse party. 

Now the notice given in regard to this deposition does not 
bring the case within the act of Congress, because, whilst it 
states that the witness was about to depart the State, it does 
not allege that he was about to go to a greater distance than 
one hundred miles from the place of trial, and it might well 
have been that the witness would leave the State, and yet 
be within reach of the process of the court. 

To show the strictness with which the act of Congress in 
question has been construed, reference is made to the cases fol- 
lowing. Bell x. Morrison et al., 1 Peters, 355; The Sam- 
uel, 1 Wheaton, 9; The Patapsco Ins. Co. rv. Southgate, 5 Pe- 
ters, 604; ‘The Thomas and Henry, | Brockenbrough, 373. 

The second exception regards the admissibility in evidence 
of part of the deposition of Benjamin G. Sims, which the 
court below suffered to go to the jury, because of the agree- 
ment of counsel appended to it. 
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It is submitted that the court erred in this, since the true con- 
struction of that agreement is, that the deposition was to be re- 
ceived in evidence only in so far as the matters contained in it 
were legally admissible in support of the issues joined in the 
cause ; and it being conceded, as indeed it cannot be denied, 
that the portion of the deposition excepted to was not in itself 
evidence, the agreement could not make it admissible. It is 
like the case of a witness examined on the stand, whose state- 
ments improperly made in the hearing of the jury will be ex- 
cluded by the court at any time during the trial. 

The third and fourth exceptions, which relate to the admis- 
sibility of the answer in chancery, are believed to be untenable. 

But, independently of these exceptions, the plaintiff in error 
i. ‘sts that the judgment of the court below must be reversed, 
because the record shows that nothing has been found to justify 
that judgment. 

The issues passed upon the jury, as the court will perceive, 
are wholly immaterial, the existence or non-existence of the 
facts involved in them in no wise affecting the rights of the 
parties to the controversy. 

They put the defence in the action exclusively on the ground 
of the consideration of the bill sued upon, which was, that it 
had been given for slaves introduced by the plaintiff into the 
State of Mississippi after the 3d day of May, 1833. 

Now that this consideration was a good une, has been over 
and over again settled by this court. Groves v. Slaughter, 
15 Pet. 449; Harris v. Runnels, 5 How. 135; Truly v. Wan- 
zer et al., 5 How. 141; Sims v. Hundley, 6 How. 1. 

In the last of these cases, on page 6, Chief Justice Taney 
says, —‘‘It is the settled law in this court, that contracts of 
this description, made at the time when these notes bear date, 
were valid, and not prohibited by the constitution of Missis- 
sippi.”’ 

This being the law of the case, it is clear that the plaintiff 
below might have treated these pleas as nullities, and, as far as 
they were concerned, have signed judgment for the want of 
a plea. 

Sut he inadvertently took issue upon them, and the jury de- 
cided the facts against him; and in that state of the case it is 
equally clear that he might have moved the court for judgment 
non obstante veredicto. 

This he omitted to do, and now the inquiry is whether that 
omission precludes him from availing himself of the insuffi- 
ciency of the judgment in this court. 

That it does not, the plaintiff in error thinks is clear upon 
principle as well as upon authority. 

VOL. VII. 59 
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That the issue was not material, see 2 Saunders, 319 
(No. 6). 

That the defect is error, for which the judgment will be re- 
versed, it is respectfully submitted, will be conclusively shown 
by the following cases. 6 Cranch, 221, 223, 225; Kirby, 
139; 2 Root, 4,204; 2'T. R. 759; 2 Archbold’s Practice, 758 ; 
1 Mason, 62; 4 Howard, 131. 

In the case last cited, the question was elaborately examined, 
and the principle and practice settled, under circumstances 
much less strong than those which are disclosed in the record 
in this case. 

But it is supposed by the counsel for the defendant in error, 
that the judgment rendered in the court below must be sus- 
tained because it is said to be a general judgment, and that the 
third of the pleas of the defendant below set up a sutlicient 
defence to the action. 

To this it is answered, in the first place, that there was no 
judgment rendered in the court below upon that plea, and this 
is manifest from the whole record. 

The plea was in bar, and, if good, furnished a full defence to 
the plaintiff's action. Yet a jury was called to decide the 
issues of fact, wholly unnecessary to be passed upon if the plea 
in question had been adjudged good. 

Nor does the judgment profess to be rendered on the de- 
murrer, — it is on the verdict. 

As to the form of a judgment on demurrer, see 2 Saunders, 
300 (No. 3); 2 Archbold’s Practice, 11: Archbold’s Forms, 
306; Tidd’s Practical Forms, 200. 

Even, however, if it were otherwise, and judgment had 
been rendered on the demurrer, it could not have been sup- 
ported. 

This plea was framed on the act of Mississippi of the 18th of 
June, 1822, 4th and 5th sections (Howard and Hutchinson’s 
Digest, 156). 

The first-mentioned of these sections (the fourth) prescribes 
the mode and manner in which slaves may be imported as 
merchandise into Mississippi; the fifth, what shall be done 
when such slaves are sold. 

The sixth section of the same act imposes a penalty of $100 
for every slave sold without a compliance with the provisions 
of the fourth and fifth sections. 

Now it is apprehended, that, upon the true construction of this 
act, the non-compliance by the seller with the provisions of the 
sections mentioned does not invalidate a sale made by him. 
On the contrary, the sixth section of the act, by its terms, rec- 
ognizes the validity of such sales. 
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The plea does not allege any combination or collusion be- 
tween the plaimtiff and defendant in regard to the introduction 
of the slaves sold into Mississippi. Can it, then, be doubted, 
that, under the provisions recited, the defendant acquired a title 
to the slaves in question under his purchase? And if so, is it 
not equally clear, that, though liable to the penalty denounced 
by the sixth section of the act in question, the plaintiff is com- 
petent to enforce his contract against the defendant? It can 
hardly be that the defendant has acquired a title to the property 
purchased, and yet is not answerable for its price. 

Questions of this character have been frequently considered 
and decided. See 11 Wheat. 258: 4 Burr. 2069; 6 T. R. 
410; 3 T. R. 418; 1 Bos. & Pull. 295; 7 Taunt. 246; 4 N. 
Hamp. 290: 8 Wheat. 357; 12 Peters, 70; Walker, 293 ; 
1 Litt. 16, 19. 

In any view, therefore, which may be taken of this act of 
Mississippi, (assuming it to be in force, though some intimation 
is given in the notes of the defendant’s counsel, that it has 
been repealed, ) it is submitted, that it cannot avail to defeat the 
recovery by the plaintiff of his demand. But it is insisted 
that the question does not arise in this case, the record showing 
that the demurrer, at the time of the trial of the issues before 
the jury, was undisposed of, and that the judgment was ren- 
dered on the verdict alone. 


Mr. C. R. Clifton, for defendant in error, in reply. 

1. The act of 1789, which authorizes the taking of the dep- 
osition of a witness de bene esse, nowhere requires that the 
notice should show that the case was within the provisions of 
the act. The decisions cited by the counsel for the plaintiff 
only establish what has never been controverted, that the party 
who offers a deposition taken de bene esse must show that the 
case provided for by the act existed, and that there had been a 
full compliance with its requisitions. 

In this case the counsel of the opposite party attended the 

examination. 
_ When the deposition was offered, in open court, the party of- 
fering it proved, that, at the time it was taken, the witness was 
on his way to the republic of Texas,—that is, he was 
“about to go out of the United States,’—and that he then, at 
the time of offering it, resided in that republic. These facts 
having been proved by evidence aliunde, the certificate of the 
commissioner showed every other faet required by the act of 
Congress to render the deposition competent, and we insist 
there was a compliance with all its provisions. 

The only object of the notice was to secure the attendance 
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of the counsel at the examination. He attended, and pleads in 
abatement to the notice, that it was insuflicient, — his presence 
refuting his plea. 

2. The deposition of Sims ought not to have been excluded. 
The issue was as to what was the consideration of the bond 
sued on; it being averred on the one side that it was for slaves 
introduced into the State of Mississippi and sold in the year 
1836, and denied on the other. The deposition contains sev- 
eral circumstances conducing to show the truth of this averment; 
and among these is the one objected to, — that is, that the plain- 
tiff had carried slaves to Mississippi for sale, and was, in fact, 
engaged in the avocation of a “ negro-trader.””. How far the de- 
fendant would have been permitted to go in making this proof, 
in opposition to the will of the plaintiff, it is not now needful 
to inquire, since no such opposition was made. This fact was 
proved in a deposition, which the plaintiff agreed should be 
read as evidence to the jury; and he cannot now ask the ap- 
pellate court to reverse the judgment, because the court below 
held him to his own agreement. 

(The counsel then proceeded to the discussion of the point 
involving the construction of the constitution of Mississippi, and 
arising on the issues found by the jury for the defendant ; but 
was arrested for the moment by the chief justice, who, after 
conference with the other members of the court, said, that this 
question had been repeatedly settled by this court, and the court 
could not consent to consider it an open question, and hear it 
again argued. The counsel acquiesced with manifest reluc- 
tance, and, being asked by a member of the court if there was 
any other point in the case, said : — 

There is a special plea founded upon the fourth and fifth see- 
tions of the act of the 18th of June, 1822, which, if not repeal- 
ed by the provision of the constitution of Mississippi as to the 
introduction of slaves, presents a valid defence to the action. 
It is demurred to. 

In Mississippi, these sections have been considered as repealed, 
upon the ground that the constitution, which is the supreme 
law, prohibits the introduction of slaves absolutely, and there- 
fore repeals all laws permitting them to be imported upon con- 
dition. 

This court, adhering to its former decisions, cannot regard 
these sections as repealed, because, if the constitution did not 
prohibit their introduction from the Ist day of May, 1833, the 
law which specified the conditions upon which they might be 
imported and soid remained in full force. 

The language of these sections is: — “ It shall not be lawful 
for any person or persons to import into this State, from any of 
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the United States, or the Sensiiailins the reof, as merchandise, any 
slave or slaves, either negro or mulatto, or of any other descrip- 
tion whatever, above he age of Gtinon years, without having 
previously obtained a certificate, signed by two respectable free- 
holders in the county of the State or Territory from whence 
such slave or slaves is or are brought; which certificate shall 
contain a particular description of the stature and complexion 
of such slave or slaves, together with the name, age, and sex 
of the same; and, furthermore, that the slave or slaves therein 
mentioned and described have not been guilty of murder, bur- 
glary, arson, or other felony, within their knowledge or belief, 
in such State or Territory ; which certificate shall be signed or 
acknowledged before the clerk of the county of the State or 
Territory where the same is given and certified by said clerk, 
specifying therein that the persons whose signatures are affixed 
thereto are respectable freeholders of the county and neigh- 
bourhood in which they reside. 

‘ Any person, who shall sell any slave or slaves brought into 
this State as merchandise, shall cause to be registered with the 
register of the Orphan’s Court of the county where such slave 
or slaves are, or are first sold, every certificate as aforesaid, the 
seller previously swearing that he believes the contents of such 
certificate or certificates to be just and true; which oath said 
register is hereby authorized and required to administer; for 
which service he shall receive the sum of one dollar for each 
certificate so registered.”? (See How. and Hutch. Digest, 
156, and Hutchinson’s Mississippi Code, 513.) The sixth 
section of the act imposes a penalty of $100 for every slave 
sold without a compliance with the said fourth and fifth sec- 
tions, recoverable in any court of competent jurisdiction. 

The facts stated in this plea are confessed on the record. 
The judgment of the court for the defendant is general. 

This court will inspect the entire record, and give judgment 
for that party who may appear to be entitled to it; and if the 
plea interpose a good defence to the action, the judgment of 
the court below, according to familiar principles, will not be 
disturbed. 

The counsel on the other side assumes, that, even if this were 
so, the defence disclosed by that plea is not a valid one; and 
he refers to a variety of cases for the purpose of sustaining 
that position. 

The first of these is that of Armstrong v. Toler, from 11 
Wheaton, which, as it is understood by me, cannot be tortured 
into an authority for the plaintiff. On the contrary, it decides, 
that, where a contract grows out of an illegal act, a court of 
justice will not lend its aid to enforce it. The selling of a 

59* 





Re. és 








702 SUPREME COURT. 





Harris v. Wall. 





slave, without a previous compliance with the requisitions of 
the law, which could alone make such sale legal, was an illegal 
act; and this, therefore, is an authority for the defendant. 

The case from 4 Burrow was an action on a boud given by the 
defendant to the plaintiff, to repay to the plaintiff the one half 
of a sum of money which the plaintiff had previously paid, for 
himself and the defendant, to a third party, in relation to a 
transaction forbidden by act of Parliament ; aud it was said by 
the court to be a fair and honest transaction between these two, 
and not in violation of the act. 

That from 6 T. R. 410, Booth v. Hodgson, is an authority 
for the defendant. 

In delivering the opinion in 3 T. R. 418, Lord Kenyon 
expressly declares that none of the provisions of the act were 
infringed. 

1 Bos. & Pull. decides, that, if the contract be stained by 
any thing illegal, the plaintiff! shall not be heard in a court of 
law. Simpson v. Bloss, 7 ‘Taunt. 246, holds that no action 
can be founded on an illegal contract, and furnishes a test for 
determining what is an illegal contract, which is decisive 
against this. 

The case from 4 N. Hamp. 290, is an express authority 
for the defendant. It decides, that, when a statute inflicts a 
penalty for the doing of a particular act, that act is, by impli- 
cation, prohibited and illegal. ‘“‘ Where an illegal contract is 
made between parties who are in pari delicto, the contract is 
void, and neither party can maintain any action which requires 
for its support the aid of such illegal coutract.”’ 

The other cases seem to me to have no very direct applica- 
tion to the question, and certainly furnish no support to the 
idea, that a party can successfully assert a right in a court of 
justice, to which he has entitled himself by a violation of law. 

Indeed, I had supposed, if there was a universal and uncon- 
troverted proposition in the common law, as it is known and 
understood in England and in this country, it was, that no act 
done in violation of the laws of the land, or in disregard or 
contravention of its principles, can be the foundation of a claim 
which can be enforced at law or in equity. And this has been 
the rule from Lord Holt to the present time, as can be shown 
by an unbroken series of decisions. In truth, this principle is 
much older than the common law, and was incorporated into 
that system from the civil law, whence it comes to us, clothed 
with the sanction of many centuries. 

Where the law, as in this case, declares it shall not be lawful 
to do a particular thing, unless under certain conditions and 
limitations, no action can be maintained upon a contract grow- 
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ing out of the doing of that thing, unless those conditions and 
limitations have been complied with. ‘To declare an act un- 
lawful, and at the same time to give a remedy to the person 
guilty of doing it, founded on his illegal act, would be to make 
the law as a house divided against itself. The law was never 
guilty of the absurdity of giving a legal action for an illegal 
act. 

In Bartlett v. Vinor, Carth. 251, Chief Justice Holt says, — 
“Any contract made for or about any matter or thing which is 
prohibited and made unlawful by any statute is a void contract, 
though the statute itself doth not mention that it shall be so, 
but only inflict a penalty on the defaulter, because a penalty 
implies a prohibition, though there are no prohibitory words in 
the statute.” The same is held in Bensley v. Bignold, 5 Barn. 
& Ald. 335; Drury v. Defontaine, 1 Taunt. 136 ; 14 Mass. 322 ; 
Holt’s N. P. Cas. 435. This rule is now applied as well to 
cases mala prohibita as mala in se. 2 Bos. & Pull. 374, 
wes 5 Barn. & Ald. 341; 2 Wilson, 351; 17 Mass. 281. 

‘'The policy of a penal statute may be enlarged, not for the 
purpose of inflicting the penalty, but to avoid the contract.” 
Dwarris on Statutes, 752; Mitchell v. Smith, 1 Binney, 1Jd- 
118; 4 Yeates, 34-54; 4 Serg. & Rawle, 151. 

No recovery can be had for printing a newspaper, whose pub- 
lisher does not first make the affidavit directed by the act, 
though the act does not, in terms, avoid the contract. Mar- 
chant v. Evans, 8 Taunt. 142; Roby v. West, 4 N. Hamp. 285. 

The 17 Geo. 3, ch. 42, sec. 1, declares, all bricks made for 
sale shall be 23 inches thick and 4 wide, and the second section 
imposes twenty shillings for every thousand bricks so made of 
less dimensions, as a penalty. Held, that bricks of less dimen- 
sions could not be recovered for, though there was nothing in 
the act declaring the sale void. Law v. Hodgson, 2 Camp. 147. 

And in the case of Sprergean v. McElwain, 6 Ohio, 442, 
it is decided, that where the statute forbids the keeping of a 
ninepin alley, under a penalty, a carpenter who builds one, 
knowing the object, cannot recover the price of building. 

It would he useless to multiply authorities on this pointe. 
The courts of England and this country, with a rare uniform- 
ity, have held that every contract made in violation of the laws 
of the land, or without complying with its provisions, or which 
is made in disregard or contravention of the statute or common 
law, is void, and cannot be entoreed in law or in equity. 1 
Leigh’s N. P. 6-13; 2 Peters, 539; 2 Carr. & Payne, 472; 4 
T. R. 466; 3 ib. 454; Cowper, 191; 2 Doug. 698; 1 Maule 
& Selw. 593; 5 Barn. & Ad. 887; 4 Peters, 410; 5 Johns. 320 ; 
1 Randolph, 76; 3 ib. 214; 1 Barn. & Cres. 192; 5 ib. 887. 
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Mr. Justice GRIER delivered the opinion of the court. 

On the trial of the issues of fact in this case before the Cir- 
cuit Court, the defendant offered to read the deposition of Wil- 
liam S. Rayner, which had been taken de bene esse, under the 
thirtieth section of the Judiciary Act. It was objected to by the 
plaintiff’s counsel, as not coming within the conditions pre- 
scribed by that act. The court admitted the deposition, and 
sealed a bill of exceptions, which is the foundation of the first 
assignment of error. 

A notice was served on the plaintiffs counsel, signed by the 
commissioner or magistrate, and stating the time and place at 
which it was intended to be taken, and that “I shall take the 
deposition of William S. Rayner, (about to depart the State,) to 
be read on the part of the defendant, de bene esse,” &c. 

When the deposition was offered, the defendant proved to 
the court, that ** when said deposition was taken, said Rayner 
was on his way to the republic of Texas, to reside there, and 
that he was a citizen of, and resided in, said republic.” 

It has been decided by this court, in the case of Bell v. Mor- 
rison, 1 Peters, 351, that ‘the authority to take depositions in 
this manner, being in derogation of the rules of common law, 
has always been construed strictly, and therefore it 1s neces- 
sary to establish that all the requisitions of the law have been 
complied with before such testimony is admissible.” 

The conditions under which a party is permitted, and a mag- 
istrate authorized, to take depositions de bene esse, under this 
act, are, — Ist, that the witness lives at a greater distance from 
the place of trial than one hundred miles; 2d, or is bound on 
a voyage to sea; 3d, or is about to go out of the United States ; 
Ath, or out of such district to a greater distance from the place 
of trial than one hundred miles, before the time of trial; 5th, 
or is ancient or very infirm. 

The magistrate is required also to deliver to the court, togeth- 
er with the depositions so taken, a certificate of the reasons of 
their being taken, and of the notice, if any, given to the oppo- 
site party. In order to entitle the party to read such depositions 
when taken and certified in due form of law, he must show, 
that, at the time of the trial, — Ist, either the witness is dead ; 
2d, or gone out of the United States; 3d, or to a greater dis- 
tance than one hundred miles from the place where the court 
is sitting ; 4th, or that, by reason of age, sickness, or bodily in- 
firmity, he is unable to travel and appear at court. 

Now, assuming that the defendant has brought himself with- 
in the conditions which would enable him to read a deposition 
regularly taken and certified according to the requisitions of 
this act, the question is, whether this deposition was so taken 
and certified. 
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The authority or jurisdiction conferred on the magistrate by 
this act is special, and confined within certain limits or condi- 
tions, and the facts calling for the exercise of it should appear 
upon the face of the instrument, and not be left to parol proof. 
The act of Congress requires them to be certified by the magis- 
trate. It would be reasonable, also, where notice is required 
to be given to the opposite party, that such notice should show 
on its face that the contingency has happened which confers 
jurisdiction on the magistrate, and gives a right to the party to 
have the deposition taken, so that the party on whom the no- 
tice is served may be able to judge whether it is necessary or 
proper that he should attend. ‘The notice in this case states 
only that the witness is “about to depart the State,” not that 
he is bound on a voyage to sea, or about to go out of the 
United States, or a hundred miles from the place of trial. 

This notice is appended or annexed to the deposition, with a 
return of service by the marshal; but the service is not cer- 
tified by the magistrate, nor does he certify, as required by 
the act, ‘the reasons ”’ for taking the deposition. The pres- 
ence of the plaintiff's attorney, who declined to take any part 
in the proceedings, cannot affect the case, or amount to a 
waiver of any objection to the want of authority apparent 
on the face of this certificate. 

We are of opinion, therefore, that the court erred in admit- 
ting this deposition to be read to the jury. 

The third and fourth exceptions have been abandoned on 
the argument, and the second does not appear to be well taken. 
When parties, with a full knowledge of the contents of a dep- 
osition, agree that it shall be read to the jury on the trial of the 
cause, they have no right to complain of the court for not ex- 
cluding from the consideration of the jury the very matter 
which they themselves have agreed should be read to them. 

The record in this case does not show that any judgment 
was given by the court below on the demurrer. If a defend- 
ant plead several pleas in bar, either of which is a defence to 
the whole action, and one be found in his favor, he is entitled 
to judgment. For this reason the parties may have considered 
it unnecessary to pray the judgment of the court on the plea 
demurred to, as the issues on the other pleas had been found 
in favor of the defendant, and judgment rendered thereon for 
him. And the plaintiff here, who was also plaintiff below, 
cannot assign error on an issue in which there was no judgment 
of the court below. The validity of the defence set up in that 
plea is consequently not before this court, and cannot be noticed. 
But as the trial of these issues below took place before the de- 
cision in this court of the cases of Harris v. Runnels, 5 How. 
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135, and Sims v. Hundley, 6 How. 1, and as these cases show 
that the issues of fact are immaterial, though found for the de- 
fendant, the defence will probably turn wholly on the decision 
of the point raised by the demurrer. 

The judgment of the Circuit Court is reversed. 


Order. 

This cause came on to be heard on the transcript of the reec- 
ord from the Circuit Court of the United States for the South- 
ern District of Mississippi, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged by 
this court, that the judgment of the said Circuit Court in this 
cause be, and the same is hereby, reversed, with costs, and that 
this cause be, and the same is hereby, remanded to the said Cir- 
cuit Court, with directions to award a venire facias de novo. 





Tuomas ‘TOWNSEND, PLAINTIFF IN ERROR, t. Ropert JEMISON. 


Although, as a general rule, all issues, whether of law or fact,ought to be disposed 


of in some way by the court below, vet, under the particular cireumstances of 


this case, which presented the appearance upon the record of a demurrer which 
had not been disposed of, this court will presume that the demurrer had been 
withdrawn or overruled. 

The thirty-second section of the Judiciary Act (1 Stat. at Large, 91) forbids a reversal 
of the judgment on account of the omission of the clerk to record such waiver 
or overruling. 

The statutes of jeofails examined. 

Where there are special and general counts in a declaration, and a demurrer is filed 
which affects only the special counts, and the party goes to trial upon the general 
issue plea to the general counts, a verdict and judgment so obtained will not be 
set aside bécause the demurrer was undisposed of. A statute of Mississippi, where 

e the cause was tried. allows one good count to sustain a judgment. 

Where the plea was bad, and the demurrer was to a replication to this bad plea, the 
first fault in pleading was committed by the defendant, and judgment against him 
Was properly given. 


Tuts case was brought up, by writ of error, from the Dis- 
trict Court of the United States for the Northern District of 
Mississippi. 

It was a suit brought by Jemison against Townsend, to re- 
cover a sum of money which Jemison had paid for him to the 
Mississippi Union Bank, at Macon. 'The consideration appears 
to have been, that Townsend should take up a note at the 
Commercial Bauk of Columbus, for which he, Townsend, was 
bound for one John B. Jones; but in what manner Town- 
send’s taking up the latter note would benefit Jemison did not 
appear from any part of the record. 
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On the 21st of May, 1842, the suit was commenced by issu- 
ing a summons, which was indorsed as follows : — 


“This action of assumpsit is brought to recover the sum of 
$ 4,0U0, with interest at 10 per cent., (paid for defendant, ) from 
27th January, 1840, to Mississippi Union Bank ; defendant agreed 
to pay for plaintiff same amount in the Commercial Bank of 
Columbus, Mississippi, in consideration that plaintiff would pay 
same amount for him to the Mississippi Union Bank at Macon ; 
this action is brought to recover said sum of money, defendant 
having failed to comply with his promise. 

“Harris & Harrison, Plaintiff’s Attorneys.” 


The declaration originally filed was amended, and on the 6th 
of December, 1842, the amended declaration was filed, which 
contained three special counts and the general money counts. 
The first of the three special counts was as follows, the other 
two being similar in substance. 

“Robert Jemison, who is a citizen of the State of Alabama, 
by leave of the court for that purpose first had and obtained, 
by attorney, complains of ‘Thomas ‘Townsend, who is a citizen 
of the Northern District of the State of Mississippi, and who 
was summoned to answer the said plaintiff of a plea of trespass 
on the case in assumpsit. For that whereas, heretofore, to wit, 
on the 20th day of March, A. D. 1840, at, to wit, in said dis- 
trict, in consideration that the said defendant was then and 
there bound, and liable by note in writing, to the Commercial 
Bank of Columbus, Mississippi, for one John B. Jones, as his 
security for about the sum of nine thousand eight hundred and 
six *»° dollars, besides interest thereon; and was also indebted 
to the Mississippi Union Bank, at its branch in Macon, in the 
county of Noxubee, about the sum of three thousand dollars, 
on a note of four thousand dollars, executed by the said defend- 
ant and others, payable at Jackson, at the banking-house of 
the said Mississippi Union Bank, at Jackson; and in considera- 
tion that the said plaintiff would take up the said last-men- 
tioned note to the Mississippi Union Bank, and would also take 
up the note of the said Jones in the Commercial Bank of Co- 
lumbus, Mississippi, on which the said Townsend was liable as 
security as aforesaid, except an amount equal to the amount of 
said 'Townsend’s liability to the said Mississippi Union Bank, 
and release the said Townsend from the balance of his said lia- 
bility to the said Commercial Bank, he, the said defendant, then 
and there agreed with the said plaintiff, to pay on his said lia- 
bility, in the said Commercial Bank of Columbus, Mississippi, 
the same amount which the said plaintiff might take up for 
him, the said Townsend, in the said Mississippi Union Bank. 
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And the said plaintiff avers, that afterwards, to wit, on the 10th 
day of May, in the year 1840, he did take up the said Town- 
send’s note, in the said Mississippi Union Bank above stated, 
according to the said agreement, amounting to the sum of three 
thousand and ninety ,, dollars. And the said plaintiif further 
avers, that he did then and there, to wit, on the same day and 
year last named, at, to wit, in said district, take up the notes of 
the said John B. Jones, in the said Commercial Bank of Colum- 
bus, Mississippi, on which the said 'Townsend was security as 
aforesaid, according to his said agreement. And the said plain- 
tiff in fact says,” &c., &e. 
The subsequent pleadings were as follows :— 


“ And the said defendant, by attorney, comes and defends the 
wrong and injury, when, &c., and says he did not undertake or 
promise in manner and form as the said plaintiff hath above 
thereof complained against him; and of this he puts himself 
upon the country, &c. 

“Cocke, Smirn, & Guotson, for Defendant.” 


“ And the plaintiff doth the like. 
“ Harris & Harrison, Plaintiff's Attorneys.” 


“And for further plea in this behalf, the said defendant, as to 
the first, second, and third counts of the said declaration, says, 
that the said plaintiff ought not to have or maintain his action, 
because he says that, by an act to prevent frauds and perjuries, 
it is enacted, that no action shall be brought whereby to charge 
the defendant upon any special promise to answer for the debt, 
default, or miscarriage of any other person, unless such promise 
or agreement, or some note or memorandum thereof, shall be in 
writing, and signed by the party to be charged therewith, or 
some other person by him thereunto lawfully authorized. And 
the said defendant avers, that the said plaintiff hath brought his 
action to charge the defendant for the debt of John B. Jones, 
and for no other purpose whatever ; and that there is no agree- 
ment in writing touching the promise of the said defendant, 
as alleged in said counts of said declaration, to answer for the 
debt of the said John B. Jones, or any memorandum or note 
thereof signed by the said defendant, or any other person by 
him thereunto lawfully authorized. And this he is ready to 
verify, wherefore he prays judgment, &c. 

“Cocke, Smitu, & Guotson, for Defendant.” 


Plaintiffs replication to defendant’s above-stated pleas, filed 
at December term, 1842, in the words and figures following, 
to wit : — 
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“The United States of America, District Court for Northern 
District of Mississippi, December term, 1842. 





“ Ropert Jemison ? 

v. No. 108. 
Tomas "TOWNSEND. § 

‘“ And the said plaintiff, as to the said plea of the said defend- 
ant by him secondly above pleaded, saith, that he, the said 
plaintiff, by reason of any thing by the said defendant in that 
plea alleged, ought not to be barred from having or maintain- 
ing his aforesaid action thereof against him, the said defendant, 
beeause he says that he, the said plaintiff, hath not brought his 
action to charge the said defendant for the debt of John B. 
Jones, and for no other purpose whatever; but that the said 
action is brought to charge the said defendant upon his said 
several original promises and undertakings, founded upon the 
said several new and suflicient considerations in the said count 
of said declaration stated and set forth ; and this he prays may 
be inquired of by the country. 

“Harris & Harrison, Plaintiff's Attorneys.” 


Defendant’s demurrer to plaintiffs replication, filed at De- 
cember term, 1842, in the words and figures following, to wit : — 


“ And the said defendant saith, that the said replication of the 
said plaintiff to the said second plea of the said defendant is not 
sufficient in law for the said plaintiff to have or maintain his ae- 
tion aforesaid ; and this he is ready to verify ; wherefore he prays 
judgment, &c. Guotson & Swairu, for Defendant.” 


In this condition of the pleadings, it appeared by the record 
that the parties went to trial, when the jury found a verdict for 
the plaintiff, assessing his damages at $ 3,451.88. 

The trial took place on the 12th of December, 1842. 

An execution was issued upon the judgment, then an alias, i 
pluries, and an alias pluries. 

On the 5th of June, 1845, a writ of error was sued out 
which brought the case up to this court. 


It was argued by Mr. Cocke, for the plaintiff in error. His 
argument was as follows. 

This is a writ of error to the Cireuit Court of the United 
States for the Northern District of Mississippi. The facts may 
be briefly stated to be these. Jemison, the defendant in error 
instituted an action of assumpsit in the court below against 
‘Townsend, to recover the sum of three thousand and ninety dol- 
lars and forty-one cents, which Jemison paid for Townsend to 
the Mississippi Union Bank, upon the agreement of Townsend 

VOL. vil. 60 
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to pay the same amount for Jemison to the Commercial Bank 
of Columbus, Mississippi, upon a note of one John B. Jones, 
upon which Townsend was indorser for Jones. In the decla- 
ration filed at the June term of said court, 1842, there is a spe- 
cial count, to which is added the usual money counts. There 
is a demurrer to the special count, — Ist, because there is no 
legal cause of action set out: 2d, because no legal breach is 
designated: and to the money counts non assumpsit was 
pleaded. The court below made no disposition of the de- 
murrer, but gave leave to the parties to amend their pleadings 
at the next term. Jemison filed an amended declaration, con- 
taining three special counts on the above facts, placing them 
under different phases, and also adding the usual money counts ; 
non assumpsit was pleaded to the money counts, and to the 
special counts was pleaded the statute of frauds and_perjuries. 
There was a special replication to the last plea pleaded, to 
which the defendant demurred, and the court below tried the 
cause without making any disposition of the demurrer, and 
permitted the plaintiff below to proceed to final judgment over 
the demurrer. The case being tried in Mississippi, it is be- 
lieved the rule governing such cases in that State should pre- 
vail. ‘The regularity of these proceedings being the subject of 
inquiry on behalf of the plaintiff! in error, we maintain, — Ist. 
That the statute of frauds and perjuries pleaded is a full and 
conclusive defence to the matters alleged in the declaration. 
2d. That the demurrer to the replication raised the question of 
the sufficiency of the matters contained in the whole declara- 
tion in law to charge the defendant upon the agreement set out : 
and it was error in the court below to have permitted the 
plaintiff to proceed to final judgment while the demurrer was 
pending and undetermined. 3d. That the defendant was en- 
titled to his judgment in the court below upon his demurrer. 
Let us examine, first, the three several counts contained in the 
(leclaration. The first count is as follows, in substance : — In 
consideration that defendant was liable, by note, as security for 
one John B. Jones to the Commercial Bank of Columbus for 
about $9,806.50, and was indebted to the Mississippi Union 
Bank about $3,000 on a note of $4,000, and in consideration 
that plaintiff would take up said last note to the Union Bank, 
and would also take up said Jones’s in the Commercial Bank, 
except an amount equal to the amount of defendant’s liability 
to the Union Bank, and relieve defendant from the balance of 
said debt to the Commercial Bank, defendant agreed with and 
promised plaintiff to pay, on his, defendant’s, lability to the 
Commercial Bank, the amount which plamtiff might take up 
for him, defendant. in the Union Bank; and that plaintiff did 
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take up defendant’s note in the Union Bank to the amount of 
three thousand and ninety ,, dollars, and did take up said note 
to the Commercial Bank, and defendant has never paid plaintiff 
nor the Commercial Bank. ‘To this count the defendant 
pleaded that the plaintiff's action was brought to charge him 
upon a promise to pay him the debt of John B. Jones, and that 
the statute of frauds and perjuries — How. and Hutch. Miss. 
Digest, 370, 371—barred any such action on such promise. 
To this plea the plaintiff replead, and, by his replication, 
denies that the count is on a promise to pay Jones’s debt. 
To which the defendant demurs, and for good cause; for 
the defendant’s promise to pay so much of Jones’s debt, 
contained in the declaration, is clearly a promise to pay 
the debt of another person, within the statute of frauds and per- 
juries aforesaid. The replication denies that the count is 
brought on any such promise, and thus the replication denies 
the count itself, and is as good a defence as the defendant could 
have desired. What better defence could he ask than that the 
plaintiff should, by his own pleadings, deny the cause of action 
set out in the count: For this reason, the demurrer was well 
taken, and should have been sustained. But again, in support 
of the demurrer, the plaintif shows that he himself took up the 
whole debt to the Commercial Bank, when the contract set out 
was that he was to take up a_ part thereof only, and was to 
leave such part as was equal to the amount paid to the Union 
Bank by plaintiff, to be paid by defendant to the Commercial 
Bank. 'Townsend’s promise was to pay that amount to the 
Commercial Bank upon Jones’s debt, and not to pay the plaintiff 
by taking up the whole of Jones's debt to the Commercial Bank. 
Plaintiff put it out of defendant’s power to pay the Commercial 
Bank. He relates the contract set out, and then seeks to re- 
cover damages of defendant for a breach which was brought 
about by his own breach of the contract first committed. 
Again, it was Jones’s debt that plaintiff took up. Thus, in 
direct violation of the agreement, Jones was the principal in 
the note at the Commercial Bank, and, as such, was, under the 
statute of this State, first hable directly for the payment of the 
note, either to the bank or the plaintiff? ‘Townsend being a 
mere accommodation security for Jones, the bank could not 
hold Townsend responsible for the money until Jones had been 
pursued to insolvency ; and if the bank cannot, how can Jemi- 
son hold Townsend responsible, until he first fail to collect it 
from Jones? The count shows that Townsend was a mere 
indorser for Jones, and Jones being first directly liable to pay 
the Commercial Bank debt, for aught that appears to the contrary 
he may have paid the plaintiff the whole amount of said note. 
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As the plaintiff voluntarily took that amount of the Commer- 
cial Bank debt which, by his contract, he was bound to have 
left to be paid by the defendant, he has placed it out of the 
power of the defendant to comply ; let him seek his remedy on 
the note, and not bring his action to recover damages for a 
breach which he himself was the cause of. The demurrer was 
good as to the replication and first count, and yet the plaintiff 
passed the demurrer in the court below unnoticed, and the court 
permitted him to proceed to judgment without joinder in the 
demurrer, and without making any disposition of it. If the 
demurrer was well taken, judgment should have been for the 
defendant ; if not, a judgment of respondeat ouster ought to 
have been entered by the action of the court; the defendant 
below could not take issue on the replication. See How. 
and Hutch. Digest, 616; Revised Code of Mississippi, 120; 
Walker v. Walker, 6 How. (Miss.) 500; Bright v. Row- 
land, 3 ib. 415; Davis v. Singleton, 2 ib. 681; Brown v. Smith, 
5 ib. 387. The second count states, that, in consideration that 
the defendant was bound to the Commercial Bank, by note, as 
security for Jones, and was also indebted to the Mississippi 
Union Bank in the sum of three thousand dollars on a note for 
four thousand dollars, and in consideration that plaintiff would 
take up the note in the Union Bank, defendant promised plain- 
tiff to pay same amount on said note in said Commercial Bank, 
and plaintiff did take up said note of defendant in said Union 
Bank, and paid the sum of three thousand and ninety ;", dollars ; 
yet defendant has not yet paid the Commercial Bank on said 
note of John B. Jones, on which defendant is liable as afore- 
said. To this the above plea was pleaded, also, that the prom- 
ise declared on was to pay the debt of another, and that the 
statute of frauds and perjuries aforesaid was a bar. And to said 
plea plaintiff also replead, and by the replication denied that the 
promise declared on was a promise to pay the debt of Jones; 
and thus the plaintiff denies his own second count. And there- 
upon the defendant demurs, as well he might. The defend- 
ant could have no better defence than the denial of the plain- 
uff of his own cause of action; and, upon such denial, the de- 
fendant rightfully demurred to any further answer. See the 
same authorities. Again, has plaintiff ever sustained any injury 
by reason of defendant’s failure to pay Jones’s debt? It isa 
matter of no moment to plaintiff whether defendant paid or 
whether Jones paid, or whether Jones’s debt was paid at all ; he 
shows no affinity between himself and Jones, or Jones’s debt, 
whereby the payment would have been an advantage, or the 
non-payment a disadvantage, to plaintiff. How could the failure 
of defendant to pay a debt to Commercial Bank for which he, as 
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the security of Jones, owed said bank, affect the plaintiff, who 
was a stranger to said debt? ‘The Commercial Bank is com- 
petent to take care of its own matters; and the declara- 
tion does not show that plaintiff was guardian or trustee for 
said bank, or that he was in any wise interested in the payment 
of a debt due to it. If the plaintil has taken up defendant’s 
note to the Union Bank, let him sue on the note, and not seek 
to recover damages when he could not possibly sustain any, by 
reason of the non-payment by defendant to Commercial Bank 
of said note to Jones. ‘The third count states that defendant, 
in consideration that he was indebted to the Union Bank by 
several notes, and in consideration that he was lable for John B. 
Jones to Commercial Bank for about S 9.SU6.50. and in consid- 
eration that plaintii! would take up any or all of said notes in 
the Union Bank, agreed with plaintiff? to pay to the credit of 
defendant’s note in the Coimmercial Bank, on which he was 
security for Jones, whatever sum plaintitl! should pay to the 
Union Bank in taking up the liabilities of said defendant in the 
Union Bank ; and the plaintiil has taken up defendant’s liabili- 
ties to the Union Bank to the amount of $8,000, and yet the 
defendant has not paid the Commercial Bank same amount of 
money, but refuses to pay same. If defendant has refused 
to pay the Commercial Bank, is plaintuf injured thereby? If 
he has not paid, he is still bound to pay ; and whatever he has 
paid or has not paid, or is bound or is not bound, does not in 
any wise affect the plaintiff. ‘The Commercial Bank may have 
forgiven the debt, or cancelled the notes, or Jones may have 
paid it; and whether the bank forgave the debt or not, or 
whether it be cancelled or not, in no wise affects the plaintiff. 
If defendant had paid the Commercial Bank, as he was already 
bound to do as the security of Jones, Jemison would not have 
been any better off; and if defendant has not paid the Com- 
mercial Bank, it is the bank’s own affair whether it is ever 
paid, and to Jemison it matters not whether it is ever paid. 
The three counts are wholly void of any cause of action; if 
the plaintiff has paid money for defendant, let him sue for it, 
but not seek to recover damages for the breach of a promise to 
pay the Commercial Bank a debt which the defendant was al- 
ready bound to pay by his promissory note, and to pay which a 
promise to Jemison, who was a perfect stranger as to the debt 
due to the Commercial Bank, creates no new obligation. As to 
the other counts for money had and advanced, money paid, laid 
out, and expended, and for money had and received, they do 
not sustain any action, because plaintiff hath appended thereto 
no bill of particulars, except a promissory note made by defend- 
ant and others to the Union Bank. Plaintiff can give nothing in 
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evidence, under the common counts, except what is contained in 
his bill of particulars. See Statutes of Mississippi, How. and 
Hutch. Digest, 590. And he cannot give his note in evidence 
under said count, because it is a note given to the Union Bank 
by defendant and others, and, by the act of the Mississippi legis- 
lature, the bank could not assign this note. See Laws of 1840, 
p. 16; 3 Smedes & Marsh. 661. Here, by virtue of this law, 
Jemison could get no such interest in the note as to authorize 
him to sue him in his own name; for, in fact, no title passed 
to him in the note; the ote is not negotiable nor assignable 
or transferable hereby. Then the court could not permit him to 
practise a fraud upon the law by waiving his action on the 
note, and use it in evidence to sustain a right of action against 
the defendant, where he holds the note itself in direct and 
known violation of the statute; this note is still the property 
of the Union Bank. ‘There being no bill of particulars filed 
by plaintiff, except this note, and not being lawfully possessed 
of it, it was not properly introduced into the bill of particulars, 
and for the want of such a bill of particulars as the law re- 
quires, the common counts in the declaration are wholly void 
of any right of action: and it was error to admit the note un- 
der the money counts; the bank could not assign the note, 
because it is against the law of the State. The Supreme Court 
will reverse a judgment obtained upon a contract entered into 
in violation of the statutes of the State. See 2 Peters, 539. 
Suppose ‘Townsend had paid the note, he is bound to know the 
law, that the bank could not assign his note, and could recover 
the amount of the debt again of him, if he pays it to plaintiff. 
See also 4 Peters, 410. We therefore contend that the judg- 
ment should be reversed, and judgment rendered for Townsend 
on his demurrer. 


Mr. Justice WOODBURY delivered the opinion of the court. 


The original action in this case wasassumpsit. Though the 
declaration contained several counts, some on a special promise 
and some for money paid and received, it was indorsed on the 
original summons, that the action was “ brought to recover the 
sum of $4,000 and interest at 10 per cent., paid for defendant, 
from 27th of January, 1840, to Mississippi Union Bank,” &c., &c. 

There was a demurrer and other pleadings as to this declara- 
tion, which it is not necessary to repeat, as leave was given to 
amend throughout; and on the 6th of December, 1842, a new 
declaration was filed, consisting of three special counts and the 
usual money counts, all of which must of course be for the 
original cause of action. 


On the 9th of December, 1842, the defendant pleaded the 
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general issue of non assumpsit to the whole declaration ; and, 
for further plea to the three special counts, averred, that the suit 
was brought to charge him for the debt of John B. Jones, and 
forno other purpose, and that, there being no evidence of his 
promise in writing, the suit was barred by the statute of frauds 
and perjuries. ‘T'o this the plaintiff replied, that the suit was 
not so brought, but on original promises made by the defendant. 
The latter filed a general demurrer to this replication. 

On the 12th of December the general issue joined as to the 
whole declaration appears to have been tried, and a verdict re- 
turned for $3,451.88, for which sum, at the same term, judg- 
ment was rendered and execution issued. 

Nothing further tock place till June 5th, 1845, when this 
writ of error was brought to reverse the judgment, assigning as 
the ground for it, that the demurrer to the replication should 
first have been disposed of, and that the statute of frauds plead- 
ed in the preceding plea was a full defence to the matters 
alleged by the original plaintiff. 

This case presents some questions of practice and of plead- 
ing which possess no little difficulty. They must be settled 
chiefly by the reasons which may be applicable to them; and 
when precedents in this court are not found for a guide in aid 
of those reasons, they may be strengthened by analogies estab- 
lished in the State courts or in England, where the systems of 
pleading and practice are somewhat similar. It seems proper, 
and is conceded, that, in a cause where several pleas are filed, 
as here, and some terminate in a demurrer and others in an is- 
sue to the jury, they should all, asa general rule, unless waived 
or withdrawn, be in some way disposed of by the court. The 
leading inquiry, then, is, if enough appears in all the proceedings 
here to render it probable that the issue, in law no less than in 
fact, was in some way disposed of, though this is not, eo nomine, 
mentioned in the record. Assuredly, it is usual in this country, 
as a matter of practice, when there is an issue of fact and another 
of law in the same action, to have the question of law heard 
and decided first. Green v. Dulany, 2 Munf. 518 ; Muldrow v. 
McLelland, 1 Litt. 4; Co. Litt. 72. a; Com. Dig., Pleader, De- 
murrer, 22. The 28th rule for the Circuit Courts accords with 
this, by directing that, in such cases, ‘‘ the demurrer shall, unless 
the court shall otherwise, for good cause, direct, be first argued 
and determined,” because a decision on that, if one way, that is, 
if in favor of the demurrer, will frequently dispose of the whole 
cause, and supersede the expense and necessity of a jury trial 
of the other issue, as well as give an opportunity to move for an 
amendment. 5 Bac. Abr., Pleas and Pleading, No. 1; 'Tidd’s 
Pract. 476; Dubery v. Paige, 2 D. & E. 394. Yet this course 
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being a matter of sound discretion in the court rather than of 
fixed or inflexible right, it cannot always be absolutely pre- 
sumed to have been pursued. See 28th Rule, ante, and cases 
before cited; 2D. & 1.394; 1 Saunders, 80, note 1. But as it 
is usual, and the defendant in this case did not file any excep- 
tion, as if there had been a refusal by the court to decide first 
on the demurrer, the presumption does not seem so strong that 
there had been a refusal or neglect to do it, as that the demur- 
rer had been waived by the defendant, or, if not waived, had 
been decided, and the particular mimute of this on the record 
omitted by a mistake of theclerk. Several other circumstances 
exist, Which, in connection with these, contribute to strength- 
en this last presumption, and to justify us on legal grounds in 
inferring that one of the above events, either a waiver or decis- 
ion of the demurrer, actually took place here. First, as to those 
in favor of the position that the demurrer was waived. Only 
one cause of action existed here, though set out in several 
counts. This is stated not only, as before mentioned, in the 
summons by the original plaintiff, but by the defendant in his 
special plea, and in the argument of his counsel. The general 
issue, Which was joined and tried, went to the whole declara- 
tion; and under that, at the trial, any parol evidence offered 
in its support could have been objected to as within the statute of 
frauds, which seems to have been the whole defence, as well 
as under the special plea setting up this statute against the spe- 
cial counts. ‘This is clear from the books of practice. 1 Chit. 
Pi. 515; 2 Leigh’s N. P. 1066; 1 Tidd’s Pract. 646. Though, 
to be sure, it could be pleaded specially, also, and this may now 
be necessary under the new rules of court in England. 1 Bingh. 
N. C. 781; 2 Crompt., Mees., & Rosc. 627. Hence, from abun- 
dant caution lest this objection might not be admissible under 
the general issue, the special plea here was probably at first 
filed. But before the trial came on, which was three days after, 
it is likely that the defendant had become convinced that it was 
admissible, under the general issue, and therefore went to 
trial without having the demurrer first argued and decided, or 
even joined, but waived it. If, on the contrary, he conclud- 
ed to try the issue to the jury first, and then, if not allowed 
there to make his objection as to the statute, to argue the de- 
murrer afterwards, the inference would be equally strong, that 
he was allowed to urge the objection at the trial, and had a de- 
cision on it there, and therefore waived his special plea and 
demurrer, and a separate and unnecessary decision on them, 
afterwards. Such was the presumption in the case of Bond v. 
Hills, 3 Stewart (Alabama), 283, more fully explained here- 
after. It was held likewise in Morrison v. Morrison, 3 Stewart, 
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444, that if a demurrer and an issue of fact were to the same 
matter, and the latter was tried first, it must be presumed that 
the other had been waived. 

In Dufan v. Couprey’s Heirs, 6 Peters, 170,a writ of error was 
brought, for the same general cause as here, that one of the 
pleas intended for the court did not appear by the record to 
have been decided. But the court sustained the judgment below ; 
the other plea, on examination, as will soon be shown to be 
the case here, being found immaterial after the finding of the 
jury. Where one material issue is decided going to the whole 
declaration, it is of no consequence how an immaterial issue 
going only to a part of it is found, if no injury be done by it 
to either party. 6 Missouri, 544. And by parity of reason- 
ing, it would be of no consequence whether it was decided at 
all or not, if enough elise is decided to dispose properly of the 
whole case. 

What fortifies these views is the fact, that the defendant 
never procured a joinder to his demurrer by the plaintiff. As 
he interposed this defence in a special plea, and filed the de- 
murrer to the replication, it would be material for him, if want- 
ing a decision on them, to get the pleadings finished. He 
should have moved for a joimder, or got a rule for one, (1 Chit. 
Pl. 628,) and should likewise have moved for a decision on 
them, if desired, before a final judgment was rendered on the 
verdict. [tis trne that some books appear to consider it the 
duty of the plaintiff to join im a demurrer soon after it has 
been tendered by the defendant. But this, it is believed, gen- 
erally depends on a positive rule of court, which may exist, to 
require it. 33d Rule of Practice for Courts of Equity, 1 How. 
13; Williams’s ease, Skinner, 217. And without such rule, as 
in this case, he may need and take time to decide on making ¢ 
motion to amend, before joining; and the harshest penalty 
proper for delay in the joinder would seem to be, that the de- 
murrer may be considered, when requested by the party making 
it, though no formal joinder has taken place. 3 Levinz, 222; 
Skinner, 217. The omission of the defendant, then, to obtain 
a joinder, to which he was by law entitled, (1 Chit. 647; 
Barnes, 163.) the omission to add one himself, which is sometimes 
permissible, (5 Taunt. 164, and 1 Pike (Ark.), 180,) and the 
omission to request a decision without any joinder, as he may 
after much delay, (Skinner, 217,) all appear on the record, and 
look not only like a waiver of a decision on the demurrer by 
the defendant, but a neglect of his own duties on the subject. 
A waiver of a demurrer often takes place, and is, by law, per- 
missible. 1 Tidd’s Pr. 710; 1 East, 135; 2 Bibb, 12; 1 Bur- 
row, 321; 2 Strange, 1181. Quilibet renuntiare potest jure 
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pro se introducto. The want of a decision would, in this as 
pect of the subject, seem to be by his own consent; and con- 
sensus tollit errorem. The course of the defendant appears to 
have been, practically and substantially, if not formally, an 
abandonment of a wish for any separate decision on the demur- 
rer. See cases of this kind. Wright et al. v. Hollingsworth, 
1 Peters, 165: Bac. Abr., Mrror, K. 5; Vaiden v. Bell, 3 Ran- 
dolph, 448; Patrick v. Conrad, 3 Marsh. 613: 2 Marsh. 227 ; 
Casky v. January, Hardin, 539. Asa plea of the general issue, 
while a demurrer is pending undisposed of, is considered a 
waiver of it. Cobb v. Ingalls, Breese, 150. 

In another view of the subject, looking to the defendant’s 
own neglect as the cause, a party cannot be allowed to take 
advantage of his own wrong or inattention. ‘Thus it has been 
decided, that a writ of error will not lie for one’s own neglect 
or irregularity. 1 MeCord, 205; 1 Pike (Ark.), 90; Kineaid 
v. Higgins, 1 Bibb, 596; 2 Blackf. 71; 3 McCord, 502, 477; 
Kyle v. Hayle, 6 Missouri, 544. It strengthens these conclu- 
sions, that the original defendant seems to have long acquiesced 
in what he now excepts to, — that he does not appear to have 
asked for a decision on the demurrer, to have made any com- 
plaint at the time of the demurrer not being decided, to have 
filed any motion about it, offered any bill of exceptions, or 
even brought any writ of error, till after the lapse of nearly 
three years. So much as to the waiver of the demurrer. But 
if the demurrer was not, in truth, waived or withdrawn by the 
defendant, or cannot be now so considered, from all which ap- 
pears on the record, the presumption from all is evident, that 
the demurrer and special plea were actually decided on by the 
court, and the omission to enter it on the record may be cured 
by the statute of jeofails. Such a decision would have been 
its ordinary and proper course of proceeding. 

This court has held, in a state of things much like this, as 
will soon be more fully explained, that it was bound to presume 
that “ justice was administered in the ordinary form.” 4 How. 
167. And hence, in 3 Stewart, (Alabama,) 447, 448, where 
a decree was averred in the record, but not its form, it was 
presumed to have been in the ordinary form. The court could 
not properly have decided and given judgment for the plaintiff 
in this case, as it did, and, as must be presumed, properly, in the 
first instance, if the demurrer had not been waived or settled 
in favor of the plaintiff. Nor was the defendant likely to have 
acquiesced in the judgment without putting an exception on 
the record, unless one of these circumstances had occurred. 
This question has arisen in several of the States, and been de- 
cided in conformity with these views. In the case of Cochran’s 














JANUARY TERM, 1849. 719 








Townsend v. Jemison. 





Executors v. Davis, 5 Litt. 129, the court very properly adopt 
a like principle, saying, — “ To this plea there was a demurrer, 
and although there is no order of record expressly disposing of 
the demurrer, yet, as the court gave judgment for the plaintiff 
on the whole record, it must be taken that the demurrer was 
sustained and the plea overruled.”’ So in substance it was held 
in McCollom v. Hogan, 1 Alabama, 515; and in Bond v. Hills, 
3 Stewart, 283, where, as in this case, there was a plea, amount- 
ing to the general issue, or containing what was admissible under 
it, and it did not appear distinetly to have been disposed of, but 
the general issue was tried, it was held to be presumed that the 
defendant had the full benefit of the objection on the trial, and 
error will not le. It is true that where one issue in a cause is 
found one way and another on a matter entirely distinct is not 
disposed of, it may not be proper always to consider it as decid- 
ed. Pratt v. Payne, 5 Missouri, 51. But here the questions 
involved in both issues were the same; both related to the 
same cause of action, and both to the same defence. The 
eases on this subject are so much more numerous in the States 
than in England or in this court, that we oftener find it necessary 
to resort to them for analogies in support of our reasoning as to 
what should, under all the facts, be presumed. But in this 
court, at this very term, we have a strong illustration of the 
correctness or truth of such a presumption, in the case of Har- 
ris v. Wall; where, on similar findings by a jury on some pleas 
and a demurrer to others, and a judgment for the defendant 
without any entry made specifically that the demurrer was 
disposed of, it happens, in point of fact, that it was decided, 
and the judge on that circuit, now present, has with him his 
written opinion, which he delivered when deciding it. So in 
Stockton et al. v. Bishop, 4 Howard, 167, in a writ of error, 
where a verdict appeared and a judgment, but not for any par- 
ticular sum, with several other important omissions, this court, 
by Catron, Justice, remarked, — “ Still we are bound to presume, 
in favor of proceedings in a court having jurisdiction of the 
parties and subject-matter, that justice was administered in the 
ordinary form when so much appears as is found in this imper- 
fect record.” 

Again, on a writ of error, many things will always be pre- 
sumed or intended, in law as well as fact, to have happened, 
which are not ipsissimis verbis or substantively so set out on 
the record, but are plainly to be inferred to have happened from 
what is set out. Cro. Eliz. 467; 4 Howard, 166. Thus, in 
this case, numerous circumstances stated on the record, and al- 
ready referred to, indicate that the demurrer and special plea, if 
not withdrawn or waived, were actually disposed of. Among 
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them, raising a strong presumption that way, is the fact, that 
three days elapsed after the pleas and demurrer were filed, be- 
fore the trial of the other issue; that within this period the 
court had time to hear the question of law argued; that it is 
the usual practice to hear such a question before going toa trial 
of the facts ; and hence, unless the demurrer was waived, that the 
court, before the trial, did probably hear and decide the demur- 
rer against the defendant. Again, the court would have been 
still less likely to have proceeded to final judgment without 
first disposing of the question of law, unless waived or settled 
either before, at, or after the trial. Such, too, being the duty 
of the court, they are to be presumed, till the contrary appears, 
to have done their duty. Wilkes v. Dinsman, ante, 89. — Nor 
is such a presumption here, as some have suggested, against the 
record; because the record says nothing on the subject. But 
it is consistent with every thing that is there said, and with what 
is fairly to be inferred from the whole record, carrying with us 
the probable idea, in that event, of some omission or mispris- 
ion by the clerk in noting all which happened. 

The omission of the clerk to enter on the record the judg- 
ment upon the demurrer, or to state its waiver, if it was aban- 
doned, would be merely a clerical mistake ; and it is well settled 
at common law, that a misprision by a clerk, if the case be 
clearly that alone, though it consist of the omission of an im- 
portant word or expression, is not a good ground to reverse a 
judgment, where substance enough appears to show that all 
which was proper and required was properly done. Willough- 
by v. Gray, Cro. Eliz. 467; Weston’s case, 11 Mass. 417. 
The statutes of jeofails usually go still further in remedying 
defects after verdicts and judgments. Considering this, under 
those statutes, as a case of defect or want of form in the entry 
by the clerk, and not of error in the real doings of the court. 
the statute of jeofails of the United States, curing all defects 
or want of form in judgments, is explicit against our reversing 
this for such a cause. Sec. 32 of Judiciary Act of 1789, 1 Stat. 
at Large, 91. If the State laws are to govern, the words of 
the statute of jeofails are equally explicit and more minute in 
Mississippi, in curing such defects, resembling more the English 
statutes. Hutchinson’s Code for Mississippi, 841. It is not a 
little singular, that the unwillingness in England to have judg- 
ments disturbed by writs of error for defects in them or in the 
prior pleadings, where a verdict of a jury has been rendered 
for a plaintiff, is such, that something like five or six acts of 
Parliament were passed before our ancestors emigrated hither, 
and several more since, to prevent writs of error from being 
maintained for defects in form, as well as to empower amend- 
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ments in such cases. See those in 1 Bac. Abr., Amendment 
and Jeofails ; O'Driscoll v. McBurney, 2 Nott & McCord, 58. 
Some of the defects cured seem to be very near as strong as 
the present case. 11 Coke, 6.6; Act of 32 Hen. VIIL. c. 30. 
The difficulty is in deciding “ what is substance and what is 
form,” and that is governed by no fixed test, but it is laid down 
that it ‘“‘must be determined in every action according to its 
nature.” 1 Bac. Abr., Amendment and Jeofails, E. 1; 1 
Saund. 81, note 1. 

At common law, defects in collateral pleadings, or other mat- 
ters not preceding the verdict, and not to be proved in order to 
get a verdict, were not cured by it. Yet those were cured which 
related to matters necessary to be shown to get a verdict, and 
hence, after it, are presumed to have been shown. Renner v. 
Bank of Columbia, 9 Wheat. 581; Com. Dig., Pleader, Count, 
c. 87; Carson v. Hood, 4 Dall. 108; 1 Sumn. 314; 1 Gall. 261; 
1 Wils. 222; Burr. 17, 25; Cotterel v. Cummins et al., 6 Serg. 
& Rawle, 348; 1 Sumner, 319; 16 Conn. 586; 11 Wendell, 
375; 7 Greenleaf, 63. But these defects in collateral mat- 
ters, as here, when they relate to form, are as fully cured by 
the statutes of jeofails as those connected with the verdict are 
by intendment at common law. Stennel vr. Hogg, 1 Saun- 
ders, 228, note 1; Dale v. Dean, 16 Conn. 579. Any omission 
like this would certainly be amendable below, and some cases 
have gone so far as to hold, in error, that any defect amendable 
below will be considered as actually amended. Cummings v. 
Lebo, 2 Rawle, 23. 

In conclusion on this point, this court, by Catron, Justice, in 
the writ of error before named, of Stockton et al. v. Bishop (4 
How. 164), stated, that “it must be admitted that Congress 
acted wisely in declaring that no litigant party shall lose his 
right in law for want of form; and in going one step further. 
as Congress unquestionably has done, by declaring that, to save 
the parties’ rights, the substance should be infringed on to some 
extent, when contrasted with modes of proceeding in the Eng- 
lish courts, and with their ideas of what is substance.” 

After this, it would seem hypercritical, and contrary to the 
whole spirit of the statutes of jeofails both of the United States 
and of Mississippi, to allow an exception so contrary to legal pre- 
sumption as this to be sustained. Nor does it promote the 
ends of justice to let parties lie by and not take exceptions, and 
afterwards reverse judgments for omissions, which, if noticed at 
the time, would have been corrected. McCready v. James, 6 
Wharton, 547. And this court, where the issues were three, 
and the verdict and jndgment not separate on each, but general 
on all, and the objection was taken on the writ of error, in 
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Roach v. Hulings, 16 Peters, 321, said, by Daniel, Justice, —~ 
“Objections of this character, that are neither taken at the 
usual stage of the proceedings nor prominently presented on 
the face of the record, but which may be sprung upon a party 
after an apparent waiver of them by an adversary, and still 
more after a trial upon the merits, can have no claim to the 
favor of the court, but should be entertained only in obedience 
to the strictest requirements of law”; and they were in that 
case accordingly overruled or considered as cured. 

Another ground for aflirming the judgment, which the 
plaintiff in error cannot easily overcome, is, that if the three 
counts to which the special plea is filed cannot be sustained, 
the defendant in error has obtained a verdict on all the counts ; 
thus showing, at least, that there was no valid defence to the 
others. And if those three were conceded to be bad, the others 
are good, and, notwithstanding a verdict and jndgment on all, 
the latter must not in such case be reversed on error. By an 
express statute in Mississippi, passed June 28th, 1842, one 
good count, though others are bad, will sustain a judgment. 
Hutch. Code for Miss., ch. 5, art. 1. This is not a peculiarity 
confined to Mississippi, but a like rule prevails in several other 
States. 2 Bibb, 62; 2 Litt. 100; 2 Bay, 204; 2 Hill, 648; 
1 Blackf. 12; 1 Stewart, 384; 2 Connect. 324. And though 
in some it is otherwise (1 Caines, 347; 11 Johns. 98; 9 Mass. 
198), and is otherwise in England (Grant v. Astle, Doug. 703), 
yet it has been regretted by some of her eminent jurists as “ in- 
convenient and ill-judged.”’ 

If this provision, then, in Mississippi, should be regarded as 
a rule of practice, it existed there when the last process act, of 
May, 1828, passed, and hence, by acts of Congress and the 
rules of our Cireuit Courts, binds them; but if it be a right 
conferred by her statute, it equally must govern us, by the Judi- 
ciary law of 1789, in all cases tried like this in that State. 
16 Peters, 89, 303. 

But, beside these reasonings and views, to some of which a 
portion of the court except, there exists another ground for af- 
firming the judgment below, which appears to us fully estab- 
lished both on principle and adjudged cases. ‘The first fault in 
the pleadings connected with the demurrer seems to have been 
committed by the defendant himself, and no reason appears on 
the whole record why the original judgment should not have 
been rendered against him on that ground. His only defence 
set up was the statute of frauds and perjuries. This statute was 
pleaded specially ; but, on the facts and the law, it does not seem 
to have been applicable to the case. The case was a trans- 
action of money paid by the plaintiff on account of the defend- 
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ant, and must have been considered by the court and jury as 
done under an original undertaking to repay it in a particular 
way, Which the defendant had not fulfilled, and which was not 
within the provisions of the statute. The defendant was mis- 
led, by the mode of payment being special and to a third person, 
into an impression that the original promise was to a third per- 
son. ‘The suit is not brought by the third person, to whom the 
original plaintiff owed a debt, nor was the promise made to a 
third person; but it is brought by the person who advanced 
money on account of the defendant, on a consideration moving 
from him alone, and on the promise made to him alone for its 
payment in a particular manner. See, on this, Read v. Nash, 1 
Wilson, 305; 2 Leigh’s N. P. 1031; King v. Despard, 5 
Wendell, 277; Towne v. Grover, 9 Pick. 306; Hodgson v. 
Anderson, 3 Barn. & Cres. 842. 

This was virtually, therefore, an undertaking by the defend- 
ant to pay his own debt, but simply specifying a particular 
manner of doing it; and unless it was found at the trial that 
the statute of frauds did not apply, it: is to be presumed that a 
recovery would not have been had before the jury, where it 
was competent to make this an objection. 

The matter of the plea, then, having been clearly bad, it ap- 
pears to be well settled, that, when a demurrer is filed to a rep- 
lication, if the plea is bad, judgment ought to be given for the 
plaintiff. Anon., 2 Wilson, 150; Nemble, Moor, 692; Com. 
Dig., Pleader, Proceedings in Frror, 3 B. 16; 1 Levinz, 181. 
The whole record connected with the demurrer is open on the 
writ of error, and judgment goes against the earliest fault. 
Breese, 207; Morgan v. Morgan, 4 Gill & Johns. 395. 

In regard to the suggestion, that the demurrer might have 
applied to some other objection than the statute of frauds, 
either in the plea, or, going back to the declaration, some defect 
there (as the first defect bad on general demurrer is the fatal 
one, 1 Chit. Pl. 617), it is enough to say that no other appears, 
then or now, to have been pointed out, and none is intimated 
in the argument for the plaintiff in error. 

If is very doubtful, also, if, in this particular case, a defect in 
the declaration would be considered at all on this demurrer, as 
the general issue is pleaded to all of the declaration covering 
these three special counts. And an issue in fact and a demur- 
rer cannot both be allowed to reach the same count. Bae. 
Abr., Pleas and Pleading, n. 1; 2 Blackf. 34; 5 Wendell, 104. 
If there be an exception to this rule, it must be by some local 
law or practice not existing here. 1 Litt. 4; 4 Munford, 104. 

From the whole record, therefore, it appears that the judg- 
ment below in favor of the plaintiff was probably correct, even 
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if the demurrer had not been waived, and in this event it is 
clear that the judgment should not, on this writ of error, be re- 
versed. Hobart, 56; Com. Dig., Pleader, Demurrer, Q. 2; 
Saunders v. Johnson, 1 Bibb, 522; 6 Monroe, 295, 606 ; Phelps 
v. Taylor, 4 Monroe, 170; Nemble, 3 Bibb, 225; McWaters v. 
Draper, 5 Monroe, 496 ; Hardin, 164. In Foster v. Jackson, Ho- 
bart, 56, the opinion says, * It is the office of the court to judge 
the law upon the whole record.” The other cases cited show, 
that in writs of error, as well as demurrers, the same rule prevails. 

The propriety of our conclusions in this case becomes more 
manifest when we consider that a reversal of the judgment 
would be of no use to the original defendant ; because, if re- 
versed, the order here could not be to render judgment for the 
defendant, but to have a record made of the waiver or decision 
of the demurrer, if either occurred, and if not, then a joinder in 
demurrer and an opinion below on the question presented by it, 
and which opinion, as already shown, must probably be for the 
plaintiff, and then the same judgment be entered again on the 
verdict which exists now. McGriflin v. Helson, 5 Litt. 48; 
2 Strange, 972; Jackson v. Runlet, 1 Woodb. & Min. 381. 

Finally, so far as any presumptions or doubts on any of these 
considerations should operate against either party in forming our 
conclusions, we are unable to see any thing in the acquiescent 
conduct of the original defendant before the judgment, or in the 
merits of his original defence, or in his writ of error, brought 
after such an uninterrupted silence and assent for years, which 
entitle him to any peculiar favor. 

The plaintiff in error, likewise, must always make out his 
case clearly and satisfactorily, as every reasonable intendment 
should be in favor of a judgment already rendered. Fentriss 
v. Smith, 10 Peters, 161; Lander v. Reynolds, 3 Litt. 16; 
Lou. Code of Pract. 909, note, and cases there cited; 3 Martin 
(N.S.), 29; 15 Louis. 480, &c. This not having been done in 
the present case, we think that the judgment below must be 
affirmed. 


Mr. Chief Justice TANEY. 


I think the judgment of the District Court may be supported, 
on the ground that the decision on the demurrer had become 
immaterial after the verdict on the general issue. The special 
plea out of which the demurrer arose applied only to three 
counts. There was a fourth count, to which no defence was 
made except by the plea of the general issue ; and according to 
the law and practice of Mississippi, one good count is sufficient 
to support the judgment when there are several counts in a dec- 
Jaration, and the others bad. And after the verdict on the 
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general issue, the decision of the demurrer was immaterial, and 
the judgment must still have been for the plaintiff even if the 
demurrer was decided for defendant. ‘The omission to dispose 
of an immaterial issue is not a ground for reversing a judgment, 
as the decision of such issue could not influence the judgment 
of the District Court. But Ido not concur in the other por- 
tions of the opinion, and think that many of the positions taken 
in it cannot be supported. 





Mr. Justice CATRON concurs with the Chief Justice. 


Mr. Justice DANIEL. 

Regarding the opinion just delivered as in direct opposition 
to the very canons of pleading at law, I feel constrained to de- 
clare my dissent from it. ! cannot subscribe to, and can 
hardly comprehend, a doctrine of presumptions, which, in pro- 
ceedings at law and on questions of pleading, infers that the 
parties or the court have acted in direct contravention of the 
facts apparent upon, and standing prominently out upon, the re- 
cord, operating by such presumption a false feature of the record 
itself. In this case the defendant has tendered an issue in law 
to the replication to the third plea; the record discloses the 
fact, that this issue has never been tried; it is therefore unde- 
niable that there is a chasm in the proceedings, and that the 
court has not passed upon the whole case. If presumption can 
be admitted to warrant the conclusion that this demurrer was 
withdrawn, where shall such presumption end? Would it not 
be equally regular to presume that any other plea or issue on 
the record had been withdrawn? ‘Then, if any other source 
than the record itself can be resorted to in order to ascertain 
what was in truth involved in the trial, conjecture or evidence 
aliunde must be introduced to determine; and that which, by 
legal intendment, is the only evidence or proof of the proceed- 
ings, the record, becomes the weakest of all proof, or rather 
becomes no proof at all. I think the judgment should be re- 
versed, and the cause remanded for a trial on all the issues of 
law and of fact. 


Order. 


This cause came on to be heard on the transcript of the 
record from the District Court of the United States for the 
Northern District of Mississippi, and was argued by counsel. 
On consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said District Court in 
this cause be, and the same is hereby, affirmed, with costs, anc 
damages at the rate of six per cent. per annum. 

61* 
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Witiiam Harpeman anp Henry R. W. Hitt, Comp.arinants, v. 
JenzAMIN D. Harris. 


If an exception be taken to an answer in chancery upon the ground that certain 
allegations in the bill are neither answered. admitted, nor denied, it becomes ne- 
cessary to inquire whether the facts charged in the allegations are material, and 
might. if established, contribute to support the equity of the complainant. 

If they will not, the omission to answer the allegations is not a good ground for ex- 
ception to the answer, and the exception must be overruled. 

Therefore, when a bill charged that certain notes were given for the purchase of 
slaves introduced into the State of Mississippi, as merchandise and for sale, after 
the first day of May, 1833, and the answer omitted to notice the allegation, such 
omission was not a good ground for an exception. 

This court has repeatedly decided that the fact stated is no defence to a suit at law 
Still Jess can it be a defence in equity. 

Where an allegation in the bill was, that the complainants were only sureties, and 
that their principal was insolvent, the answer was not justly subject to exception 
for omitting to notice it. The fact in no way strengthened the equity of the com- 
plainants. 


Tis case came up from the Circuit Court of the United 
States for the Southern District of the State of Mississippi, on 
a certificate of division in opinion between the judges thereof. 

The facts in the case are sutiiciently set forth in the opinion 
of the court. 


It was argued by Mr. Nelson, on behalf of the respondent, 
Harris ; no counsel appearing for the complainants. 


Mr. Nelson contended that neither of the exceptions was 
well taken. 

The first, because the allegation to which it refers was wholly 
immaterial, and not therefore required to be answered. 

The second, because the allegations therein referred to, con- 
tained in said bill, if at all material, which is denied, have been 
substantially responded to by said answer. 

In support of the first proposition it is submitted, — 

That to justify an exception to an answer in chancery upon 
the ground of insufficiency, it is necessary to show that the 
omission alleged is material to the purpose and object of the 
complainant’s bill. 2 Dan. Chan. Prac. 261; Welford’s Equity 
Plead. 368; Hare on Disc. 160; 1 McClellan & Younge, 334. 
In Hirst v. Peirce, 4 Price, 136, (2 Eng. Exch. Rep.,) Chief 
Baron Richardson says : — “ There is great mistake in general 
in this court as to what is a material exception. The true way 
of arguing and considering such an exception is by ascertaining 
whether, if the defendant should answer in the affirmative, his 
admission would be of use to the plaintiff. If it would, it must 
be answered ; if not, it is not material.” 

And in Bally v. Kenrick, 13 Price, 294, (6 Eng. Exch. 
Rep. 99,) Sir William Alexander, Chief Baron, says : — “ The 
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materiality of the exception will depend on this, — whether the 
interrogatory be of such a nature, without reference to the ob- 
jectionable part of the answer, as that the answer to it might, if 
it were answered simply as it is put, so far contribute to sup- 
port the equity of the plaintifl’s case as to contribute to in- 
duce the court to give him the relief sought by the bill.” 

This being the clear and well-settled rule, it remains to in- 
quire, whether the omission referred to in this exception be ma- 
ierial to the object of the complainants’ bill. 

That it is not is unquestionably clear. Groves v. Slaughter, 
15 Pet. 449; Harris v. Runnels, 5 How. 135; Truly v. Wanzer 
et al., 5 How. 141; Sims v. Hundley, 6 How. 1. 

In support of the second proposition in the defendant’s brief, 
it is insisted, — 

That the omission alleged in the complainants’ second excep- 
tion does not in fact exist to the extent therein stated, and if 
it did, it is wholly immaterial. 

That Hardeman, one of the complainants, was a mere surety 
in the note sued upon at law, is substantially admitted by the 
defendant, and will be apparent upon the examination of the 
answer, wherein he states the sale of slaves, for which the note 
was given, to have been originally made to James M. Smith, on 
credit, and that he “received in payment therefor the notes 
or bonds of said James M. Smith and of the said William Har- 
deman.” ‘That upon one of said bonds or notes a judgment 
was obtained, as stated in the bill, and that the note or bond 
sued on, upon which the judgment enjoined was recovered, was 
given in satisfaction of the first-mentioned bond or note and 
judgment. 

Now all that is necessary for a defendant to do, in a case like 
the present, is to answer substantially the allegations of the bill. 
Welford’s Equity Pleadings, 261. 

As to the objection, that the allegation of the insolvency of 
James M. Smith’s estate is not answered by the defendant, it is 
sufficient to say that the fact is nowhere so alleged in the bill 
as to require any answer. ‘There is no such averment in the bill, 
the only suggestion being that “it seems that nothing can be 
found,” &c. 

But if it were otherwise, it is indisputably clear that the alle- 
gations are wholly immaterial ; that, however answered, the 
complainants could not be aided in the purpose of their bill ; and 
that therefore, upon the authority of the cases already referred 
to, the omissions furnish no sufficient grounds for an exception. 


Mr. Chief Justice TANEY delivered the opinion of the court. 
In this case, the complainants filed a bill in the Circuit Court 
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for the Southern District of Mississippi, praying a perpetual in- 
junction against a judgment at law which had been obtained 
against them. The bill, among other things, states that the note 
upon which the judgment was awarded was given for the pur- 
chase-money of certain slaves brought by the defendant into the 
State of Mississippi, as merchandise and for sale, after the first 
day of May in the year 1833, and sold in the State to a certain 


James M. Smith, in violation of the constitution and laws of 


the State; that the complainant Hardeman was surety for 
Smith; that a judgment was afterwards obtained against him, 
and an execution issued and levied upon his property, and that, 
to prevent it from being sold, he executed a forthcoming bond 
with the other complainant, Hill, as his security, which bond had 
become forfeited, and therefore had the form and effect of a 
judgment against the complainants ; and that Smith, for whom 
he was security, was dead, and his estate insolvent. 

The defendant answered; and upon the coming in of the 
answer, the following exceptions were taken to it by the com- 
plainants : — 

“Ist. The bill charges that the slaves mentioned in complain- 
ants’ bill, sold by the defendant, Harris, to James M. Smith, and 
which constitute the consideration of the note upon which the 
judgment at law enjoined in this cause was rendered. were in- 
troduced into the State of Mississippi by the said defendant, 
Harris, for sale and as merchandise, after the first day of May, 
1833. This allegation has not been answered, admitted, or 
denied. 

“2d. It is alleged in the bill, that complainant Hardeman was 
only surety in the note sued upon at law, and that C. P. Smith, 
executor of James M. Smith, was principal, and that the estate 
of James M. Smith is insolvent, &c. These allegations are 
neither answered, adinitted, nor denied.” 

And upon the hearing of these exceptions, the judges were di- 
vided in opinion upon the point whether they were well taken 
and should be sustained, or not, and therefore ordered the ques- 
tion to be certified for decision to this court. 

It is very clear that neither of these exceptions can be main- 
tained. It has been repeatedly decided in this court, that the 
fact stated in the first is no defence at law, and still less can it 
be a ground of relief in equity after a judgment at law. 

And as regards the second, certainly the insolvency of the 
principal debtor is no defence to the surety, either at law or in 
equity. 

If, therefore, the defendant had admitted in the most explicit 
terms the allegations mentioned in the exceptions, they would 
not have contributed in any degree to support the claim of the 
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complainants to the relief they ask. And consequently, the 
omission to answer (if the answer be open to that objection) 
furnishes no ground of exception. It is not a sufficient founda- 
tion for an exception, that a fact charged in a bill is not an- 
swered, unless the fact is material, and might contribute to 
support the equity of the case of the complainant, and induce 
the court to give the relief sought by the bill. 

The exceptions ought, therefore, to have been overruled, and 
we shall direct it to be so certified to the Circuit Court. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States, for the 
Southern District of Mississippi, and on the points or questions 
on which the judges of the said Circuit Court were opposed in 
opinion, and which were certified to this court, for its opinion, 
agreeably to the act of Congress in such case made and _ pro- 
vided, and was argued by counsel. On consideration whereof, 
it is the opinion of this court, that the exceptions by the com- 
plainants were not well taken, and ought to have been over- 
ruled. Whereupon, it is now here ordered and decreed, that it 
be so certified to the said Circuit Court. 





Piiny Cur.ter, APPELLANT, v. Witiiam A. Rae. 


Where a vessel was run on shore by the captain in order to save the lives of those 
on board, and for the preservation of the cargo, by which act the vessel was totally 
lost, but the cargo saved and delivered to the consignee, a libel in personam, filed 
by the owner of the vessel against the consignee of the cargo, (and the result would 
be the same if filed against the owner of the cargo,) for a contribution by way 
of general average, cannot be sustained in the admiralty courts of the United 
States. 

Those courts have jurisdiction wherever the vessel or cargo is subject to an absolute 
lien, created by the maritime law; and will follow property subject to such a lien 
into the hands of assignees. The lien,in such cases, does not depend upon posses- 
sion. 

dut in cases of general average, the lien is a qualified one, depends upon the posses- 
sion of the goods, and ceases when they are delivered to the owner or consignee. 

Whatever may be the liability of the owner after he has received his cargo, it is 
founded upon an implied promise to contribute to the reimbursement of the 
owner of the lost vessel, which promise is implied by the common law, and not by 
the maritime law. 

The case is, therefore, beyond the jurisdiction of courts of admiralty, and the libel 
must be dismissed. 


Tuts was an appeal from the Circuit Court of the United 
States for the District of Massachusetts. 
It was a libel filed in the District Court, as a court of admi- 
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ralty and maritime jurisdiction, by Rae, the owner of a vessel 
called the Zamora, against Cutler, in a cause of contribution 
or general average, civil and maritime. 

The facts in the case are set forth by Mr. Chief Justice 
Taney, in delivering the opinion of the court, to which the 
reader is referred. 

The District Court decreed that Rae should recover $ 2,500 
from Cutler, which decree was aflirmed in the Circuit Court. 

It was submitted upon printed arguinents in this court by 
Mr. Loring, tor the libellaut below, and Mr. Fletcher and Mr. 
Curtis, for the respondent and appellant. 

The Reporter would be gratified if he could insert the whole 
of these arguments, but want of room forbids it. 


Mr. Chief Justice TANEY delivered the opinion of the court. 


This is a proceeding in admiralty, and the point first to be 
considered is the question of jurisdiction. 

The appellee filed a libel im personam against the appellant, 
in the District Court of the United States for the District of 
Massachusetts, setting forth that he was the owner of the 
bark Zamora, which sailed from New Orleans for Boston, on 
the 6th of November, 1845, with an assorted cargo, a part of 
which consisted of 154 bales of cotton, consigned to the appel- 
lant; that she was overtaken by a storm in Massachusetts 
Bay, and was run on shore by the captain, in order to save 
the lives of those on board, and for the preservation of the cargo, 
which, together with the vessel, were in imminent danger of 
being totally lost ; that by this voluntary stranding, the vessel 
was totally lost, but the cotton was saved ; and that the appel- 
lant had saved the value of it, to wit, $5,400; and that the 
appellee is entitled to contribution from the owners of the 
cargo and the appellant, to indemnify him for the loss of his 
vessel. 

The appellant answered, admitting the ownership of the 
vessel as alleged in the libel ; that she was wrecked in Massa- 
chusetts Bay, and that the cotton had come to his hands in a 
damaged state ; but denies that the appellee is entitled to the 
general average he claims, and insists that he is not liable to 
contribute on account of the cotton, to indemnify the owner 
for the loss of his bark. 

Upon this libel and answer, the parties proceeded to take 
testimony to show the circumstances under which the vessel 
had been stranded ; and upon the hearing, a decree was passed 
in the District Court in favor of the appellee for $2,500, which 
was affirmed in the Circuit Court, and from which last-men- 
tioned decree the present appeal to this court was taken. 
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Upon the face of the proceedings, therefore, the question 
arises Whether the District Court had jurisdiction, as a court of 
admiralty, to try the matter in dispute. And it is unnecessary i 
to state more fully the pleadings and testimony until this ques- | 


tion is disposed of. 

It is true, the counsel for the appellant has waived all objec- 
tions on that score. But the consent of parties cannot give 
jurisdiction to the courts of the United States, in cases where 
it has not been conferred by the Constitution and laws. And 
if the proceedings show a case which the District Court was 
not authorized to try, it is the duty of this court to take notice 
of the want of jurisdiction, without waiting for an objection 
from either party. 

The court of admiralty undoubtedly has jurisdiction in cases 
where the vessel or cargo is subject to a lien created by the 
maritime law. And where the lien is attached to the vessel or 
cargo, it will, until it is discharged, adhere to the property in 
the hands of third persons, and will follow the proceeds, in cer- 
tain cases, in the hands of assignees. And in such cases, the 
lien may be enforced in a court of admiralty, by a proceeding 
in personam, against the party who holds the property or pro- 
ceeds. ‘This doctrine was recognized in this court in the case 
of Sheppard v. Taylor, 5 Pet. 675. In that case, the holders of 
the proceeds of a ship which had been condemned in a Spanish | 
tribunal. and the value of the vessel afterwards paid to the | 
owners by the Spanish government, were held liable for sea- | 
man’s wages, in a proceeding in personam, although they held ie 
them as assignees of the owners in payment of a bond fide pre- 
existing debt. And in deciding that case, the court said, that, 
in cases of prize, bottomry, and salvage, as well as seaman’s 
wages, the party entitled to the lien may proceed in admiralty 
in personam against the party holding the proceeds of property 
to which the lien had attached. 

But in the cases mentioned by the court, the maritime law 
attaches an absolute and unconditional lien upon the property. 
The possession is not necessary to its validity. Indeed, in cases 
of seaman’s wages and bottomry, the party entitled to the lien 
never has possession ; and the same is most commonly the case 
where salvage services are rendered. 

But it is otherwise in general average. The party entitled 
to contribution has no absolute and unconditional len upon 
the goods liable to contribute. The captain has a right to 
retain them until the general average with which they are 
charged has been paid or secured. And as he may do this 
for the security of the party entitled, he must be regarded as 
his agent in this respect, and exercising his rights. This right 
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of retainer, therefore, is a qualified lien, to which the party is 
entitled by the maritime law. But it depends on the posses- 
sion of the goods by the master or ship-owner, and ceases when 
they are delivered to the owner or consignee. It does not fol- 
low them into their hands, nor adhere to the proceeds. This 
is the doctrine not only in England, but on the Continent also. 
It is unnecessary to refer to the various authorities on this 
point, as the principal ones are collected in Abbott on Ship- 
ping, 507, (margin,) Perkins’s edition, and 3 Kent’s Com. 244. 

In the case before us, the goods, with the bill of lading, were 
delivered to the consignee, and not to the owner. We do not, 
however, propose to inquire, Whether, upon the facts stated in 
the libel, the consignee would be liable for the contribution in 
any form, but whether a court of admiralty can try the ques- 
tion. And treating the case as if the consignee stood in the 
place of the owner, and was liable to the same extent, we think 
it was not within the jurisdiction of the court of admiralty. 
The owner is liable, because, at the time he receives the goods, 
they are bound to share in the loss of other property by which 
they have been saved ; and he is not entitled to demand them 
until the contribution has been paid. And as this lien upon 
his goods is discharged by the delivery, the law implies a prom- 
ise that he will pay it. But it is not implied by the mari- 
time law which gave the lien. It is implied upon the princi- 
ples of the common law courts, upon the ground that in equity 
and good conscience he is bound to pay the money, and is 
therefore presumed to have made the promise when he received 
the goods. Indeed this case seems, in its principles, to be 
nothing more than the common law action for money had and 
received, brought in a court of admiralty. 

It is very much to be regretted, that the jurisdiction of the 
court of admiralty in this country is not more clearly defined. 
It has been repeatedly decided in this court, that its jurisdic- 
tion is not restricted to the subjects over which the English 
courts of admiralty exercised jurisdiction at the time our 
Constitution was adopted. But there is no case, nor any prin- 
ciple recognized by this court, that would justify us in extend- 
ing it to a subject like the one now before the court. Whether 
the court of admiralty might not have proceeded in rem 
to enforce the maritime law before the goods were delivered, 
is a question which does not arise in this case, and upon which, 
therefore, we express no opinion. But the case, as presented 
in the record, we think, is not within the admiralty jurisdic- 
tion, and the judgment must therefore be reversed, and the 


case remanded to the Circuit Court, with directions to dismiss 
the libel. 
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Mr. Justice WAYNE. 

I regret that this case has been sent to this court upon the 
printed arguments of the counsel in the court below, and still 
more regret that this court has decided an important con- 
stitutional question of admiralty jurisdiction, without either 
oral or printed argument. 

It is the first time in this court that such a result has hap- 
pened ; and it was a sufficient reason, in my mind, to restrain 
this court from action, until after the point had been argued. 

As [ gather the facts of the case from the record, the question 
of jurisdiction was not argued either in the District or Circuit 
Court ; though, in making up the record for this court, the point 
was suggested by the counsel for the respondents. It is a 
curious incident in the history of our jurisprudence, that a con- 
stitutional point should have been ruled here, which had neither 
been argued at the bar in this court, nor elsewhere ; and I think 
it will be thought so much so, that it will not occur again. 
Such a silent and uncontested judicial disposition of a question 
arising under the Constitution is at variance with the interest 
hitherto shown by our courts, and by the public, in such 
matters, and does not partake of that watchful and patient in- 
quiry concerning constitutional powers, which has been so 
much the characteristic of the American mind, when either of 
the departments of our government has been called upon to 
exercise them. 

I think, too, that this decision should not have been made at 
this time ; for though a full court was present in our consultation 
upon this case, one of the judges, Mr. Justice Catron, refused 
to deliberate with us upon it, stating as his reason for not doing 
so, that important points, constitutional and otherwise, were 
involved, and that the case was only before us upon printed 
arguments upon the latter. I think he did so with great pro- 
priety, and I agree with him, that the rule of the court permit- 
ting cases to be sent here upon printed arguments was not 
meant to embrace cases involving constitutional questions. 
That it was not meant to do so, I infer from this being the 
first case in which it has been done with the practical acquies- 
cence of this court, and from our use, in having hitherto avoid- 
ed the decision of such questions, except upon oral argument 
before a full court. 

Mr. Justice Catron’s withdrawal left eight of us to act upon 
the case, and we were for some time equally divided upon this 
point of jurisdiction. It was ultimately disposed of as it has 
been by a majority of the court, rather by our acquiescence im 
what was thought to be English authorities against the jurisdic- 
tion, than from a close and searching scrutiny into the practice 
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and jurisdiction of courts of admiralty, and how far they were 
comprehended within our constitutional extension of judicial 
power to all cases of admiralty and maritime jurisdiction. 

Under such circumstances, with every inclination to carry out 
without further inquiry the decisions of this court, and with 
unfeigned respect for all of the judges who have made this de- 
cision, | hope I shall not be considered as doing any thing at 
variance with either, if I shall hear argument upon this point of 
jurisdiction, should such a case occur before me upon the cir- 
cuit, or if I shall ask, should it ever arise here again, that we 
may hear argument from counsel upon a point which we had 
not an opportunity to hear when it was decided. 

But my objection to the ruling of the point is greater than 
to the circumstances under which it has been made. 

I think that the case is within our constitutional admiralty 
and maritime jurisdiction, and that it has been so decided by 
this court. 

An attempt has been made to take it out of the case of Shep- 
pard v. Taylor, 5 Peters, 675, by making a distinction between 
cases of absolute and unconditional maritime lien, and such as 
are now called qualified cases of lien, to which a party is enti- 
tled by the maritime law. And it is said, “ in general average, 
that the party entitled to contribution has no absolute and un- 
conditional lien upon the goods liable to contribute ; but 
that the captain has a right to retain them until the general aver- 
age with which they are chargeable has been paid or secured.” 

Besides, not having been able to find, in the books and cases 
which I have read, any such distinction, (now, I believe, for the 
first time made,) I have always thought that a lien given by 
the maritime law, of whatever kind it may be, is one which 
ean be enforced in a maritime court, for the purpose of con- 
summating, for the benefit of all concerned, the equity which 
raised or created it. For instance, that if a master of a vessel 
gets a lien upon the saved cargo, in a case of jettison, or volun- 
tary stranding of his vessel, and he is in any way dispossessed 
of any part of it, either by a freighter or other person, he 
may bring a possessory action in a maritime court to regain it, 
or a petitory libel, if the goods saved have got into the hands 
of a third person, who claims a right of property in them 
against the freighter. And further, that if the freighters, in a 
case of jettison or voluntary stranding of a vessel, disagree as 
to what should be their respective contributions, and there is 
no fixed rule for ascertaining it without suit in the country 
where the said cargo may happen to be, either the captain 
having the cargo in possession, or the freighters, or either of 
them, may go into a maritime court, to have it judicially 
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determined. And that a party interested in such a lien may 
file his libel 7 personam, in a maritime court, against a 
freighter for his contribution, if he has got possession of his 
part of the saved cargo, and has removed it beyond the sover- 
eignty in which the court is, so that it may not be seques- 
trated or put under arrest, to answer the court’s decree. And 
it matters not whether the freighter’s possession of the saved 
goods has been obtained by the delivery of it to him by the 
master, or otherwise. A lien, or right given to the master ‘“ to 
retain the goods, until the general average with which they 
are chargeable has been paid or secured,” as this court says 
the master has, has nothing in it of the character of a personal 
agency, which the master may throw off at his will; for 
neither in its beginning nor in its continuance has it a voluntary 
appointment ; but it is a trust, which the maritime law casts 
upon him, from the necessity of the case, in virtue of his 
official relation to the vessel and cargo, and to those who are the 
owners of them. It is a lien given to the captain by the mari- 
time law, for the purposes of a high equity, produced by neces- 
sity ; and it cannot be taken from the jurisdiction of a mari- 
time court by any act of a party interested in it, short of 
what that equity demands; though the parties interested may 
themselves determine and receive from each other what they 
may think that equity gives to each of them. 

And the foundation of this jurisdiction of a court of admi- 
ralty in such cases, both im rem and in personam, is not on 
account of the locality of the jettison or stranding, or that it 
is a thing done at sea; but because, happening at sea, the peril 
producing it makes new and involuntary relations between the 
freighters, where there were none before, and for which the in- 
terests of commerce require a tribunal, into which, by the law of 
its creation, all the parties interested may be brought together 
for settlement. Of course, in what I have said, I have had no 
reference to the admiralty jurisdiction in England since the 
time of Charles IL., but to that of the maritime courts upon 
the Continent, and as the practice in them continues to be, 
and also to what had been the ancient practice and jurisdiction 
in England on admiralty, until the reign of James L, notwith- 
standing the statutes of 13 Richard IL.,ch. 5, and 15 Richard 
Il.,ch. 3; for we know historically, that, until the time of 
James, the statutes of Richard operated rather to restrain the 
usurped jurisdiction of the Court of Admiralty in England, 
than to limit it, in what rightfully belonged to its cognizance. 

When, then, we are referred to Abbott on Shipping and to 
Kent’s Commentaries. and to the cases cited by them, in sup- 
port of the conclusion to which this court has here come, con- 
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cerning the want of jurisdiction, in an American court of ad- 
miralty, of a libel im personam to enforce a right in a mari- 
time lien which cannot be enforced in rem, in consequence of 
the removal of the subject-matter of the lien beyond the reach 
of the court’s monition and attachment, it will be found, by 
a perusal of Abbott and Kent upon General Average, and the 
cases cited by those writers, that neither of them is discussing 
at all the jurisdiction of a court of admiralty, even in Eng- 
land; but that each only states —and one from the other — 
what are the remedies in England for the recovery of the con- 
tributions of a general average. The language in Abbott is: — 
“In case of dispute, the contribution may be recovered, either 
by a suit in equity only, or by an action at law, instituted by 
each individual entitled to recover, against each party that 
ought to pay for the amount of his share.” (¢ 14, p. 610.) 
And it is admitted that the English jurisdiction in admiralty 
was not meant by the framers of the Constitution, when the 
judicial power was extended “to all cases of admiralty and mari- 
time jurisdiction.” The language of the court now is,—“It 
has been repeatedly decided in this court, that its jurisdiction 
is not restricted to the subjects of which the English courts of 
admiralty exercised jurisdiction at the time our Constitution 
was adopted.”” We must, therefore, in all cases, whether or not 
there has been an occasion in our courts for the exercise of 
jurisdiction in a particular case, look to the maritime courts on 
the Continent, and to works on admiralty jurisdiction, to de- 
termine whether the case in hand is embraced by our constitu- 
tional provision. 

Nor can I partake of the regret just expressed, that the juris- 
diction of the court of admiralty in this country is not more 
defined. 

I know at one time it was thought so, but subsequent inves- 
tigations of it by our judges and jurists, I believe, have given 
a very general impression to American lawyers, that the con- 
stitutional clause, “all cases of admiralty and maritime juris- 
diction,” is as well and as definitely expressed, for the pur- 
pose meant, as it can be, and that it leaves nothing doubtful, 
except as to some cases of which the admiralty court in 
England took jurisdiction, which had been there exclusively 
within the cognizance of the courts of common law, and 
also of other cases in the Continental maritime courts, which 
did not relate to “things done upon the sea, or to contracts, 
pleas, and quarrels which were not maritime.” Among the lat- 
ler is certainly not a case of general average, and, except in 
England, I believe, the jurisdiction of the maritime courts has 
always embraced, both in rem and in personam, “all cases of 
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freight, charter-parties, mariners’ wages, debts due to material- 
men for the building and repairing of ships,” and all acci- 
dents upon the sea, affecting the rights of those having any in- 
terest in the cargo of a vessel, or who are in any way connected 
with her. I do not think that there is any thing doubtful in 
the terms used in the Constitution. “To all cases of admiralty 
and maritime jurisdiction,” means all cases arising or hap- 
pening on the sea, growing out of war or commerce, and all 
eases strictly of maritime contracts, — admiralty jurisdiction 
meaning originally those cases of which the admiral took cog- 
nizance in virtue of his office upon the sea, and maritime, 
these also, with all others arising out of the perils or accidents 
upon the sea; trespasses upon it of all kinds ; contracts relating 
to commerce in which a sea service was to be rendered; con- 
tracts for building and repairing of ships, and for money loaned 
upon bottomry. Now, it having been repeatedly ruled by this 
court, that its admiralty jurisdiction was not limited by what 
was the jurisdiction in England when the Constitution was 
adopted, the principal difficulty in the way of interpreting the 
words of the Constitution relating to it has been overcome. 
And if we will but rid ourselves of those doubts in respect to 
what are cases for a maritime court caused by the limitation of 
them in England, I do not think we shall ever be ata loss to 
determine what cases are within the admiralty jurisdiction of 
the courts of the United States; and I believe the whole of 
them will be found to make no trespass upon, or interference 
with, the jurisdiction of the other courts of the United States, 
or with those of the States, either as to the modes of proceed- 
ing in them, or as to the suits of which they have cognizance. 








Mr. Justice CATRON. 


On the question of jurisdiction, for want of which this cause 
has been dismissed, I am not satisfied either way, and therefore 
give no opinion. 


Order. 


This cause came on ‘to be heard on the transcript of the 
record from the Circuit Court of the United States for the Dis- 
trict of Massachusetts, and was argued by counsel. On consider- 
ation whereof, it is the opinion of this court, that neither the 
said Circuit Court, nor the District Court from which this case 
was removed to the said Circuit Court, had jurisdiction of this 
cause, and that consequently this court has not jurisdiction but 
for the purpose of reversing the decree of the said Circuit Court. 
Whereupon, it is now here ordered and decreed by this court, 
that the decree of the said Circuit Court, entertaining jurisdic- 
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tion in this cause, be, and the same is hereby, reversed for the 
want of jurisdiction in that court; and that this appeal be, and 
the same is hereby, dismissed for the want of jurisdiction ; and 
that this cause be, and the same is hereby, remanded to the 
said Circuit Court, with directions to proceed therein in con- 
formity to the opinion of this court. 





Hezexian Smitru, PLAintiFFE IN ERROR, v. WitLIAM Hunter, TReas- 
URER OF ButLer County, James B. Cameron, Aupiror oF Butler 
County, AND THE PRESIDENT AND ‘TRUSTEES OF THE Miami Unl- 
VERSITY. 


Where a complainant alleged that a school tax, which was levied upon his land, was 
contrary to the spirit and meaning of a law of the State of Ohio which exempted 
his property from all State taxes, and conflicted also with the terms and condi- 
tions of the leases by which he held his land, and the State court dismissed the bill, 
this decision of the State court cannot he reviewed by this court by a writ of error 
issued under the twenty-fifth section of the Judiciary Act. 

The rules which regulate cases brought up to this court under that section again ex- 
amined and aflirmed. 


Tuts case was brought up from the Supreme Court of Ohio, 
by a writ of error issued under the twenty-fifth section of the 
Judiciary Act. 

The facts were these : — 

By the fourth section of the act of Congress of the 3d of March, 
1803, to enable the State of Ohio to form a State constitution, 
(2 Statutes at Large, 226,) a township of land, to be laid off in 
the Cincinnati land district, was granted to the State of Ohio 
for the purpose of establishing an academy. 

On the 17th of February, 1809, the legislature of the State 
of Ohio passed an act entitled “ An act to establish the Miami 
University.”” (Pamphlet Acts of 1809, page 184.) 

That act incorporated the university, provided for its support, 
government, &c. Section tenth vested the above-mentioned 
township in the corporation, for the use and support of the uni- 
versity, and authorized the corporation to divide the township 
into lots, and lease them out for the term of ninety-nine years, re- 
newable for ever, subject to a valuation every fifteen years. The 
thirteenth section exempts the township from all State taxes. It 
reads in these words : —“ That the lands appropriated and vest- 
ed in the corporation, with the buildings which may be erected 
thereon for the accommodation of the president, professors, and 
other officers, students, and servants of the university, and any 
buildings appertaining thereto, and also the dwelling-house and 
other buildings which may be- built and erected on the lands, 
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shall be exempt from all State taxes.” Under this act the uni- 
versity lands were divided into lots and leased out, the plaintiff 
in error being the lessee of a part of them. 

On the 16th of March, 1859, the legislature of Ohio passed 
an act entitled ‘“ An act providing for the levying of a school 
tax in Oxford township, in Butler county.” Local Laws of 
Ohio, p. 235 of Pamphlet Acts. 

The township here named is the university township. The 
first section of the act directs the county commissioners of that 
county to appoint appraisers in the township of Oxford ‘to ap- 
praise the lands held under permanent leases in said township 
at their true value in money, considered in their natural state,” 
taking into view the rent encumbrance upon the same, payable 
to the university. 

The second section of the act is in these words: — “ Said 
commissioners shall, in addition to the levying of a tax on per- 
sonal property in said township, authorize the levying of a 
school tax annually upon the ad valorem amount of appraise- 
ment in said township, the property of blacks and mulattoes ex- 
cepted, not exceeding one mill on the dollar, which assessment 
shall be made by the county auditor, and collected by the 
county treasurer, in the same manner as other county, town- 
ship, or State taxes are levied and collected.” 

The third section provides, that “ the taxes so levied and col- 
lected under the provisions of this act shall be appropriated ex- 
clusively for the support of common schools in the respective 
districts in the township of Oxford; and in the disbursement 
of the same, the provisions of the act entitled ‘An act for the 
support aud better regulation of common schools, and to create 
permanently the office of superintendent,’ passed March 7th, 
1838, shall be conformed to, at least so far as it is practicable to 
carry out the objects of this act, having in view the support of 
common schools in the said township of Oxford.” 

Under this last-named act, a tax for the support of common 
schools in Butler township was levied on the university lands, 
and, among others, on the lands of the plaintiff in error. 
Whereupon he filed his bill in chancery in the Court of Com- 
mon Pleas for said county of Butler, setting out in substance 
the facts as above stated, and praying that the treasurer and 
auditor of the county might be enjoined from collecting said 
tax, on the ground that it was imposed in contravention of the 
terms of his lease, and of the act of the 17th of February, 1809, 
to establish the Miami University. 

The defendants demurred to this bill, and on the hearing the 
demurrer was sustained and the bill dismissed. From this de- 
cree of the Common Pleas the plaintiff appealed to the Supreme 
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Court of Ohio, where, upon hearing on the demurrer, the bill | 
was again dismissed. F'rom this last decree the plaintiff sued : 
out a writ of error into this court. 


It was argued by Mr. Schenck, for the plaintiff in error, and 
Mr. Vinton, for the defendants in error. 


Mr. Schenck contended that the case was drawn into the 
jurisdiction of this court, — 

Ist. Because it arises under a law of the United States. It 
presents, in fact, a question as to the effect and objects of a 
grant of lands made in pursuance of an act of Congress for the 
purposes of education, and how far the same may be interfered 
with and controlled by State legislation. 

2d. Because it is claimed that the act of the legislature of 
Ohio of 1839, taxing these lands, conflicts with a former act of 
the legislature in 1809, exempting them from taxation, and, 
being in violation of the rights of lessees (of whom the com- 
plainant is one) under that act of 1809, is a law impairing the 
obligation of contracts. 


Mr. Vinton denied the jurisdiction of this court, and con- 
tended also that State taxes in Ohio were clearly distinguished 
from county and road and school and bridge taxes, which were 
entirely local, and not included in the exemption from State taxes. 


Mr. Justice DANIEL delivered the opinion of the court. 


This is a writ of error to the Supreme Court of Ohio, prose- 
cuted under the twenty-fifth section of the act to establish the 
judicial courts of the United States, and arises out of the follow- 
ing facts and proceedings. 

By the fourth section of an act of Congress of the 3d of 
March, 1803, (2 Statutes at Large, 226,) a township of land in 
the Cincinnati land district was granted to the State of Ohio 
for the purpose of establishing a university. 

On the 17th of February, 1809, the legislature of Ohio, by 
law, incorporated and established the Miami University, and, by 
the tenth section of this law, vested the township above men- 
tioned in the corporation, for the support of the university, and 
authorized it to divide the township into lots, and to make 
leases of these lots for the term of ninety-nine years, renewable 
for ever, but subject to a valuation at intervals of fifteen years. 
The thirteenth section of the law contains the following pro- 
vision : — “ That the lands appropriated and vested in the cor- 
poration, with the buildings which may be erected thereon for 
the accommodation of the president, professors, and other offi- 
cers, students, and servants of the university, and any buildings 
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appertaining thereto, and also the dwelling-house and other 
buildings which may be built and erected on the lands, shall be 
exempt from all State taxes.” Under the authority of this law 
of Ohio, the lands vested in the university were divided into 
lots and leased out, and the plaintiff in error became the lessee 
of a part of them. On the 16th of March, 1839, the legislature 
of Ohio passed an act entitled ‘ An act providing for the levy- 
ing of a school tax in Oxford township, in Butler county.” The 
township of Oxford is the same which was vested in the 
Miami University by the law of the 17th of February, 1809. 
The first section of the law of 1839 provided that the county 
commissioners of Butler county should appoint one or more 
appraisers in the township of Oxford, whose duty it should be 
to appraise the lands beld under permanent leases in said town- 
ship at their true value in money, considered in their natural 
state, and that, in making such appraisement, they should take 
into view the rent encumbrance upon the same annually or 
otherwise payable to the Miami University by reason of the 
condition of the leases under which such lands are holden. 
The third section of the act of 1839 appropriates the taxes there- 
by ordered to be assessed and levied on the lands in Butler 
county exclusively to the support of the common schools in the 
school districts of the township of Oxford, and directs the dis- 
bursement of the amount of these taxes in conformity with the 
provisions of a statute of Ohio for the regulation of common 
schools, passed on the 7th of March, 1838. The lease under 
which the plaintiff in error claims sets out specially the extent 
of his tenure, with the privilege of perpetual renewal, and, in 
general terms, refers to all the privileges and immunities granted 
to the lessees of the university by the several acts and laws of the 
State. In consequence of a demand made by the auditor and 
treasurer of Oxford township for the taxes assessed on the lands 
held by the plaintiff for the use of the common schools of that 
township, the plaintiff filed his bill in the Court of Common 
Pleas of Butler county, making defendants thereto the auditor 
and treasurer of the township and the trustees of the Miami 
University, and praying that the auditor and treasurer and their 
successors might be perpetually enjoined from collecting of the 
plaintiff any taxes whatsoever enacted by the State and imposed 
on the lands held by him under leases from the president and 
directors of the Miami University. The plaintiff claims an ex- 
emption from the payment of all taxes, under the provision of 
the tenth section of the act of 1809, and insists that the law of 
1839 is inconsistent with the privilege or exemption secured to 
him by the former law. The bill was demurred to by the 
defendants ; the demurrer was sustained by the Court of Com- 
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mon Pleas, and the bill directed to be dismissed ; and upon an 
appeal to the Supreme Court of the State, the decree of the 
Court of Common Pleas was in all respects affirmed. 

In considering this case, a difficulty meets us at the thresh- 
old in the question of jurisdiction. This being neither an 
appeal from, nor writ of error to, a court of the United States, but 
a case brought hither under the twenty-fifth section of the Judi- 
ciary Act, it must fall within some of the categories prescribed 
by that section, in order to justify the cognizance of it by this 
court ; and this must appear too in the modes, and to the ex- 
tent, which this court has repeatedly and distinctly announced. 
It is contended, in the argument on behalf of the plaintiff in 
error, that the act of the legislature of Ohio, of March 6th, 
1839, is an invasion of his right to exemption from taxes, or 
rather from all taxation, alleged to have been conferred by the 
act of 1809, and therefore an infringement of that portion of the 
tenth section of the first article of the Constitution of the United 
States, which prohibits the passing of laws by the States im- 
pairing the obligation of contracts. On the other hand, it is 
insisted for the defendants, that the phrase “ State taxes,” con- 
tained in the law of 1809, was and is applicable to a well- 
known distinction betweeu taxes for general revenue, and pay- 
able as a portion of the public fisc, and county or township 
dues levied by local power, and applicable only to purposes 
which were local and limited in their character. The latter 
would seem to be the interpretation adopted by the courts of 
Ohio of the two laws in question; they must have been re- 
garded as reconcilable and consistent with each other, to justify 
the dismission of plaintiff's bill on the merits. But whether 
these statutes of Ohio be reconcilable with each other, or in 
conflict with themselves and with the above-cited article of 
the Constitution, is a matter into which, according to the 
record before us, we do not think it material to inquire. The 
pleadings in this cause nowhere allege any right, title, or 
interest derived from or under any authority of the United 
States, nor the violation of any right, title, or interest so de- 
rived, nor any violation of the Constitution, nor of any right 
guarantied thereby. Nothing of this kind is apparent either 
on the face of the decree of the Court of Common Pleas, or of 
that of the Supreme Court of Ohio. The course of decision 
here, as to the requisites apparent upon the record to invest 
this court with jurisdiction under the twenty-fifth section of the 
Judiciary Act, would seem too clear, and too well established, to 
be misunderstood ; but whether understood or regarded by 
parties or by counsel, this court cannot permit the disturbance 
of a settled rule of practice, whereby great confusion and in- 
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convenience would of necessity be induced. Some of the 
positions ruled by this court, upon the subject of jurisdiction, 
under the twenty-fifth section, will be here adverted to. In Mont- 
gomery v. Hernandez, 12 Wheat. 129, it is said that “the Su- 
preme Court has no jurisdiction under the twenty-fifth section of 
the Judiciary Act, unless the right, title, privilege, or exemp- 
tion under a statute or commission of the United States be 
specially set up, by the party claiming it, in the State court, 
and the decision be against the same.” In the case of 
Crowell v. Randell, 10 Peters, 392, the court, after reviewing 
all the previous cases touching the question of jurisdiction under 
the twenty-fifth section of the Judiciary Act, some of which 
cases were calculated to shed doubt upon the meaning of the 
statute, lays down these clear and well-defined propositions. 
That to ‘give this court jurisdiction, two things should have 
occurred and be apparent on the record, — first, that some one 
of the questions stated in the section did arise in the court 
below ; and secondly, that a decision was actually made thereon 
by the same court, in the manner required by the section. 
That if both these do not appear on the record, the appellate 
jurisdiction fails. It is not sutlicient to show that such a ques- 
tion might have occurred, or such a decision might have been 
made in the court below. It must be demonstrable, that they 
did exist, and were decided. In the case of McKinney v. Car- 
roll, 12 Peters, 66, it is said, two things must be apparent on 
the record, to give the Supreme Court jurisdiction under the 
twenty-fifth section of the Judiciary Act ;—first, that some 
one of the questions stated in that section did arise in the State 
court ; and secondly, that a decision was actually made thereon 
in the manner required by the section. 

The same positions are ruled, almost in the identical words, 
in the cases of Coons v. Gallaher, 15 Peters, 18, and of Ful- 
ton v. McAffee, 16 Peters, 149. 

In the last case which will be here cited, that of Armstrong 
v. The Treasurer of Athens County, reported in 16 Peters, 281, 
this subject of jurisdiction under the twenty-fifth section of 
the Judiciary Act appears to have been still more elaborately 
treated than it had been previously done, and the law concern- 
ing it propounded in a series of six plain propositions; they are 
are as follow. That to give jurisdiction, it must appear on the 
record itself that the case is one embraced by the section, —first, 
either by express averment or by necessary intendment in the 
pleadings in the case; secondly, by directions given by the 
court, and stated in the exceptions; or, thirdly, when the pro- 
ceedings are according to the laws of Louisiana, by the state- 
ment of the facts, and of the decision as is usually made in 
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such cases by the court ; fourthly, it must be entered on the 
record of the proceedings of the appellate court, in cases where 
the record shows that such a point may have arisen and may 
have been decided, that it was a fact raised and decided, and 
this entry must appear to have been made by order of the court 
or by the presiding judge by order of the court, and certified 
by the clerk as part of the record in the State court ; or, fifthly, 
in proceedings in equity, it may be stated in the body of the 
final decree of the State court ; or, sixthly, it must appear from 
the record, that the question was necessarily involved in the 
decision, and that the State court could not have given the 
judgment or decree without deciding it. 

Thus, with respect to the construction proper to be given to 
the twenty-fifth section of the Judiciary Act, and with respect 
also to the modes of presenting upon the records from the State 
courts the questions arising under that section, which can prop- 
erly draw the decisions of those courts within the cognizance of 
this tribunal, we find a series of adjudications embracing and set- 
tling the law as to both these subjects. The rules and princi- 
ples settled by those adjudications are entirely approved, and 
could not be disturbed without much inconvenience and mis- 
chief. Recurring to the record of the case under consideration, 
and regarding it as deficient in all the requisites to give juris- 
diction, according to the express demands of the authorities 
cited, we therefore adjudge and order, that the writ of error in 
this case be dismissed. 


Order. 


This cause came on to be heard on the transcript of the 
record of the Supreme Court of the State of Ohio, and was 
argued by counsel. On consideration whereof, and it appearing 
to the court here, from an inspection of the transcript of the 
record, that there is nothing upon its face to give this court 
jurisdiction in the case, it is thereupon now here ordered and 
adjudged by this court, that this cause be, and the same is 
hereby, dismissed for the want of jurisdiction. 
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Wituiam McDonatp, Apministrator oF Duncan McArrtuur, DeE- 
CEASED, PLAINTIFF IN ERROR, v. MatrHew Hopson. 


Where the complainant and respondent in a suit in chancery entered into a mutual 
covenant, that, pending the suit, they would divide the money between them in 
certain proportions, and that if, in the said suit, it should be decreed that these 
were not the correct proportions, they would respectively pay the difference so as 
to conform to the decree ; and the result of said suit was a dismissal of the com- 
plainant s bill, with costs; and the respondent brought an action of covenant 
against the complainant, reciting the agreement in his declaration, with an aver- 
ment, that, by virtue of the decree of dismissal, he was entitled to receive a certain 
sum of money, — this declaration was bad. 

The agreement looked to a judicial determination of the rights of the parties in some 
court of law or equity, and the declaration omits all averment that these rights had 
heen so settled. 

The decree of dismissal did not, of itself, prove that the complainant owed the 
respondent any thing. It only proved that the respondent was not indebted to the 
complainant. 

Nor is this defect in the declaration cured by verdict. It cannot be presumed that 
evidence was given upon the trial to show that some decree had adjusted the 
amount due, as claimed in the declaration, because this would be presuming 
against the record, which recites the substance of the decree. A total omission to 
state any cause of action is a defect which a verdict will not cure. 

The averment of the virtute cujus is insutticient either as matter of law or fact ;—as 
law, because no such legal consequence could follow from the premises, and as 
fact, because the averment was in contradiction to the record itself. 


Tuts case was brought up by writ of error from the Circuit 
Court of the United States for the District of Ohio. 

There was no bill of exceptions in the case, but the whole 
record was brought up, upon the allegation of a fatal defect in 
it, becatise no cause of action was shown by the plaintiff below 
in his declaration. 

Hobson, a citizen of Alabama, brought an action of covenant 
against McDonald, as the administrator of McArthur. As the 
whole case depended upon a very nice point of pleading, the 
Reporter has thought it proper to insert the whole of the dec- 
laration, which was as follows : — 


“William MeDonald, administrator of all and singular the 
soods, &c., of Duncan McArthur, deceased, (which said Wil- 
liam is, and the said Duncan was, at the time of his death, a 
citizen and resident of the State of Ohio,) was summoned to 
answer unto Matthew Hobson, a citizen and resident of the 
State of Alabama, in the said United States of America, of a 
plea of covenant broken ; and thereupon the said Matthew, by 
Wm. Key Bond and H. Stanbery, his attorneys, complains: 
for that whereas, heretofore, to wit, on the 25th day of Septem- 
ber, A. D. 1830, at Chillicothe, in the said district of Ohio, by 
acertain article of agreement, made and executed, as well by 
the said Matthew as by the said Duncan, and sealed with their 
seals respectively, which said article being on file in this court 
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as an exhibit in the case in chancery hereinafter mentioned, the 
said plaintiff is unable to make profert thereof, it was, among 
other things, witnessed : That whereas, on the 10th day of No- 
vember, in the year of our Lord 1810, a contract was entered into 
by and between John Hobson and Matthew Hobson, (the said 
plaintiff,) of the one part, and Duncan McArthur, (the said de- 
tendant’s intestate, ) of the other part, providing for the withdraw- 
al of certain entries of land-warrants, and the relocation of the 
same, as by reference to said contract will appear, since which 
time the said John Hobson had transferred his interest in said 
contract tothe said Duncan McArthur ; and whereas, on the 26th 
of May, 1830, the Congress of the United States passed and 
enacted a certain statute, in virtue of which it became compe- 
tent for the parties to the said last-mentioned contract, as hold- 
ers and owners of the reéntries made under said last-mentioned 
contract, to relinquish the same to the United States, and 
receive therefor the amount at which the lands included in said 
entries were valued by an inquest appointed by the United 
States, with interest, as by the said statute would appear. And 
whereas the said Matthew and Duncan were each willing to 
make such relinquishment to the United States, and avail them- 
selves of the benefits of the said act of Congress, but had dis- 
agreed about their respective rights under said last-mentioned 
contract ; in consequence of which said disagreement the said 
Duncan McArthur had then recently instituted a certain suit in 
chancery in the Supreme Court of the State of Ohio, in and for 
the county of Ross, in said State; and, among other things, 
had obtained an injunction in said cause, restraining the said 
Matthew Hobson from receiving any money under the said act 
of Congress, until the matters could be inquired into, as by 
reference to said suit would fully appear. And whereas, (as is 
further recited by said article of agreement first herein men- 
tioned,) the said parties, to wit, the said Matthew and Duncan, 
were then mutually willing and anxious that the said money, 
so appropriated by the said act of Congress, or such part of it 
as should await the determination of said suit, should not re- 
main inactive, and did therefore wish to put the whole matter 
in such state as would make the fund available and profitable, 
pending the same suit, but without in any manner affecting, or 
being held, or interpreted as affecting, their said controversy ; 
in order to accomplish which it had then been determined and 
arranged, that the said Matthew should assign and transfer to 
the said Duncan all the interest of the said Matthew of, in, and 
unto the said entries and warrants in such way as would enable 
the said Duncan to receive from the United States the moneys 
aforesaid, out of which said money the said Duncan should at 
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once pay to the said Matthew the sum of eleven thousand five 
hundred dollars, and retain the balance of the same in his, the 
said Duncan’s, possession ; and the said Duncan, in and by the 
said article of agreement first herein mentioned, did covenant, 
to and with the said Matthew, that if, in the said suit so insti- 
tuted as aforesaid, it should be held, adjudged, decreed, or de- 
termined, that the said Matthew, his heirs or assigns, executors 
or administrators, were, or should be, entitled to any greater 
portion of said money, directly or indirectly, than the said sum 
of eleven thousand five hundred dollars, then, and in such case, 
he, the said Duncan, his heirs, executors, or administrators, 
should and would pay to the said Matthew, his heirs, executors, 
administrators, or assigns, at the Bank of Chillicothe, any such 
excess over and above said sum, together with interest on such 
excess, from the day of the date of said article of agreement, 
which said covenant last aforesaid, it was provided by said 
article of agreement, should be held to embrace any judgment, 
order, or decree, which might produce the said result, whether 
made and rendered in said suit in chancery, or in any other 
suit, or before any other tribunal, founded on the same subject- 
matter or contract; and in and by said first-mentioned article 
of agreement, it was further witnessed, that the said Matthew 
Hobson did thereby covenant to and with the said Duncan Mc- 
Arthur, that in case it should be determined, held, ordered, ad- 
judged, or decreed in said chancery suit, or before any other 
tribunal finally decided in a suit founded on the same subject- 
matter, that he, the said Matthew Hobson, was entitled to a 
less sum than the aforesaid sum of eleven thousand five hun- 
dred dollars, then, and in such case, he, the said Matthew Hob- 
son, his heirs, executors, and administrators, should and would 
refund and pay to the said Duncan McArthur, his heirs, ex- 
ecutors, administrators, or assigns, at the Bank of Chillicothe, 
the said amount so received by him beyond what he was en- 
titled to, with interest thereon from the said date of said article 
of agreement. 

“'The said plaintiff further says, that, in performance of his 
covenant in that behalf in said article of agreement mentioned, 
he did, afterwards, to wit, on the said 25th day of September, 
A. D. 1830, at Chillicothe aforesaid, assign and transfer to the 
said Dunean McArthur all the interest of him, the said Mat- 
thew, of, in, and unto the said entries and warrants; which 
said assignment and transfer was then and there accepted and 
received by the said Duncan in discharge of the said covenant 
of the plaintiff in that behalf so made as aforesaid. In virtue 
of which said assignment and transfer, the said Duncan, after- 
wards, to wit, on the same day and year last aforesaid, at Chil- 
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licothe aforesaid, did receive from the United States the moneys 
sO appropriated, amounting, in the whole, to a large sum of 
money, to wit, the sum of fifty-seven thousand six hundred 
and eight dollars. 

“And the said plaintiff further says, that such proceedings 
were afterwards had in the said suit in chancery, referred to in 
said before-recited article of agreement, that afterwards, to wit, 
at the December term, A. D. 1831, of said Circuit Court for the 
Seventh Circuit and District of Ohio, the said suit in chancery 
was, on the petition of said Matthew Hobson, on the ground 
of his residence and citizenship in the State of Alabama afore- 
said, removed to and docketed in the said Circuit Court; and 
such further proceedings were afterwards had in said suit, that 
the same was finally heard and decided before the Supreme 
Court of the United States at Washington, (to which said 
court the same had been taken by appeal from the decree of said 
Circuit Court, ) at the January term thereof, A. D. 1842; and such 
decree was, by the said Supreme Court of the United States, 
then and there rendered, that it was adjudged and ordered, that 
the said Matthew Hobson should recover against the com- 
plainants in said suit, viz. Allen C. McArthur, James D. Me- 
Arthur, Effie Coons, Mary Trimble, Eliza Anderson, Frances 
Walker, and John Kercheval, heirs at law of said Duncan Me- 
Arthur, (he, the said Duncan, having deceased during the pen- 
dency of said suit, and the said last-mentioned complainants 
having been made parties thereto in his place and stead,) the 
sum of one hundred and sixty-six dollars and eighty-three cents, 
for his costs therein expended, and that he have execution there- 
for; and further, that the said cause should be, and the same 
thereby was, remanded to the said Circuit Court, with direc- 
tions to the said last-mentioned court to dismiss the bill without 
prejudice. 

“ And afterwards, to wit, at the July term, A. D. 1843, of the 
said Circuit Court, to which the mandate of the said Supreme 
Court had been duly sent for execution of the said last-men- 
tioned decree, the said bill was, by the order of said Circuit 
Court, in conformity with said mandate, dismissed without 
prejudice ; all which will more fully and at large appear by 
reference to the record and proceedings of said suit in chancery, 
and the said mandate, and several orders and decrees therein, 
now in said court remaining. 

“ And the said plaintiff further avers, and in fact says, that, in 
virtue of the decree aforesaid, he is well entitled to have and 
demand of and from the said defendant, as administrator as 
aforesaid, a greater portion of the said moneys, so received by 
the said Duncan McArthur as aforesaid, than the said sum of 
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eleven thousand five hundred dollars, (which last-mentioned 
sum the plaintiff admits he received from said Duncan at and 
after the execution of said article of agreement,) to wit, the 
sum of three thousand two hundred and one dollars, with in- 
terest thereon from the said 25th of September, A. D. 1830. 
Of all which premises the said defendant, afterwards, to wit, 
on the 10th day of July, A. D. 1843, at Cincinnati, in the Dis- 
trict of Ohio aforesaid, had due notice; yet neither the said 
Duncan, whilst in life, nor the said defendant, as administrator 
as aforesaid, since the decease of said Duncan, has at any time, 
though thereto requested, paid to said plaintiff the said last- 
mentioned sum of money, at the Bank of Chillicothe or else- 
where, or any part thereof, but the same to do have hitherto 
refused, and the same, with the accruing interest, still remains 
wholly due and unpaid. Wherefore the said plaintiff saith, 
that neither the said Duncan nor the said defendant, his admin- 
istrator as aforesaid, hath kept the said covenant in that behalf, 
but the same is broken, to the damage of the said plaintiff of 
ten thousand dollars; and therefore he brings suit, é&c. 
“Bonn & H. Sranpery, Altorneys for Plaintiff.” 


The defendant demurred to this declaration, but his demur- 
rer was overruled. 

At December term, 1843, the defendant craved oyer of the 
agreement, and pleaded non est factum and nul tiel record. 
The plaintiff joined issue upon both pleas. 

The case’ was submitted to the court upon both issues, 
neither party requiring a jury. The court decided in favor 
of the plaintiff upon both pleas, and assessed the damages at 
$5,833.30, with costs. 

The defendant, McDonald, sued out a writ of error, and as- 
signed the following causes : — 

Ist. That the declaration aforesaid, and the matters therein 
contained, are not sufficient in law to maintain the said ac- 
tion. 

2d. That said judgment was given in favor of the said plain- 
tiff, when, by the laws of the land, it ought to have been given 
for the defendant. 

3d. It does not appear, from the record, that there was any 
cause of action in favor of the said plaintiff against the said 
defendant, at the commencement of this suit; but, on the con- 
trary, it does appear, from the record, that there was no cause 
of action. 

Upon this writ of error, the cause came up to this court. 

It was argued by Mr. Vinton, for the plaintiff in error, and 


Mr. Stanbery, for the defendant in error. 
63 * 
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Mr. Vinton made the following points : — 
i | Ist. Under the contract on which the suit was brought by 





Hobson, it was a condition precedent to his right to the money 
} claimed, that he should obtain a decree in the suit mentioned 
i in that contract establishing his right to it. 

\ Such being the character of the contract, the declaration 
i must aver the fulfilment of this condition precedent. 1 Chit. 
351-401. 

Till such condition precedent is performed, no action accrues 
on the contract. 1 Chit. 353; Doug. 683. 

\ Every material fact which constitutes the ground of the 
i plaintiff’s action must be alleged in the declaration, and no 
a proof at the trial can make good a declaration which con- 
. | tains no ground of action. Buxendon v. Sharp, 2 Salk. 662; 
Drowne v. Stimpson, 2 Mass. 444; Rushton v. Aspinwall, 
Doug. 683; Avery v. Hoole, Cowper, 825; 1 'T. R. 145. 

And after verdict nothing is to be presumed but what is ex- 
pressly stated in the declaration, and is necessarily implied from 
' those facts which are stated. Spieres v. Parker, | 'T. R. 141. 
4 The averment in the declaration, that, by virtue of the decree 
set forth by plaintiff below, he was well entitled to the money 
he sued for, is an inference of law deduced from the facts 
TE averred, and as such not traversable. A traverse must be 
taken on matter of fact, not on matter of law. 1 Chit. 645; 
1 Saund. 23, note 5; 11 Price, 343; 3 Wils. 234; 1 Moore & 
it Payne, 803. 

) The only exception to the rule, that the virtute cujus, pre- 
textu, or per quod, are not traversable, is when they are com- 
pounded of law and fact, which are connected together. ‘Then 
a traverse may be taken for the purpose of trying the fact which 
is connected with the law. 1 Chit. 646; Beale v. Simpson, 
1 Ld. Raym. 413; Trustees of Rochester v. Symonds, 7 Wen- 
dell, 396 ; 2 Blackf. 776; 2 Young & Jervis, 304; 1 Saund. 23, 
note 5; 11 Price, 343; 3 Wils. 234. 

















Mr. Stanbery, for defendant in error. 
There are three causes of demurrer stated specially : — 


; 1. That plaintiff has not shown any cause of action against 
Tt McArthur, or his administrator. 


2. That he has shown no breach of the covenant. 
3. That there is nothing to show the plaintiff entitled to de- 
mand the said sum of $3,201, and interest. 
The three grounds of demurrer are in effect one, —that no 
cause of action is shown; and though called, or intended for, a 


special demurrer, is in truth a general demurrer, for it relies on 
matter of substance, not of form. 
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We suppose the point intended to be made is, that we have 
not averred or shown how the final decree, which upon its face 
is simply a decree of dismissal, made the defendant liable to the 
payment of the $3,201. 

Very clearly, the decree is not for any money; and if our 
action was upon that alone, we should show no case. It does 
not, per se, give us any action for any money. But our action 
is not founded on the decree, but on a covenant anterior to it. 

In the sealed instrument containing that covenant, it is ac- 
knowledged, in such form as to estop any proof to the contrary, 
that certain lands belonging to this plaintiff and McArthur were 
to be paid for by the United States; that a controversy existed 
as to their relative rights to the land, which had led McArthur 
to commence a suit in chancery to enjoin the payment of the 
money by the United States; that both parties were anxious 
to make the fund available, and therefore they temporarily di- 
vide the fund, the plaintiff taking $11,500, McArthur ali the 
residue. Upon this state of things the covenant is made ; pro- 
viding that the parties shall stand, as to the money, tn statu quo, 
until the determination of the suit; and that if, directly or in- 
directly, by any decree to be made in such suit, it should be 
held that the $11,500 was less than Hobson’s portion of the 
whole sum, or if such a result should in any way flow from 
any decree, then McArthur covenants to pay any excess that 
Hobson might be entitled to. 

Now it is perfectly clear that the parties did not contemplate 
that the decree itself should be a decree for the money in dis- 
pute. A covenant to pay such a decree would be useless, for 
the decree itself would be better than the covenant to pay it. 
Besides, the express language is, that the covenant is to take 
effect upon any decree, which, directly or indirectly, should or 
might produce a result in favor of the plaintiff’s mght to a 
greater portion of the money than the $11,500. 

In setting forth a decree, then, which is not a decree for the 
money, we show the sort of decree which is contemplated by 
the covenant; but yet not such a decree as, without further 
averment, would make a case against Mec Arthur. 

We do not stop, however, by showing the decree, but by 
positive averment state, that in virtue of it Hobson became 
entitled, under the covenant, to the sum stated beyond the 
$11,500. In effect, following the language of the covenant, 
we aver that this was a decree which produced that result. 

Must we show, by averment, how a decree of dismissal pro- 
duced the result alleged? That is the only question that can 
be made. In other words, must we introduce all our evidence 
into our declaration? Unquestionably we must, on the trial, 
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prove the allegation, that the liability to pay more than the 
$11,500 resulted from the covenant and the decree. We admit 
that, but cannot admit that we must spread all the evidence out 
in the declaration. 

There are instances in which the mere averment of the fact 
is not good, without showing the manner; as where there is 
a covenant to pay money on the release of all actions. An 
averment that the plaintiff executed a release will not do, for 
it must appear how the release was made, i. e. by an instru- 
ment under seal, that the court may judge of its sufficiency. 

In this case that doctrine does not apply. The fact of lia- 
bility to pay is not dependent upon a technical thing that can 
only be done in one way, and which must always be alleged 
to have been done in that way. 

Simply, the case is an action for so much money received by 
McArthur to Hobson’s use ; and the only reason why we might 
not recover in tndebilatus assumpsit is, that the covenant under 
seal drives us to this action of the higher nature. 

It well appears that a certain sum of money arising out of 
joint property of Hobson and McArthur was in the treasury 
of the United States. The parties differ in the division: Me- 
Arthur files a bill to enjoin it in the treasury; they then agree 
that Hobson shall take $11,500, and McArthur the residue, 
amounting to $46,108, and to stand upon that division until 
the end of the suit pending. The plaintitf avers the suit to be 
ended, and that he is entitled to $3,201 of the moneys so re- 
ceived by McArthur beyond the amount he has received ; and 
all this is admitted by the demurrer. 

I confess I am not able to see why this is not a good declara- 
tion. 

But the case does not now stand upon the demurrer to the 
declaration, but upon a writ of error after a finding or verdict 
for Hobson, and a judgment consequent on such verdict. 

It appears that, at the December term, 1843, the court below 
overrtled the demurrer, and the defendant then took leave to 
plead, and filed two pleas, — non est factum and nul tiel record. 
Issue being joined on these pleas, the trial thereof was submitted 
to the court at the July term, 1844, and there was a finding on 
both pleas for Hobson, an assessment of damages, and judgment. 

If there were any objection that might have been sustained 
to the declaration in consequence of any supposed defective 
statement of the plaintiff’s right to recover the $3,201, with 
interest from September 25, 1830, it is now, after verdict, to 
be intended that such defect was supplied in the proof. The 
rule on this subject is nowhere better laid down than by Lord 
Mansfield, in Rushton v. Aspinwall, Doug. 679: — 
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“ But on looking into the cases, we find the rule to be, that 
where the plaintiff has stated his title or ground of action de- 
fectively or inaccurately, — because, to entitle him to recover, 
all circumstances necessary in form or substance to complete 
the title so imperfectly stated must be proved at the trial, — it 
is a fair presumption, after verdict, that they were proved; but 
that, where the plaintiff totally omits to state his title or cause 
of action, it need not be proved at the trial, and therefore there 
is no room for presumption.” 

In our declaration we set out the covenant with all necessary 
strictness, and aver that, in virtue of the decree, McArthur be- 
came bound to pay the money demanded. ‘This averment, 
“in virtue of said decree,” was traversable. 

Where the virtute cujus contains only matter of law, it is 
not traversable ; otherwise, where it is mixed with fact. Beal v. 
Simpson, 1 Ld. Raym. 408 ; Trustees of Rochester v. Symonds, 
7 Wend. 392. 

Now if the covenant had been limited to a decree which, 
per se, was to be a decree for the money, and had been to pay 
so much money as should be so decreed, the decree alone would 
fix the liability without reference to any fact aliunde. Such 
is not the covenant, nor such the decree contemplated by the 
parties. 

The decree may be any decree which, directly or indirectly, 
that is in itself, or in reference to matter dehors, may produce 
the result. 

When, therefore, we allege a decree which does not per se 
give us the money, or establish our right to !t, and aver that, in 
virtue of it, we became, under the covenant, well entitled to a 
specific sum, the averment is clearly mixed with matter of fact, 
and is traversable, and must be proved at the trial, unless ad- 
mitted by the pleadings. 


Mr. Justice NELSON delivered the opinion of the court. 


This is a writ of error to the Circuit Court of the United 
States, held in and for the District of Ohio by the district judge. 

The questions presented arise upon the record of judgment, 
no bill of exceptions having been taken to the rulings of the 
court at the trial. It is insisted that the declaration is fatally 
defective, and the judgment for that reason erroneous. 

The action is covenant, brought by Matthew Hobson against 
William McDonald, as administrator of Duncan McArthur, de- 
ceased. 

The declaration recites, that, on the 10th of November, 1810, 
a contract was entered into between the said Matthew and 
Duncan, providing for the withdrawal of certain entries of land- 
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warrants and relocation of the same ; that on the 26th of May, 
1830, Congress passed an act which enabled the parties, as 
holders and owners of these warrants, to relinquish the same, 
and receive their value in money; that the said Hobson and 
McArthur were each willing to make such relinquishment, and 
to avail themselves of the provisions of the act, but that they 
had disagreed as to their respective rights under the contract of 
1810; in consequence of which disagreement, McArthur had 
commenced a suit in chancery in the State of Ohio against 
Hobson, and had obtained an injunction restraining him from 
receiving any of the moneys, under the act of Congress, until 
the matters in dispute should be settled; that both parties had 
then become anxious that the money, or such part of it as must 
otherwise await the determination of the suit, should not re- 
main useless, and therefore desired to put their differences on 
such a footing as would make the fund available and profitable 
during the litigation, and, at the same time, without in any 
manner affecting the suit; that, in order to accomplish this, it 
had been agreed that Hobson should assign and transfer to 
McArthur all his interest in the said warrants, so as to enable 
him to receive the money from the government, out of which 
he should, at once, pay over to Hobson the sum of $11,500, 
and retain the balance; and the said McArthur did then and 
there covenant to and with the said Hobson, that if it should be 
adjudged and determined in the suit in chancery that the latter 
was entitled toa greater portion of the money than the $11,500, 
directly or indirectly, then and in such case McArthur would pay 
to him such further amount, with interest, at the Bank of Chilli- 
cothe. It was, at the same time, declared, that the covenant 
should be held to embrace any judgment or decree that might 
produce this result, whether rendered in the suit in chancery or 
in any other suit, or before any other tribunal, founded on the 
same subject-matter. And the said Hobson did also then and 
there covenant to and with McArthur, that in case it should be 
adjudged and determined in the suit in chancery, or in any other 
tribunal, that he was entitled to a less sum than the $11,500, 
then and in such case he would refund to McArthur the ex- 
cess so received, with interest, at the Bank of Chillicothe. 

The declaration, then, after setting out the transfer of the 
interest of Hobson in the land-warrants to McArthur, and also 
the receipt of the sum of $ 57,608 from the government by the 
latter, averred, that such proceedings were had in the suit in 
chancery, that it was removed into the Circuit Court of the 
United States, and that such further proceedings were there had, 
that it was finally heard and decided in the Supreme Court of 
the United States, at Washington, at the January term, 1842, to 
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which the same had been carried by appeal, and such decree 
was then and there rendered, as adjudged and ordered, that 
Hobson recover against McArthur $166.83 for his costs, and 
that the cause be remanded to the Circuit Court, with directions 
to dismiss the bill without prejudice, —all which was after- 
wards done at the following July term of the Circuit Court 
accordingly. 

The plaintiff then avers, that, in virtue of the decree afore- 
said, he is well entitled to have and demand of and from the 
defendant, as administrator as aforesaid, a greater portion of the 
said moneys, so received by McArthur, than the sum of $11,500, 
to wit, the sum of $3,201, with interest from the 25th of Sep- 
tember, 1830, the date of the articles of agreement, —of all 
which the defendant had notice. 

The usual breach is then set out, concluding to the damage 
of the plaintiff of $10,000. 

The defendant put in a demurrer to the declaration, which 
was afterwards overruled by the court. He then craved oyer 
of the articles of agreement, and, after setting them out in hee 
verba, plead, Ast, non est factum, and 2d, as to the decree, 
nul tiel record. Upon which issues were joined, and were found 
for the plaintiff, and the damages assessed at the sum of 
§ 5,833.30. 

The question presented for our decision is as to the suffi- 
ciency of the declaration after verdict, and this depends upon 
the construction to be given to the articles of agreement upon 
which the action is founded, and as set forth in the pleadings. 

The construction given by one pleader is, that the decree or 
order on the suit in chancery mentioned in the agreement, and 
upon which the right to any portion of the fund in dispute, be- 
yond the $11,500 already received is made to depend, need not 
determine either the right to any excess beyond that sum, or, 
if any, the amount of it; but, on the contrary, either or both 
may be established by evidence independently of the proceed- 
ings in that or any other suit, and that the decree is material 
only as showing the suit to be at an end. Hence, after setting 
out the decree by which it appears that the bill of complaint 
had been dismissed with costs, the pleader proceeds to aver, 
that, in virtue of the decree, the said plaintiff is well entitled to 
have and demand of and from the defendant a greater portion 
of the said moneys, so received by the said McArthur, than the 
sum of ‘$11,500, to wit, the sum of $3,201, with interest. 

This, it is said, is an averment of a matter of fact, and not 
of a conclusion of law; and that, after verdict, the court must 
presume that evidence was given on the trial to establish the 
right of the plaintiff to the amount recovered over and above 
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the sum already received, and that, upon this ground, the judg- 
ment may well be sustained. 

This is the view of the case, as set forth in the declaration, 
and which was sought to be sustained in the argument; and, 
conceding it to present the true construction of the articles of 
agreement, —though the averment is certainly informal and 
illogical in the mode of stating it, as it is difficult to perceive 
how the right to the sum of money claimed, or to any sum, 
can result to the plaintiff, even as a matter of fact, in virtue of 
a decree dismissing a bill in chancery against him, — yet, 
with the usual intendments of the law in support of a judg- 
ment after verdict, it might, perhaps, be deemed sutflicient. 
The appellate court would presume that evidence had been re- 
quired and given, under the averment, at the trial, to —. 
the claim to the amount recovered. 1 Saund. 228, .a2 9 
Chit. Pl. 589; 1 Maule & Selw. 234; Doug. 68 ; 7 Wend. 396. 

But the court is of opinion, that the pleader has mistaken 
altogether the true construction of the agreement in the par- 
ticular mentioned, and has placed the right of action upon 
ground not warranted by any of the stipulations of the parties. 
This will be apparent, on recurring for a moment to the 
agreement as set forth in the pleadings. 

The recitals show, that a dispute had arisen in respect to 
the division of a large sum of money coming from the govern- 
ment, in which the parties were jointly interested, and that a 
suit had been commenced by McArthur against Hobson, in 
chancery, enjoining him from receiving any part of it, until 
their rights had been judicially determined. The effect of 
this proceeding was to tie up the fund in chancery, pending 
the litigation, and until the court could make a proper distri- 
bution. It was to remedy this inconvenience, and to enable 
the parties to possess themselves of the fund, pending the con- 
troversy, that the agreement in question was entered into, and 
which was, in substance, as follows. McArthur was to receive 
the whole of the money from the government, and at once 
pay over to Hobson $11,500, retaining in his possession the 
residue ; and if, in the suit then pending, it should be de- 
termined, directly or indirectly, that Hobson was entitled 
to a larger amount for his share, then McArthur would pay 
such additional sum, with interest, at the Bank of Chillicothe ; 
and, on the other hand, if it should be determined that 
Hobson’s portion of the fund was less than the sum already 
received, he would refund the excess, with interest, to McAr- 
thur, at the same place. 

The object of the parties was to procure the money from the 
government, where it was lying idle, and, at the same time, to 
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make a provisional distribution, without in any way interfer- 
ing with the suit in chancery. ‘That was to be carried on for 
the purpose for which it was originally commenced ; but as a 
provisional division had taken place, it became necessary to 
provide for a special decree, having reference to the changed 
situation of the fund, and, as the suit had become an amicable 
one, to provide, also, for the payment of any sum that might 
be found due from either party. Hence the stipulation, that 
the decree should be made upon the basis of this provisional 
distribution, and that the parties should pay over at once any 
balance that might be found due, without further proceedings. 

The strongest proof exists, in the agreement itself, that the 
parties did not intend to interfere with the settlement of their 
differences by the suit in chancery, or by some other suit to 
be instituted for that purpose; for the last article provides, 
that this contract shall not be used by either party in the suit 
pending, or in any other suit, or in any other court, or in any 
proceeding under the contract of 1810, as affecting or in any way 
changing the rights of either in the matters in dispute ; but 
that the suit in chancery, or any suit which either might 
think proper to bring, should be conducted, in all respects, as 
though this contract had not been entered into. 

We think, therefore, it is clear, the parties intended that 
their respective rights to the common fund in question should 
be settled and fixed by the chancery suit then pending, or by 
some other legal proceeding that might be instituted for the 
purpose ; and that, when so settled, they would conform the 
provisional distribution already made to the decision, by pay- 
ing over at once the amount adjudged to be due; for we 
have seen, that, instead of interfering. with the suit which had 
been already commenced, great pains are taken to guard 
against any such consequence, and, as if apprehensive that their 
rights might not be definitively settled by that suit, provision 
is “made for the institution of any other, by either party, before 
the same or any other tribunal having cognizance of the 
case. 

In a word, the whole amount of the agreement is, to pro- 
vide, first, for a provisional distribution of the fund, so that 
the money might be used pending the litigation; secondly, 
for a judicial determination of the controversy in respect to it, 
in some court of law or equity; and, thirdly, for the payment 
of any balance that might be found due from either, at the 
Bank of Chillicothe. 

This being, in our judgment, the legal effect of the agree- 
ment, it is manifest that the pleader has failed to comprehend 
it, and has therefore failed to set out any cause of action in 

VOL. VII. 64 
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the declaration. There is a total omission of any averment of 
the fact upon which the right of the plaintiff to any portion 
of the fund beyond the $11,500 is made to depend, namely, 
a judgment, order, or decree awarding to him the amount. 
There is not only an omission of any such averment, but the 
contrary appears upon the face of the declaration, as the decree 
in the chancery suit is set out, and its contents particularly 
described. 

It is a decree simply dismissing the bill of complaint, with 
costs. It may show that the defendant (now plaintiff) had 
not received more than his share of the money in the division, 
otherwise the bill would not have been dismissed; but not 
that the defendant was entitled to more, unless the dismissal 
of a bill is evidence that something is due from the complain- 
ant to the defendant. 

Neither can we presume, even after verdict, that evidence 
was given at the trial, by which it was made to appear that 
the decree did determine that the amount which has been 
recovered in this suit was due from McArthur to the plaintiff ; 
for this would be a presumption against the face of the rec- 
ord. 'That shows what decree was rendered, and any one of 
a different import would have been inadmissible under the 
pleadings. 

Besides, there should have been an averment, not only 
that a decree was rendered in the suit in chancery, but that 
the sum claimed had been therein adjudged to the plaintiff. 
This is made the foundation of the right to the money, and, 
of course, of the action, by the agreement ; and the omission is 
fatal to the judgment. 

It is the case of a total omission to state any title or 
cause of action in the declaration, —a defect which the verdict 
will not cure, either at common law or by statute. Doug. 683; 
Cowp. 826; 1 Johns. 453; 2 ib. 557; 17 ib. 439. 

The averment, that, in virtue of the decree, the plaintiff was 
well entitled to recover, &c., is insufficient, either as matter of 


law or of fact. As matter of law, it was given up in the ar-. 


gument, as no such legal consequence could follow from the 
premises stated ; and, as matter of fact, the averment is in con- 
tradiction to the record itself. That shows, that the decree 
determined nothing in favor of the plaintiff; it dismissed the 
bill against him with costs, and nothing more. 

Some weight was given, in the argument, to the peculiar 
phraseology of the covenant, on the part of MeArthur, wherein 
it is provided, that, if it should be determined in the chancery 
suit, that the plaintiff was entitled to any greater portion of 
the money, directly or indirectly, than the $11,500, then, and 
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in that case, he would pay, &c. ‘The object of using the words, 
directly or indirectly, in the connection found, is, perhaps, at 
best, but matter of conjecture. But as the chancery suit was 
against Hobson, for the purpose of asserting claims and de- 
mands against him by the complainant, it was, according to 
the rules of chancery, an inappropriate proceeding for the 
purpose of asserting claims on the part of the defendant 
against the complainant. 'These would have required a cross- 
bill. But as the suit had become an amicable one, it was 
provided that the claims of both parties might be settled 
therein, notwithstanding the irregularity of the proceeding, 
and hence the use of the peculiar phraseology referred to. 

This explanation receives some confirmation from the 
covenant, on the part of Hobson, with McArthur. These 
words are there omitted The suit was appropriate to enforce 
any claim against him. 

It was said, also, and some stress laid upon the remark, that 
the agreement would not have provided for the voluntary pay- 
ment of the balance that might be due from one to the other, 
if it had contemplated an adjustment of the particular amount 
by the suit in chancery, as, in that event, the payment could 
be enforced by the decree. 

But we think this consideration leads to an opposite conclu- 
sion. How could the payment be made at the bank, as pro- 
vided, unless the amount in dispute was first adjusted. 

There was no dispute about the payment, except as re- 
spected the amount. ‘That being determined, each party was 
ready to satisfy it. Besides, it is difficult to believe, that, in 
providing so specially for the settlement of the controversy 
by judicial proceedings, the parties had in view simply the 
determination of the question whether the one or the other 
had received more of the fund than his share, without regard 
to the amount. Such a decision would have been idle, as it 
could lead to no practical result in the settlement of their 
differences. 

Upon the whole, for the reasons stated, we think the judg- 
ment below erroneous, and should be reversed, and the cause 
remanded to the court below for further proceedings. 


Mr. Justice WAYNE, being indisposed, did not sit in this 
cause. 
Mr. Justice WOODBURY dissented. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
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District of Ohio, and was argued by counsel. On considera- 
tton whereof, it is now here ordered and adjudged by this 
court, that the judgment of the said Circuit Court in this cause 
be, and the same is hereby, reversed, with costs, and that this 
cause be, and the same is hereby, remanded to the said Circuit 
Court, for further proceedings to be had therein, in conformity 
to the opinion of this court. 





W. anv H. Massineaiti, Piarntirrs, v. A. C. Downs, CLAImMAnt. 


Where a judgment was obtained in the Circuit Court of the United States for the 
District of Mississippi in 1839, and in 1841 the State of Mississippi passed a 
law, requiring judgments to be recorded in a particular way, in order to make 
them a lien upon property, this statute did not abrogate the lien which had been 
acquired under the judgment of 1839, although the latter had not been recorded 
in the manner required by the statute. 


T1s case came up from the Circuit Court of the United 
States for the Southern District of Mississippi, upon a certifi- 
cate of division in opinion between the judges thereof. 

The facts are fully set forth in the opinion of the court, as 
delivered by Mr. Justice McLean, to which the reader is 
referred. 


It was argued by Mr. Sargent and Mr. Bell, for the plain- 
uff, and Mr. Lawrence and Mr. Badger, for Downs, the 
claimant. 


Mr. Sargent and Mr. Bell made the following points : — 

1. When this judgment was entered, it became a lien on all 
the personal and real property of Chewning,'in Mississippi. 
Hutch. Miss. Code, 881,282. Brown v. Clarke, 4 How. 12; 
4A Stat. at Large, 184; ib. 278; Rankin v. Scott, 12 Wheat., 177 ; 
United Siates v. Morrison, 4 Peters, 124; Burton v. Smith 
et al., 14 Peters, 464; Tayloe et al. v. Thompson, 5 Peters, 
358. 

2. The rules of court, so far as they are more than de- 
claratory of the effect of the United States process act of 1828, 
adopt the State practice of November 25, 1839; they adopt 
nothing prospectively. 

3. The State act of 1841 does not purport to operate on 
federal judgments. No State statute can operate proprio vigore 
to affect directly or indirectly a judgment of the federal courts. 
Wayman v. Southard, 10 Wheat. 1; Bank of the United 
States v. Halstead, ib. 51. 
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4. There had been no adoption by Congress, or the fed- 
eral courts of Mississippi under the authority of Congress, of 
the State act requiring the filing of an abstract of judgments 
in the county where the defendant’s property is situated, at 
the time this execution was levied. 


Mr. Lawrence, for the claimant. 

Is the law of Mississippi as to the limitation of liens of judg- 
ments applicable to the judgments of the federal courts ? 

We contend that it is, because the lien of a judgment is 
something affecting property, forming no intrinsic quality of 
the judgment itself as such, but derived entirely from the sov- 
ereignty within whose jurisdiction the property affected by it is 
situated. 

It is said that a State cannot interfere with and control the 
federal courts in relation to the effect and operation of their 
judgments ; that it would leave those courts entirely at the 
mercy of the State legislatures. 

This is the most plausible, if not the only, argument against 
us in this case, and a slight examination will show that it is of 
no real weight. 

We do not contend that the States can interfere with the 
effect of the judgments of the United States courts, either in 
making them less than judgments in fact or in law, or in pre- 
venting the fruition of those judgments by process of execution. 
Congress has, under the Constitution, the exclusive power to 
regulate the proceedings in the United States courts; and even 
where the forms of process used in the States are adopted, it is, 
after all, but an exercise of the same power of Congress, and 
not a recognition of any authority over the subject by the 
States. Wayman v. Southard, 10 Wheat. 1. 

If, therefore, a State law should enact that a judgment should 
be no evidence of debt, or should abolish all writs of execution, 
such a law would not be applicable to the proceedings of the 
federal courts, because, in the first instance, it would take away 
the proper intrinsic effect of the judgment itself, and make it, in 
whole or in part, no judgment; and, in the other instance, it 
would take from the United States courts a necessary part of 
the organization of a court, namely, the power to carry into 
effect its own judgments. 

But the lien of a judgment is not an intrinsic quality of the 
judgment itself, nor is it any part of the process of a court for 
enforcing a judgment. 

Ist. A judgment is in effect what it is defined to be in 
theory, “the sentence of the law given in a court of law.” 

The lien of a judgment is a quality added to it, —a quality 
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not in any manner altering it as the sentence of the court, but 
superadded to it, taking effect on property, qualifying property, 
restraining the alienation of property ; not by an act of appro- 
priation and sale under an execution, (which come under the 
denomination of ‘“ proceedings,” and are subsequent to the 
judgment, ) but as the effect of the mere existence of the judg- 
ment. 

Now it is a matter of legal history, that, originally, judgments 
did not constitute any lien at all on property in England, which 
proves that the lien of a judgment was no part of the judgment 
itself, 

It is matter of legal history, that even executions could not 
be levied on lands in England before the Stat. of Westm. 2. 
Consequently the common law judgments could not affect real 
property, either by lien or otherwise. 

It is true that it has been held in England, that this statute 
gave alien on lands as a consequence of the elegit, and it has 
been supposed that therefore a lien was the consequence of 
every execution. But this by no means follows, for it has 
never been held that the right of levying an execution on per- 
sonal property has created a lien on that species of property by 
the mere rendition of the judgment, as would have been the 
case if the lien resulted from the right of execution alone. We 
think that this consequence was peculiar to the writ of elegit, 
which was authorized by the Stat. of Westm. 2. It has never in 
England been held to result from any other writ of execution. 
Prior to 1824, judgments did not constitute a lien on property 
in Mississippi. 

It is only by virtue of local law that this lien exists. It isa 
qualification of property which can only be derived from the sov- 
ereignty within whose jurisdiction the property to be affected by 
it is situated. That sovereignty can confer it or take it away, 
or modify it when conferred. ‘That sovereignty can attach it 
to a judgment, or to a bond, or to any thing else. But wherever 
and however attached, it is a regulation of property ema- 
nating, not from the court, but from the local authority. United 
States v. Crosby, 7 Cranch, 115; Wayman v. Southard, 10 
Wheat. 25; McCormick v. Sullivan, 10 Wheat. 192; United 
States v. Morrison, 4 Pet. 136; Ross v. Duvall, 13 Pet. 61; 
Tayloe v. Thompson, 5 Pet. 367, 368; Reid v. House, 2 Humph. 
576; Thompson v. Phillips, 1 Bald. C. C. 273, 274; Man- 
hattan Co. v. Evertson, 6 Paige, 466, 467 ; Conard v. Atlantic 
Ins. Co., 1 Pet. 443. 

Second, the lien attached to a judgment is not (within the 
meaning of the acts of Congress) any part of the “ process” of 
a court, or of its modes of proceeding. 
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If it ig, it must be a part either of the final process, or else of 
the modes of proceeding to carry the judgment into effect. 

In Annis v. Smith, 16 Pet. 312, 313, this court has laid down 
what “ process” is, and what ‘“ modes of proceeding” are, as 
those terms are used in the act of 1828. 

It is there said that “final process”? means all the writs of 
execution then in use, and ‘modes of proceeding” are the 
exercise of all the duties of the ministerial officers of the States 
prescribed by the laws of the States for the purpose of obtain- 
ing the fruits of judgments. See also United States Bank v. 
Halstead, 10 Wheat. 61, 63. 

Now a lien is certainly not a writ or precept of any kind. It 
is no part of the action of the court in a suit, nor is it the exer- 
cise of a ministerial duty of an officer of the court, nor even the 
result of any such exercise of duty. It is no proceeding at all, 
it implies no action at all; and the whole progress of a suit 
may go on now, as it did formerly, from the original writ to the 
satisfaction of the judgment by a sale under execution, without 
any lien whatever. It is a mere dormant, extrinsic quality, at- 
tached to the judgment not by the court, nor in the federal 
courts by the power creating those courts, but by another 
power, taking effect not on the judgment itse If, but upon prop- 
erty, qualifying that property and restraining its alienation. 

But it may be said that the Circuit Court, | in compliance with 
the law of 1828, did, in 1837, make a rule that the lien of 
judgments and decrees shall continue as now provided by law, 
and that the Mississippi act of 1841, now in controversy, has 
not been adopted. 

To this we answer, that if the lien of a judgment is a regu- 
lation of property, ard not a “ process” or ‘mode of proceed- 
ing,’ then this rule of court can have no effect whatever. It 
was beyond the power of the court. 

Whether or not Congress itself has the power to say what 
shall or shall not constitute a lien on property within a State, 
it is not necessary now to inquire, because we say that Con- 
gress has not attempted to do it, nor has it authorized the courts 
to attempt it. 

We say, that, under the act of 1828, the Circuit Court of 
Mississippi had no power, by adoption or the want of adoption, 
to alter or continue a lien on property. 

The act of May, 1828, directed that writs of execution and 
other final process, issued on judgments and decrees, and the 
proceedings thereupon, shall be the same in each State as are 
now used in each State. 4 Stat. at Large, 278, 279. 

The third section of that act declares, that it shall be in the 
power of the courts so far to alter final process in said courts as 
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to conform the same to any change made by the State  legisla- 
tures for the State courts. 

The thirty-fourth section of the Judiciary Act of 1789 enacts 
that ‘“ the laws of the several States, except where the Consti- 
tution, treaties, or statutes of the United States shall otherwise 
require or prescribe, shall be regarded as rules of decision in 
trials at common law in the courts of the United States in cases 
where they apply.” 1 Stat. at Large, 92. 

The power of the court, then, in this respect, is confined to 
the alteration of final process. 

The case of Annis v. Smith, before referred to, (16 Pet. 
312, 313,) has settled the meaning of “final process” to be 
writs of execution. The lien of a judgment not being a writ 
of execution, the court has no power to adopt it, under the third 
section of the act of 1828, and, besides, the third section ob- 
viously is confined to action in court. 

Neither does the act of 1828, in the preceding sections, adopt 
the lien of judgments, unless it is “final process” or a ‘ pro- 
ceeding thereupon.” But the case of Annis v. Smith has set- 
tled this latter expression to mean the exercise of a ministerial 
duty of some officer of the court in the service of ‘final pro- 
cess.” 

If this be so, then, under the thirty-fourth section of the Ju- 
diciary Act, the United States courts are bound to regard the 
law of the State upon the subject of the lien of judgments. 

(The argument of Mr. Lawrence on the constitutionality of 
the Mississippi statute is omitted, the decision having turned 
upon the first point. ) 


Of Mr. Badger’s argument the reporter has no notes. 


Mr. Justice McLEAN delivered the opinion of the court. 


This action was brought in the Southern District of Missis- 
sippi, to try the right of property which had been levied on. 
The plaintiffs showed a judgment of the Circuit Court, entered 
the first Monday of November, 1839, for $3,716.43, with in- 
terest, &c., against one J. J. Chewning and others, on which an 
execution had been issued and levied upon certain slaves 
claimed by A. C. Downs. At the time of the levy, the prop- 
erty was in possession of the defendant Chewning. Downs 
produced a mortgage on the slaves, executed by said Chew- 
ning, and regularly recorded, in favor of the “Commercial 
Railroad Bank of Vicksburg,” to show a title in the bank ad- 
verse to the right of the plaintiffs. This mortgage bears date 
subsequent to that of the judgment. 

On these facts, the court were requested by plaintiffs to charge 
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the jury ‘to disregard the mortgage, because of the paramount 
right of the plaintiffs to have execution of their judgment by 
means of said levy, although no abstract or brief of the judg- 
ment had been recorded or enrolled in the county where the 
property was situated.” And on this prayer for instruction 
to the jury, the opinions of the judges were opposed; and, 
at the request of the counsel on both sides, the point was certi- 
fied to this court. 

By the first section of the act of Mississippi of February 6th, 
1841, it is provided that “all judgments and decrees of any 
circuit, district, or superior court of law or equity, holden 
within this State, shall operate as liens from the date of their 
rendition upon the property of the debtor, being within the 
county in which the sitting of such court may be holden, and 
not elsewhere, unless upon compliance with the conditions here- 
inafter enacted.” 

By the second section, — ‘That any judgment or decree 
heretofore rendered shall be a lien from the date of its rendition 
upon the property of the debtor, situated in any other county 
than that in which the same was rendered, on condition that an 
abstract thereof, on or before the first day of July next, be filed 
in the office of the Cireuit Court of the county in which said 
property may be situate, in pursuance of the subsequent section 
of this act.” 

The third section provides, that where an abstract of a judg- 
ment or decree is filed in the office of the clerk of the Circuit 
Court, which it is made his duty to record, it shall be a lien on 
the property of the defendant within the county from the time 
of such filing. 

The judgment under which the levy was made was rendered 
more than a year before the above act was passed. 

Prior to the act of 1824, there was no statutory lien of a 
judgment in Mississippi. A lien was created in that State, as 
in England, by the delivery of the execution to the sheriff. 
The Stat. of Westm. 2, or 13 Ed. L.,ch. 18, gave the elegit which 
subjected real estate to the payment of debts, and this, as a con- 
sequence, it has always been held, gave a lien on the lands of 
the judgment debtor. 3 Salk. 212; 1 Wils. 39. 

“There is no statute in Virginia which, in express terms, 
makes a judgment a lien upon the lands of the debtor. As in 
England, the lien is the consequence of a right to take out an 
elegit.”” United States v. Morrison, 4 Pet. 136. And in The 
Bank of the United States v. Wooster, 2 Brock. 252, the chief 
Justice says, ‘‘ The lien depends on the right to sue out an 
elegit.” 

The same doctrine was held by the Supreme Court of In- 
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diana before the act of 1818 of that State, which gave a lien 
on the real estate of the defendant by the judgment. Ridge 
v. Prather, 1 Blackf. 401. 

In North Carolina, the lien on lands is created by the delivery 
of the execution to the sheriff, there being no statute in that 
State on the subject. And in other States of the Union, the 
same principle has been long established. 

Now in all these cases the lien arises from the power to issue 
process to subject real estate to the payment of the judg- 
ment, either by an extension or sale. In Maryland, this rule 
has been extended by long usage, so that a lien is created by 
the judgment without execution. T'ayloe v. Thompson, 5 
Peters, 369. 

The Circuit Courts of the United States exercise jurisdiction 
coextensive with their respective districts. And it has never 
been supposed, that, by the process act of 19th February, 
1828, which adopted the process and modes of proceeding of 
the State courts, the jurisdiction of the Circuit Courts was re- 
stricted. The “process and modes of proceeding” in the 
State were adopted by Congress in reference to the jurisdiction 
of the Circuit Courts, and not with the view of limiting the ju- 
risdiction of those courts. 

In those States where the judgment on the execution of a 
State court creates a lien only within the county in which the 
judgment is entered, it has not been doubted that a similar 
proceeding in the Circuit Court of the United States would 
create a lien to the extent of its jurisdiction. This has 
been the practical construction of the power of the courts of 
the United States, whether the lien was held to be created 
by the issuing of process or by express statute. Any other con- 
struction would materially affect, and in some degree subvert, 
the judicial power of the Union. It would place suitors in the 
State courts in a much better condition than in the federal 
courts. 

That by the course of practice in Mississippi the lien of a 
judgment in the Circuit Court extended throughout the district, 
prior to the act of 1841, is not controverted. And the question 
is, whether that act can impair or affect in any respect a judg- 
ment rendered in the federal court before its passage. The 
point certified does not require us to consider whether the law 
can operate on judgment liens entered subsequent to its date. 
The plaintiffs in the above judgment acquired a right under the 
authority of the United States, and that right may be protected 
from any judgment of the Supreme Court of the State which 


shall impair it, under the twenty-fifth section of the Judiciary 
Act. 
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It is contended that the lien in Mississippi exists by the 
statute of the State, and that under the thirty-fourth section of 
the Judiciary Act of 1789, it is a rule of property, and that it is 
consequently a rule of decision for the courts of the United 
States, and that the process act of 1828 has no bearing upon 
the question. 

The above section provides that “the laws of the several 
States, except where the Constitution, treaties, or statutes of 
the United States shall otherwise require or provide, shall be 
regarded as rules of decisions in trials at common law, in the 
courts of the United States, in cases where they apply.” 

No State statute is of more frequent application in the 
federal courts than the above section; and it has often been 
held that the settled construction of a State statute by its 
supreme court is considered as a part of the statute. And 
the statute, as thus expounded, is regarded as a rule of decision 
in the courts of the United States where it applies, “except 
where the Constitution or acts of Congress otherwise 
provide.” 

The thirty-fourth section has never been considered as an 
act to regulate process. And it is argued that a statutory lien, 
being a rule of property, is applied to judgments in the Circuit 
Courts, under this section, without being influenced, in any 
degree, by the process act. 

We have seen that, where there is no statutory lien, it is 
created by issuing and delivering to the sheriff an execution, 
which authorizes the sale or extension of the real estate of 
the defendant. In those States, it is the process authorized by 
the judgment which creates the lien; and in such cases we 
necessarily look to the nature of the process, and the extent of 
its operation, to determine the lien. It must act upon the 
land of the defendant, and consequently the land must lie 
within the jurisdiction of the court. 

What is a judgment lien? In the argument, it was com- 
pared to a mortgage. ‘‘A mortgage is often called a lien fora 
debt, but it is something more. It is a transfer of the property 
itself as security for the debt. This is true in law and in 
equity.’ Conard v. The Atlantic Insurance Company, 1 
Peters, 441. A judgment lien on land constitutes no property 
or right in the land itself. “It only confers a right to levy on 
the same, to the exclusion of other adverse interests subse- 
quent to the judgment; and when the levy is actually made 
on the same, the title of the creditor for this purpose relates 
back to the time of the judgment, to cut out intermediate en- 
cumbrances.” Subject to this charge, the defendant may 
convey the land. ‘A judgment creditor has no jus in re, but 
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a mere power to make his general lien effectual, by following 
up the steps of the law.” What law? The law which au- 
thorizes the judgment, and the issuing of the process through 
which means the judgment may be satisfied: A failure to do 
this releases the charge on the property. Ib. 

The lien, if not an effect of the judgment, is inseparably 
connected with it. And this is the case, whether the lien was 
created by the judgment and execution, or by statute. And 
in either case, where the right has attached in the courts of 
the United States, a State has no power, by legislation or 
otherwise, to modify or impair it. Retrospective laws of a 
remedial character may be passed ; but no legislative act can 
change the rights and liabilities of parties, which have been 
established by a solemn judgment. 

This court therefore direct that it be certified to the Circuit 
Court, that the right of lien claimed by the plaintiffs under the 
judgment is paramount to that of the defendant claimed 
under the mortgage. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
Southern District of Mississippi, and on the point or question 
on which the judges of the said Circuit Court were opposed 
in opinion, and which was certified to this court for its opinion, 
agreeably to the act of Congress in such case made and _pro- 
vided, and was argued by counsel. On consideration whereof, 
it is the opinion of this court, that the right of lien claimed by 
the plaintiffs under the judgment is paramount to that of the 
defendant claimed under the mortgage; whereupon it is now 
here ordered and adjudged by this court, that it be so certified 
to the said Circuit Court. 
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Grant B. Upett anp Jacon Miter, PLAINTIFFS IN ERROR, v. ALEX- 
ANDER B. DaAvipson. 


The act of 1838, (5 Stat. at Large, 251.) relating to preémption rights, provides, that 
“before any person claiming the benetit of this law shall have a patent for the land 
which he may claim, by having complied with its provisions, he shall make oath 
&e., that he entered upon the land which he claims in his own right, and exclu- 
sively for his own use and benetit, and that he has not, directly or indirectly, made 
any agreement or contract, in any way or manner, with any person or persons 
whatever, by Which the title which he might acquire from the government of th: 
United States should enure to the use and benefit of any one except himself, or 
to convey or transfer the said land, or the title which he may acquire to the same, 
to any other person or persons whatever, at any subsequent time.” 

Where a preémptioner sold his inchoate title, which passed ultimately into the 
hands of a trustee, and the trustee loaned money out of the trust fund to the pre 
emptioner, in order to enable him to pay the government ; and the title thus ob- 
taincd from the United States was conveyed by the preémptioner to the trustee 
without any reference to the trust; and the trustee was ordered by a State court 
to hold the property subject to the trust, — he cannot remove the case to this court 
by virtue of the twenty-tifth section of the Judiciary Act. 

There is no title, right, privilege, or exemption, under an act of Congress, set up by 
the party and decided against him by the State court. By his own showing, he 
has acquired no title from the United States. 

‘he allegation is, that a fraud was perpetrated upon the government, and another 
meditated upon the evstur que trust, both of which this court is called upon 
to maintain and carry ont. 

The case is dismissed, for want of jurisdiction. 


Tus case was brought up from the Supreme Court of the 
State of Illinois, by a writ of error issued under the twenty- 
fifth section of the Judiciary Act. 

The facts in the case are sufficiently set forth in the opinion 
of the court. 


A motion to dismiss it, for want of jurisdiction, was made 
by Mr. J. Mason Campbell, which motion was sustained by 
him, and opposed by Mr. Cove. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

A motion has been made to dismiss this case, for want of 
jurisdiction. 

It appears that a man by the name of Gregory had obtained. 
by residence on the land mentioned in the proceedings, a right 
of preémption, under the act of Congress of 1838. But, be- 
fore he paid the price fixed by the government in such cases. 
or made the entry, he sold his right to Miller, one of the plain- 
tiffs in error. Miller afterwards conveyed to a man by the 
name of Joslyn, in secret trust for himself, and subject to his 
control. Subsequently to this conveyance, Joslyn, by the 
direction of Miller, eonveyed to Udell, the other plaintiff in 
error, in trust to sell to the highest bidder, and apply the pro- 
ceeds to the payment of the creditors of Miller, pro rata, if 
they were not suflicient to pay all demands. 
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Udell accepted the trust, and, j after hav wing x done so, made an 
agreement with Gregory, by which Gregory was to enter the 
land at the proper office, at the pre@mption price, and then 
convey to Udell in trust, for the benefit of Miller’s creditors, 
reserving a small portion of the land to Gregory himself. 
Udell was to furnish the money to enable Gregory to make 
the entry. 

Under this agreement, Udell executed a release to Gr regory of 


-all his right to the land, in order to enable him to make the 


entry as preémptioner, and at the same time took from him a 
note for a thousand dollars, which was to be given up if 
Gregory made the cenveyance according to his agreement. 

The land was worth a thousand dollars. The government 
price to the pre¢mptioner was only two hundred dollars, which 
sum was advanced by Udell to Gregory. One hundred and 
fifty dollars of this money belonged to the creditors of Miller, 
and was so applied at his request, and upon his statement that 
this application would be for the interest of his creditors. The 
remaining fifty was advanced by Udell, to be repaid out 
of the proceeds of the land, when sold. But it does not ap- 
pear that the defendant in error, or indeed any of Miller’s cred- 
itors, sanctioned this transaction at the time, or had knowledge 
of this application of the trust funds. 

With the money thus obtained, Gregory made the entry, 
and then executed a deed to Udell. This deed, upon the face 
of it, is absolute, and contains no trust for the creditors. 

After having thus obtained a conveyance, Udell refused to 
execute the trust, and therefore the defendant in error, as one 
of the creditors of Miller, in behalf of himself and the other 
creditors, filed a bill in chancery, setting out more at large the 
facts above stated, and praying that the land might be sold for 
their benefit, in pursuance of the trust. 

The plaintiffs in error demurred to the bill, assigning various 
causes of demurrer, and, among others, that the transaction 
with Gregory, by which Udell obtained a conveyance, was in 
violation of the act of 1838. 

The chancery court, upon the hearing, decided that the 
land in the hands of Udell was chargeable with the trust, and 
directed it to be sold, and the proceeds to be applied accord- 
ingly. ‘This decree was affirmed in the Supreme Court of the 
State, and the present writ of error has been presented upon 
that judgment. 

ft is unnecessary to notice any of the various causes of 
demurrer assigned by the plaintiffs in error, except that which 
relies on the provisions of the act of 1838. For this being a 
writ of error to a State court, we have no right to revise its 
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decision upon any of the other causes assigned, and the only 
question before this court is, whether any title, right, privilege, 
or exemption, claimed by the plaintiffs in error in the State 
court under this act of Congress, was drawn in question and 
decided against them. 

They do not claim that Udell obtained a valid title by the 
entry made by Gregory, and his subsequent conveyance to 
Udell. And if their defence had been placed on that ground, 
it would not have given jurisdiction to this court, because the pro- 
ceeding to charge it with a trust created by contract would have 
been no impeachment of the grant made by the United States. 

They detend themselves upon the ground, that the transac- 
tion between them and Gregory, by which the entry was 
made under a previous contract to convey, was a violation of 
the act of 1838. ‘This is undoubiedly true; for the act re- 
quires the party who claims the right of preémption by resi- 
dence to make oath that he has not contracted to sell or 
transfer the land to any other person. And he is not permitted 
to purchase at the low price at which the person entitled to 
preemption is allowed to buy, until this oath is taken and 
filed with the register of the land-oflice. And if he swears 
falsely, he is hable to an indictment for perjury, and forfeits all 
title to the land, and deeds made by him convey no title, 
unless they are made to a bona fide purchaser without notice. 

The plaintiffs in error admit that they participated in the 
fraud, and consequently Udell, upon their own showing, has 
acquired no right to the land under the act of Congress on 
which he relies. They do not claim that he obtained a valid 
title under the law, but insist that the transaction was against 
its policy, and in violation of its principles. What right or 
privilege does he then claim under this act of Congress? It is 
this. He not only admits, but insists, that, by a fraud upon 
the government, he has obtained a deed to himself for this land, 
and that he, being trustee for the creditors of Miller, used the 
money which belonged to his cestui que trusts to accomplish his 
purposes ; and now contends, that, by means of this frand upon 
the government, he has acquired under this act of Congress a 
right to perpetrate a fraud also upon his cestud que trusts. 

This, in plain words, is the amount of his defence ; and this 
is the right or privilege which he claims under the provisions 
of the act of 1838, and calls upon this court to recognize and 
maintain. We shall not comment on such a claim. The 
writ of error must be dismissed, for want of jurisdiction. 


Order. 
This cause came on to be heard on the transcript of the 
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record from the Circuit Court of Winnebago county, State of 
Illinois, and was argued by counsel. On consideration whereof, 
it is now here ordered and adjudged by this court, that this 
writ of error be, and the same is hereby, dismissed, for the 
want of jurisdiction. 





Haut Neiitson, PLAINTIFF IN ERROR, v. Witson Lacgow. 


Where, upon the trial of a case in a State court, a party claims the land in dispute, 
under an authority which he alleges has been exercised by the Secretary of the 
Treasury, in be half of the United States.and the decision was against the y alidity 
of the authority, the party is entitled to have his case brought to this court under 
the twenty-fifth section of the Judiciary Act. 


Tnts case was brought up from the Supreme Court of In- 
diana, by a writ of error isued under the twenty-fifth section 
of the Judiciary Act. 

As a motion was made to dismiss it for want of jurisdiction, 
and the merits of the case were not discussed, a brief state- 
ment of the facts will be sufficient. 

It was an action of disseizin, similar to an ejectment, 
brought by Lagow in the Circuit Court for the county of Knox 
and State of Indiana, against Neilson, Billis, and Thomas, to 
recover possession of a piece of property known by the name 
of the Steam-mill Tract, lying in the town of Vincennes. _ Billis 
and Thomas disclaimed all interest, and the suit was carried on 
by Neilson alone. On the 19th of September, 1821, Lagow and 
others conveyed the property to the President, Directors, and 
Company of the Bank of Vincennes, their successors and assigns, 
for ever, for the consideration of § 98,000. 

On the Ist of July, 1822, the bank conveyed this property 
to Badollet, Harrison, and Buntin, and their successors, in trust 
for the use of the Secretary of the Treasury of the United 
States, in extinguishment of the debt due by the bank to the 
United States. 'The trustees were to sell whenever requested 
by the Secretary of the Treasury, and continue to pay until 
the United States were paid the sum of $120,308, with interest. 
The Secretary of the Treasury was vested with power to fill 
up vacancies in the trust. 

In July, 1822, there came on for trial in the court at Vin- 
cennes a quo warranto, which had been issued by the State of 
Indiana against the bank. The jury found a verdict of guilty, 
and the court decreed that all the franchises and property of 
the bank should be seized for the use of the State. The 
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sheriff returned that he had seized the franchises ; but being 
unable to find any effects of any nature soever of the bank, 
he was unable to obey the command of the writ in respect to 
them. ‘The writ was issued on the 6th of July, and the return 
made on the 19th of August, 1822. . 

In November, 1823, a judgment for $123.80 was obtained 
in the court at Vincennes against Lagow and the other part- 
ners of the steam-mill company, and execution issued thereon. 
The property in question was levied upon, sold at auction, and 
purchased by Lagow, to whom a deed was executed by the 
sheriff on the 26th of December, 1823. 

In 1826, another sale of the property took place, by authority 
of the Supreme Court of Indiana.  Badollet, Harrison, and 
Buntin, the trustees, had filed a bill and obtained a decree 
against Lagow and his partners in the State court, which was 
earried up to the Supreme Court. ‘That court ordered the 
steam-mill tract, with all the buildings, engines, and appurtenan- 
ces, to be sold, and appointed three commissioners to make the 
sale. It was accordingly made, ratified by the court, and a deed 
executed by two of the commissioners on the 20th of June, 1827. 
The purchasers were Badollet, Harrison, and Buntin, the trus- 
tees, who took the deed to themselves, their heirs and assigns, 
Without noticing the trust. The amount of the purchase- 
money was one thousand dollars. Evidence was given upon 
the trial, that no money was paid excepting the costs and coun- 
sel fee, which payment was made from the funds of the United 
States, by order of the Secretary of the Treasury. 

On the 28th of June, 1827, a deed was executed by Lagow 
and his partners, by which they renounced all claim upon each 
other arising from transactions of the steam-mill company, 
and conveyed the whole property, debts, &c., to Lagow, he 
undertaking to pay all debts due to other persons than the 
partners. 

Evidence was given upon the trial, that Hall Neilson had 
had possession of that property since 1832, claiming to hold it 
under Badollet, Harrison, and Buntin, who were all dead, how- 
ever, prior to the commencement of the suit. 

When the testimony was closed, the court, at the instance of 
the plaintiff, Lagow, gave the following instructions to the jury. 

1. ‘That on the proof of possession as owners by the steam- 
mill: company in 1820, and of the conveyance by the company 
to Lagow, of June, 1827, Lagow, the plaintiff, is entitled to re- 
cover, unless the defendant has shown a better title. 

2. That the seventh section of the act of Congress of the 1st 
of May, 1820, forbids “the purchase of any land on account of 
the United States,” unless authorized by act of Congress. 
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3. That the term “ purchase of land” in law, and in the act 
of Congress, means any and every mode of acquiring an inter- 
est in real] estate other than by inheritance. 

A, That if the government is prohibited from purchasing 
land directly in its own name, it is also prohibited from pur- 
chasing indirectly in the name of an agent or trustee. 

5. That if there is any act of Congress or law authorizing 
the conveyance from the bank to the trustees, it is incumbent 
on the defendant to show it; and from the fact that the de- 
fendant does not set up any such act or law, the jury may infer 
there is none. 

6. That all acts, deeds, and agreements, contrary to the plain 
language, or even to the policy, of an act of Congress, are void. 
7. ‘That if the deed of trust from the bank is contrary to 
the letter, or to the spirit and meaning, or to the policy, of the 
act of the Ist of May, 1820, it is void; and the interest which 
the bank then had in the land remained in the bank. 

14. ‘That it is incumbent on the defendant to show the con- 
veyance made by the trustees, if any such they did make. 

20. That to defeat the plaintiff’s title, founded on prior pos- 
session, as Owner, it 1s necessary that the title set up by defend- 
ant should be shown to be a subsisting title, and superior to 
Lagow’s title. ‘To which instructions the defendant at the 
time excepted. 

The court then, at the instance of the defendant, gave the 
following instructions to the jury, to wit, that if they believe, 
from the evidence, that defendant, and those under whom he 
claims, had been in peaceable adverse possession more than 
twenty years at the time this suit was commenced, the claim 
of the plaintiff is barred by the statute of limitations, and they 
must find for the defendant: to which instruction the plaintiff 
at the time excepted. 

The defendant then asked the court to give to the jury the 
following instructions, to wit: — 

2d. That the plaintiff in this case, in order to recover, must 
establish a good title in himself, and that he cannot recover if 
the defendant has shown the real title to the land to be in 
another person ; that it is sufficient if the defendant has made 
it appear to the jury that a legal and possessory title does not 
subsist in the plaintiff. 

3d. That it was competent for the Bank of Vincennes to 
make a deed to trustees for the benefit of the United States, 
and such a deed is valid and lawful for the purpose for which it 
was made ; but the court refused to give the same to the jury; 
to which refusal of the court the defendant at the time ex- 
cepted. 
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Under these instructions and refusals the jury found a verdict 
for the plaintiff, Lagow. A motion was made for a new trial, 
which was overruled, and the case carried up to the Supreme 
Court of Indiana, where the judgment of the court below was 
affirmed. A writ of error, issued in the manner already stated, 
brought it up to this court. 


A motion was made by Mr. Bradley to dismiss the case for 
want of jurisdiction, which was opposed by Mr. Gillet. 


Mr. Chief Justice TTANEY delivered the opinion of the court. 

It appears, that, at the trial in the State court, the plaintiff in 
error claimed the land in dispute under an authority which he 
alleged had been exercised by the Secretary of the Treasury 
in behalf of the United States; and the decision was against 
the validity of the authority thus alleged to have been exercised. 
Whether the title of the plaintiff in error can be maintained 
under it, or not, will be the subject of inquiry when the case is 
heard on its merits. That question is not now before the 
court, and the only point to be determined at this time is, 
whether we have jurisdiction to try and decide it. We think 
itis evidently one of the cases prescribed for in the twenty-fifth 
section of the act of 1789; and the motion to dismiss is there- 
fore overruled. 


Order. 

On consideration of the motion made in this cause on a prior 
day of the present term, to wit, on Friday, the 2d instant, to 
dismiss the writ of error, and of the arguments of counsel 
thereupon had, as well against as in support of the motion, it 
is now here ordered by the court, that the said motion be, and 
the same is hereby, overruled. 
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Wiuiiam Lewis, wuo sues ror THE Use or Nicnotas Lonaworrn, 
Pcraintirr, ct. ‘Tuomas Lewis, ADMINISTRATOR DE BONIS NON OF 
Moses BroapWELL, DECEASED. 


By a law of the State of Illinois, passed in 1827, “every action of covenant shall 
be commenced within sixteen years after the tause of such action shall have ae- 
erued, and not after.” But bya proviso, persons bevond the limits of the State 
were exempted from the operation of the law, and might bring the action at any 
time within sixteen years after coming within the State. Afterwards, in 1837, this 
proviso was repealed. : 

The statute of 1827 begins to run, as to non-residents, from the time of the repeal 
of the saving clause, in 1837, and not before. 


Tuts case came up from the Circuit Court of the United 
States for the District of Illinois, on a certificate of division 
in opinion between the judges thereof. 

It was an action of covenant under the following circum- 
stances. 

On the 12th of March, 1819, Broadwell executed a deed with 
a general warranty to William Lewis, by which he conveyed 
to him a tract of jand in Ohio. 

In June, 1825, one Matthews recovered, by ejectment, one 
hundred acres of the land. 

Broadwell died in 1827, and one Cromwell was appointed his 
administrator. 

In 1843, ‘Thomas Lewis was appointed administrator de bonis 
non, and in the same year William Lewis brought this action. 

Amongst other pleas filed (which it is not necessary to no- 
tice) was one of limitation, to which the plaintiff replied that 
he was beyond the limits of the State. 

To this replication the defendant demurred. 

The acts of the legislature of [linois, under which the 
question was raised, were the two following. 

The first, passed on the 10th of February, 1827, and entitled 
“An act for the limitation of actions and for avoiding vexatious 
lawsuits.’ 

“Sec. 4. That every action of debt, or covenant for rent, or 
arrearages of rent, founded upon any lease under seal, and every 
action of debt or covenant, founded upon any single or penal 
bill, promissory note, or writing obligatory, for the direct pay- 
ment of money, or the delivery of property, or the performance 
of covenants, or upon any award under the hands and seals of 
arbitrators, for the payment of money only, shall be commenced 
within sixteen years after the cause of such action shall have 
accrued, and not after; but if any payment shall have been 
made on any such lease, single or penal bill, promissory note, 
writing obligatory, or award, within sixteen years after, such 
payment shall be good and effectual in law, and not after.” 
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“ Sec. 7. That every real, possessory, ancestral, or mixed ac- 
tion, or writ of right, brought for the recovery of any lands, 
tenements, or hereditaments, shall be brought within twenty 
years next after the right or title thereto, or cause of such action 
accrued, and not after: Provided, that in all the foregoing cases 
in this act mentioned, where the person or persons, who shall 
have right of entry, title, or cause of action, is, are, or shall 
be at the time of such right of entry, title, or cause of action, 
under the age of twenty-one years, insane, beyond the limits 
of this State, or feme covert, such person or persons may make 
such entry, or institute such action, so that the same be done 
within such time as is within the different sections of this act 
limited after his or her becoming of full age, sane, feme sole, 
or coming within this State.” 

The other act was passed on the 11th of February, 1837, 
and was as follows: — 


“An act to amend an act entitled ‘ An act for the limitation of 
actions, and for avoiding vexatious lawsuits.’ 

“Sec. 1. Be it enacted by the people of the State of Hlinois, 
represented in the General Assembly, that the proviso to the 
seventh section of the act, to which this is an amendment, shall 
not be held to extend to any non-resident, unless such non- 
resident be under the age of twenty-one years, insane, or feme 
covert, and then, in that case, the rights of such persons shall 
be saved for the time limited by the different sections of said 
act, after his or her becoming of full age, sane, or feme sole. 
Approved February 11, 1837.” 


Upon the trial, the opinions of the judges were opposed upon 
the following points, which were certified to this court :— 

‘Ist. Whether the statute of 1827 begins to run from the 
time of the repeal of the saving clause in 1837, or from the 
time the debt became due. 

‘2d. Whether the statute began to run before administration 
was granted. 

‘3d. Whether the period which elapsed between the two 
idministrations mentioned in the replication is to be deducted 
irom the period of the statute of limitations of 1827.” 


The case was argued by Mr. Wright, for the plaintiff, and 
Wr. Lawrence and Mr. Lincoln, for the defendant. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

This case depends upon the construction and operation of the 
statutes of limitation of the State of Illinois, and comes before 
us upon a certificate of division between the judges of the Cir- 
euit Court. 
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It is an action of covenant, brought in 1843, upon causes of 
action which accrued before 1827. The defendant pleaded 
the statute of limitations; to which the plaintul replied, that, at 
the time the causes of action accrued, he was in parts beyond 
the limits of the State, and has ever since remained, and yet is, 
beyoud the limits of the State. The defendant demurred to 
this replication, and the plaintiff joined in demurrer. 

An act for the limitation of actions was passed on the 10th 
of ebruary, 1827, by which it was, among other things, pro- 
vided, that every action for the performance of covenants should 
‘be commenced within sixteen years after the cause of such 
action should have accrued, and not after.” But, by a proviso 
in the seventh section of the act, it is declared, that every per- 
son who was or should be, at the time of such cause of action, 
beyond the limits of the State, might institute his action within 
the time limited in the act, after coming within the State. Af- 
terwards, by a law passed February 11, 1837, it was enacted, 
that this proviso should not be held to extend to any non-resi- 
dent, unless such non-resident was under the age of twenty- 
one years, insane, or feme covert. 

Upon the argument of the demurrer, the following points 
arose, upon which the judges were opposed in opinion, and 
which have been certified to this court : — 

“Ist. Whether the statute of 1827 begins to run from the 
time of the repeal of the saving clause in 1837, or from the 
time the debt became due. 

“2d. Whether the statute began to run before administration 
was granted, 

“3d. Whether the period which elapsed between the two 
administrations mentioned in the replication is to be deducted 
from the period of the statute of limitations of 1827.” 

Previous to the act of 1827, there was no law of the State 
of Illinois which limited the time within which an action of 
covenant should be brought; and, consequently, there was no 
restriction as to the period within which a suit might be insti- 
tuted upon the cause of action now in question. The same 
thing was the case after the passage of this act, as long as the 
plaintiff continued beyond the limits of the State. For, until 
he came into it, the proviso above-mentioned excluded this 
cause of action from the operation of the statute. And as the 
plaintiff did not come into the State, there was no limitation 
running against it until the passage of the act of 1837. This 
act, by repealing the saving contained in the former law, 
brought the claim within its provisions, and subjected it to the 
limitations therein contained. 


The question is, From what time is this limitation to be cal- 
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culated? Upon principle, it would seem to be clear, that it 
must commence when the cause of action is first subjected to 
the 6peration of the statute, unless the legislature has other- 
wise provided. For it is at that time that the statute first acts 
upon it, and limits the period within which suit must be 
brought. Such is obviously the policy and intention of the 
Illinois statute of limitations. For if the plaintiff had come 
into the State the day before the act of 1837 was passed, and 
by that means subjected his cause of action to the provisions 
of the former law, the limitation would have commenced run- 
ning on that day, and his action would not have been barred 
until the expiration of sixteen years afterwards. For the act 
of 1827 gave him sixteen years from the time he brought his 
cause of action within its operation, 

He did not, however, come into the State; and his cause of 
action was brought within the limitation of that law, not by 
his own act, but by another law. Can there be any reason for 
a different run of limitation in the latter case, from that which 
the law itself has provided in the former? The construction 
and object and policy of the act of 1827 must be the same in 
both instances; and the act of 1837 makes no change in it 
in that respect. It merely subjects the cause of action to 
its limitations, and does precisely what the plaintiff himself 
avould have done if he had come into the State, — that is 
to say, it brought the plaintiff! within the limitations of the 
former law, and subjected him to the restrictions therein con- 
tained. 

The question, however, has been already decided in this 
court in the case of Ross et al. v. Duval et al., 13 Pet. 62. In 
that case a saving clause in a statute of limitations of Virginia, 
similar to the one contained in the Illinois law, had been re- 
pealed by a subsequent statute. And this court decided, that, 
against the persons embraced in the saving clause of the origi- 
nal law, limitations would not begin to run until the time of 
the repeal; and that the party was entitled to the full period 
of limitation prescribed in the original act, commencing from 
the date of the repealing law. 

A passage in the report of that case, in page 64, was cited 
in the argument, as maintaining a contrary doctrine. But it 
will be found to be entirely consistent with what the court 
had previously said. It relates to claims included in a statute 
of limitations, when, from the language of the law, it may be 
justly inferred that the legislature intended to embrace a period 
of time already past, during which the party had omitted to 
sue, yet still leaving him reasonable time to prosecute his 
claim. But the rule there stated can have no application to the 
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case before us; for this claim was not embraced in, nor operated 
upon by, the statute of limitations of 1827. It was brought 
within it by the subsequent law. And that law makes no new 
limitations as to past or future time, and merely subjects the 
cause of action to the provisions of the original law. The 
passage above mentioned, therefore, cannot apply to it, and is 
not inconsistent with what had before been said in relation to 
the effect of a law repealing a saving in a former act of limita- 
tions. 

Under this view of the subject, the court is of opinion, upon 
the first point in the certificate of division, that the statute of 
1827 begins to run from the time of the repeal of the saving 
clause in 1837, and not before ; and will direct it to be so cer- 
tified to the Cirenit Court. 

And as this decision disposes of the whole case presented by 
the demurrer, the other points do not arise ; and it is unneces- 
sary to examine them. 


Mr. Justice McLEAN. 


I dissent from the opinion just pronounced. It overrules a 
solemn decision of this court in the case of Ross et al. v. Duval 
et al., 13 Peters, 57. And as that opinion is relied on as sustain- 
ing the decision now given, [ shall examine it. 

The judgment of the court in that case was placed upon 
two grounds. First, that the action was barred under the 
statute of Virginia of 1792. That act provided, that where an 
execution had not issued on a judgment, it might be revived 
within ten years, or where an execution was issued, and there 
was no return, other executions might be issued within the ten 
years from the rendition of the judgment. There was a 
saving in the act in behalf of infants and persons beyond the 
Commonwealth, “ giving five years after the removal of the 
disability to proceed on the judgment.” 

By the act of 1826, the saving in the act of 1792 was re- 
pealed, but the time of the bar was to be computed, as specially 
provided, from the time of the repeal of the saving. 

The court considered the act of 1792 as a limitation on the 
judgment, and, as more than ten years had elapsed, that all 
proceedings on the judgment were barred. ‘There was nothing 
in the pleadings or evidence which showed that the plaintiff 
was within the saving of the statute. 

And the court remark, — “‘ There is another view of this case, 
which, though not much considered in the argument, is deemed 
important by the court.” ‘And this arises under the process act 
of 1828,” &c. “If the act of 1792, or any part of it, is to be 
considered as a process act merely, and not an act of limitations. 
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the act of 1828 makes it the law of Congress for the State of 
Virginia, and gives immediate effect to it.” “If it be viewed as 
an act of limitations merely, and not for the regulation of pro- 
cess, it then takes effect as a rule of property, and is a rule 
of decision in the courts of the United States under the thirty- 
fourth section of the Judiciary Act.” ‘In either case, effect is 
given to the act of 1792, and it is decisive of the present con- 
troversy.” 

‘ But if it be considered, as contended, an act of limitations 
adopted by the act of 1828, the court are to give a construction 
to the act of 1828. If this be clear in its provisions, we are 
bound to give effect to it, although it may, to some extent, vary 
the construction of the act of 1792. And this is no violation of 
the rule that this court will regard the settled construction of a 
State statute as arule of decision. For in this case the con- 
struction of the State law, in regard to the eilect it shall have, 
is controlled by the paramount law of Congress.” 

“The judgment in the Circuit Court was entered in 1821, so 
that seven years of the ten years’ limitation of the act of 1792 
had run when it was adopted by the act of 1828. Now the 
question is, shall no effect be given to this act of Congress in 
Virginia before its passage, because of the construction by the 
Virginia courts of the act of 1792?” 

“Tt must be recollected, that this act of 1828 is a national 
law, and was intended to operate in the national courts in every 
State. As it regards some of the States, it may at first have 
operated less beneficially in them than in others ; but its pro- 
visions took immediate effect in all the States.” 

“Tt is a sound principle, that where a statute of limitations 
prescribes the time within which suit shall be brought, or an 
act done, and a part of the time has elapsed, effect may be 
given to the act; and the time yet to run, being a reasonable 
part of the whole time, will be considered the limitation in the 
mind of the legislature in such cases.” 

“There may be some contradictory decisions on this point, 
insome of the States, which have been influenced by local 
considerations, and the peculiar language or policy of certain 
acts of limitations. But the rule is believed to be founded on 
principle and authority.” 

I have cited largely from the above decision, to show that 
the point was distinctly considered and decided, as arising un- 
der the act of 1828, that effect may be given toa statute of 
limitations, where a part of the time has run; buta reasonable 
part of the whole time has yet to run. And this is the princi- 
ple which is repudiated in the case under consideration. I have 
a distinct recollection, that the point was first suggested by the 
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lamented Justice Story, and was discussed, and the principle 
was laid down with the entire concurrence of the court, so far 
as I know. ‘There was no dissent expressed, either in consulta- 
tion or on the bench. 

It is true there was another ground on which the decision 
was rested; but it was also placed upon this ground, so that 
one ground as well as the other was ruled by the court. In the 
ease of Ross, the court say, — “ The saving clause of the act of 
1792, as to non-residents, is repealed, the only effect of which 
is to bring within the limitation of the statute of 1792 those 
who were within its saving clause, and against whom the 
statute had not begun to run. Against such persons the statute 
could not begin to operate, until the repeal of the exception by 
the act of 1826.” And that remark is considered by the court, 
in the case before us, as having been made on general principles. 
Now such was the express provision of the act of 1826, that 
it should take effect from its date, and the remark was made in 
reference to that provision. 

There is no rule better settled, in the construction of statutes of 
limitations, than that effect must be given to them according to 
their language. If they make no exception in favor of infants, 
femes coverts, or non-residents, the courts can make none. 
And when the exceptions of a statute of limitations are repeal- 
ed, the act stands as though it had been originally passed with- 
out them. In Jackson v. Lamphier, 3 Peters, 280, the court 
say, —‘* The time and manner of their operation, [statutes of 
limitations,| the exceptions to them, and the acts from which 
the time limited shall begin to run, will generally depend on 
the sound discretion of the legislature. Cases, however, may 
occur, Where the provisions of the law on these subjects may 
be so unreasonable, as to amount to a denial of a right, and to 
call for the interposition of the court. If the legislature of a 
State should pass an act by which a past right of action shall 
be barred, and without any allowance of time for the institu- 
tion of a suit in future, it would be difficult to reconcile such 
an act with the express constitutional provisions in favor of 
the rights of private property.” It must be admitted that the 
legislature could not bar a claim, to which there was no bar: 
but no one can doubt that a statute may bar claims where the 
right of action existed, and a reasonable part of the whole time 
of the statute has torun. This is often done in some of the 
States. But, while it is not doubted that the legislature may 
do this, it is objected that it cannot be done asa matter of con- 
struction. 

This objection is more plausible than sound. The statute 
creates a bar, and the question arises on its construction, whether 
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it is “ so unreasonable as to amount to a denial of a right,” in the 
language of this court in the case above cited. If the answer 
to this shall be in the affirmative, then, in the language above 
cited, ‘it would be difficult to reconcile such an act with the 
express constitutional provisions in favor of the rights of 
private property.” But if the question can be answered in the 
negative, then a court is bound to give effect to the statute. 
And here is an answer, in the words of this court, to the prin- 
cipal ground taken in the case under consideration, and on 
which the decision is founded. HH the court may determine 
whether a statute is so unreasonable as to cut off a private right, 
of necessity they may decide whether it is not so reasonable as 
to be enforced. 

In the case before us, the Illinois act of 1827 limits the right 
of action to sixteen years, and the proviso gives the same time 
to sue to a non-resident, after he shall come within the State. 
But this proviso was repealed by the act of 1837, which placed 
residents and non-residents, as to the time of bringing an action, 
on the same footing. The plaintifl’s cause of action accrued 
under the act of 1527; in 1837, the saving being repealed, six 
years were left for the statute to run to bar theclaim. Was this 
a reasonable time? ‘The answer must be in the affirmative. 
Then the act is not unconstitutional. It deprives the party of 
noright. In the language of the court in the case of Ross v. 
Duval, “ the time yet to run, (when the proviso was repealed, ) 
being a reasonable part of the whole time, will be considered 
the limitation in the mind of the legislature, in such cases.” 
There can be no mistake as to the point decided by the court ; 
and that point is directly opposed to the decision now made. 
In such cases, it is always better to overrule a former opinion 
directly, than to destroy its force by indirection. In their form- 
er opinion the court say, “The rule is believed to be founded 
on principle and authority.” 

In statutes of limitations it is usual to say, they shall begin 
to run from the time the action shall hereafter accrue, and when 
asaving of such act is repealed, that it shall operate from the 
date of the repeal ; and if these provisions be not in the acts, 
they will, as a matter of course, take effect upon their passage. 
They must take effect from their passage, unless the language 
shows the time is to be computed from the date of the act. With- 
out this provision, the question would arise whether a reason- 
able part of the time allowed by the statute, from the time 
the action accrued, had yet to run, as before remarked. 

In Luckett v». Dunn and Bass, 3 Litt. 218, the court say, — 
“But the privilege previously allowed to persons who might 
be out of the country when their cause of action, or right of 
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entry, accrued, to maintain their action within ten years after 
their return, was expressly repealed by the first section of the 
act of January, 1814, which, by a subsequent clause in the 
third section of the same act, was to take effect at the expira- 
tion of six months from its passage ; and it was not until more 
than a year after the passage of that act, that this suit was brought 
by Luckett in the Circuit Court. It is obvious, therefore, that 
the absence of Buckner Pittman cannot have prevented the time 
which has elapsed since the lot had been held adversely by the 
defendants, and those through whom they claim, from barring 
the plaintiffs action. 

The rule of so construing a statute as not to give it a retro- 
spective effect is admitted. And a legislature can never be 
presumed to intend to destroy a vested right. Indeed, they 
have no power to pass such alaw. But a law may be constitu- 
tional, and yet have a retrospective effect. Matthewson v. 
Satterlee, 2 Peters, 380. In the case under examination, it 
is not proposed to give the statute a retrospective effect, or to 
affect in any degree vested rights bya construction of it. The 
only question is, whether the six years that the statute had to 
run, on the repeal of the saving, is a reasonable part of the 
whole time required by the act to constitute a bar. The plain- 
tiff, though not a resident of the State, might have sued so 
soon as the right of action accrued. 


Order. 


This cause came on to be heard on the transcript of the record 
from the Circuit Court of the United States for the District of 
Illinois, and on the point or question on which the judges of 
the said Circuit Court were opposed in opinion, and which was 
certified to this court for its opinion, agreeably to the act of 
Congress in such case made and provided, and was argued by 
counsel. On consideration whereof, it is the opinion of this 
court, that the statute of 1827 begins to run from the time of 
the repeal of the saving clause in 1837, and not before. 
Whereupon, it is now here ordered and adjudged by this court, 
that it be so certified to the said Circuit Court. 





JEREMIAH VAN ReENssELAER, APPELLANT, v. JoHN Watts’s Executors. 


Mr. Blunt, of counsel for the appellant in this cause, moved 
the court to direct the clerk to docket the case as of the time 
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when the transcript of the record was received by him, and in 
support of his motion said, that this record was forwarded to 
the clerk early in 1848. ‘That it was only recently he learned 
that the clerk had declined filing or docketing it, until the 
bond prescribed by the thirty-seventh rule of court was given. 
That his client supposed, when he gave bond in the Circuit 
Court, that he had done all that the law required him to do. 
That the record had been lying in the clerk’s office about a 
year, during which some sixty cases had been docketed. That 
the bond was now filed, as prescribed by the rule, and that 
the case ought to be docketed as of the day the record was de- 
posited in the office. 

Mr. Seward, for appellees, united in the application. 

This motion was made on the 9th of March, when the court 
took time to consider. 


On the 12th, Mr. Chief Justice TANEY announced the de- 
cision of the court as follows :— 


On consideration of the motion made in this cause, on the 
9th instant, by Mr. Blunt, of counsel for the appellant, to 
direct the clerk to docket this case as of the time when the 
transcript of the record was received by him, and to which 
Mr. Seward, of counsel for the appellees, assented, this court 
consider the practice established by the decision in Owings 
v. Tiernan, 10 Peters, and do not wish to disturb it; 
whereupon it is now here ordered by this court, that the said 
motion be, and the same is hereby, overruled. 





CorneLtivs W. Lawrence, PLAINTIFF IN ERROR, v. GILBERT ALLEN 
AND SAMUEL C. Paxton. 


By the fifth section of the tariff act passed on the 30th of August, 1842, (5 Stat. at 
Large, 555.) a duty of thirty per cent. is imposed on “ India-rubber oil-cloth, 
webbing, shoes, braces or suspenders, or any other fabrics or manufactured arti- 
cles composed wholly or in part of India-rubber.”’ 

In the ninth section, among other articles declared to be exempt from duty, is, 
“India-rubber in bottles or sheets, or otherwise unmanufactured.” 

By these sections, the duty of thirty per cent. is payable upon shoes made of India- 
rubber in Brazil, although they are made by the same process as bottles or sheets, 
provided they come to this country in a condition to be worn without further ma- 
terial labor on them here, and were actually worn in this form, and provided they 
were called, in the language of commerce, “ India-rubber shoes”; and of these 
two facts the jury ought to judge. 

The articles come within the letter of the law, and the act of 1842 was framed with 
a desire to tax whatever might compete with our own manufactures. 

When India-rubber is made into a shape suitable for use, it may be considered a 
manufactured article. Originally, it was made into the shape of boots, to be used 
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and worn in Brazil, and afterwards into shoes; but not intended to be sent abroad 
as a raw material. 

The fact, that the material of which these shoes are made is used for other articles 
of manufacture after their importation, docs not change this view of the subject. 


Tuts case was brought up by writ of error from the Circuit 
Court of the United States for the Southern District of New 
York. 

It was an action of assumpsit, commenced by Allen and 
Paxton, the defendants in error, in the Supreme Court of the 
State of New York, for the purpose of recovering back from 
the plaintiff in error, collector of customs for the port of New 
York, certain moneys exacted by him, as collector, for duties 
upon a quantity of common India-rubber shoes, imported into 
the port of New York in September, 1845, by the defendants 
in error, from Para, in Brazil. 

Under the provisions of the act of Congress of the 2d of 
March, 1833, the suit was removed into the Cireuit Court of 
the United States for the Southern District of New York. 

The declaration contained the common money counts, to 
which the defendant pleaded the general issue. 

The cause was tried in May, 1847, and, under the instrue- 
tions of the court, the jury found a verdict for the plaintiffs 
below for $ 2,908.60. 

A great deal of evidence was adduced upon the trial by the 
plaintiffs, to show the manner in which the shoes are made in 
Brazil, and their use as an article of commerce. Much of this 
testimony was objected to as inadmissible. <A part of it is 
transcribed, because it is referred to in the opinion of the 
court. 

The plaintiffs’ counsel then called, as witnesses, James E. 
Smith, Amory Edwards, George G. Wales, and William H. 
Edwards, who, being sworn, severally testified that they were 
acquainted with the articles now the subject of controversy, 
and with other articles of India-rubber imported from Para ; 
that they had been at Para, and were acquainted with the pro- 
cess of producing or making India-rubber; that the juice or 
sap of the trees, when collected, is about the color and consist- 
ency of milk, and is called milk; that it is placed in a vessel 
of convenient size ; that moulds of clay, or of wood covered 
with clay, in the shape of a shoe, or bottle, or other shape, and 
to which a handle is attached, are dipped in the milk, and im- 
mediately held in the heat and smoke of a fire made of a 
peculiar kind of nut, which dries the milk and gives it a dark 
color; that this process is repeated several times, until the 
coating is sufficiently thick, when the article is taken from the 
mould, by breaking the clay of which it is made, or with 
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which it is covered, and the pieces of clay are taken out; that 
shoes and bottles are then generally stuffed with straw, and 
that the article is then ready for sale and exportation ; that 
bottles are made in two or three minutes; that it takes some- 
what longer, say about five minutes, to prepare a shoe ; there 
must be a new mould for every bottle ; — the foot-shaped mould 
is the best form for dipping. ‘The shoe shape is the most con- 
venient mode of making India-rubber. The stufling of the 
shoe is done by the parties who buy them in Para for exporta- 
tion. 'The shoes are sometimes shipped in bulk, and some- 
times stuffed. The term, India-rubber shoes, comprehends all 
kinds of shoes made of India-rubber, both manufactured and 
unmanufactured ; that the price of India-rubber shoes, in Para, 
has varied greatly since 1826; that the great demand for 
India-rubber, of late years, in the United States, for dissolving 
for manufacturing purposes, has raised the price in Para; that 
no such things as suspenders are made in Para; that nothing 
is made there in a more manufactured state than the square 
sheets ; that India-rubber shoes are sometimes sold and ship- 
ped at Para without being stuffed with straw. 

Much evidence was also introduced by the defendant, the 
object of which was to show that the articles were known, in 
commerce, by the name of ‘ India-rubber shoes,” and were 
bought and sold in the market as imported, without any altera- 
tion of any consequence. 

The counsel for the defendant then prayed the court to de- 
cide the law of the case, and to instruct and charge the jury, 
as follows : — 

First. That in construing and applying the provisions of the 
tariff law of August 30, 1842, to the present case, the terms 
used therein are to be understood in their known commercial 
sense, as used and understood in the ports of the United States 
prior to, and at the date of, said law. 

Secondly. That as all “ India-rubber shoes,” imported from 
foreign countries, are, by the said provisions, subject to thirty 
per cent. duty, the true and only inquiry in the present case is, 
whether, in a commercial sense, and among commercial men 
dealing therein, the articles in question were imported into, and 
usually known and bought and sold in, the ports of the United 
States, prior to and at the date of ie law, under the name 
and denomination of ‘ India-rubber shoes.” 

Thirdly. That if the jury shall be satisfied, from the evi- 
dence, that the articles in question were imported into, and 
usually known and bought and sold in, the ports of the United 
States, prior to the 30th of August, 1842, under the name and 
denomination of “ India-rubber shoes,” then they are liable, 
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under the law, to a duty of thirty per cent. ad valorem, and 
the jury should be instructed to find for the defendant; and 
that, in the case stated, the jury should be instructed to find 
for the defendant, notwithstanding they should also be satisfied, 
from the evidence, either, — 

Ist. That the term “ India-rubber shoes,” as used in com- 
merce, includes all other kinds of shoes made in whole or in 
part of India-rubber, as well as these ; or, 

2d. That ‘ India-rubber shoes,” in a more finished condition, 
and of a better quality, were imported from England, France, 
or other countries, prior to 1842, and were then, and are now, 
known in the markets; or, 

3d. That some additional labor is usually applied to these arti- 
cles, or is necessary to fit them for convenient use as shoes ; or, 

Ath. That these articles are extensively used by manufac- 
turers in the United States for the purpose of being made, in 
whole or in part, into other articles; or, 

5th. That no more or other kind of labor is required to make 
these articles than is required to make India-rubber in bottles, 
or sheets, or other kinds of India-rubber, which, by the seventh 
article of the ninth section, is entitled to admission as free. 

It being insisted, on the part of the defendant, that neither 
of these circumstances, nor all of them combined, can nullify 
the explicit terms of the preceding fifth section, by which all 
kinds of “ India-rubber shoes” are subjected to the thirty per 
cent. duty, nor make free these articles, provided they are and 
were known in commerce under the name “ India-rubber 
shoes.” 

But his honor, the presiding judge, refused so to decide the 
law of the case, or so to instruct the jury; and, on the con- 
trary, the said judge did then and there decide, and did then 
and there charge and instruct the said jury, that the case, in 
the view taken thereof by the court, entirely depended on the 
true legal construction of the tariff act of Angust 30, 1842, 
and involved no question of fact for the jury; that India-rub- 
ber, when used, in whole or in part, in the manufacture of oil- 
cloth, webbing, shoes, braces, or suspenders, or any other fabrics 
or manufactured articles, was, by the tenth article of the fifth 
section of this law, subjected to the duty of thirty per centum 
ad valorem, specified in the clause relating to these fabrics, 
contained in said tenth article ; that, by the seventh article of 
the ninth section of said act, India-rubber, in bottles or sheets, 
or otherwise unmanufactured, is declared to be exempt from 
duty; that, by virtue of this clause, India-rubber existing in 
the particular forms enumerated therein, and existing in any 
other form in which it may be imported, is free from duty, if 
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unmanufactured ; that, as these two clauses were both in the 
mind of the legislature when treating of India-rubber, they are 
to be construed together ; and that, so construed, the fair con- 
clusion is,—and such the said judge decided to be the true 
legal interpretation of said provisions, — that Congress, in lay- 
ing the duty, had special reference to the manufactured article 
in a finished state, and intended to allow India-rubber to come 
in as free, whatever might be its form, if it had not been 
brought, by manufacture, into a finished state; that, as it was 
not pretended that the goods in question were shoes manufac- 
tured out of the material called India-rubber, and as it was ad- 
mitted by all the witnesses that they were brought into the 
form of a shoe in the process of making the material called 
India-rubber, they were not ‘ India-rubber shoes,” within the 
meaning of the tenth article of the fifth section, but were to 
be regarded as raw material and as unmanufactured, within the 
meaning of the seventh article of the ninth section; that the 
goods in question were, therefore, entitled to be admitted free 
of duty; that the plaintiffs having protested in writing against 
the payment of any duty thereon, and the collector having, 
notwithstanding, illegally exacted a duty of thirty per centum 
ad valorem thereon, the plaintiffs were entitled to recover back 
the moneys so exacted, except so far as the same had been re- 
funded by way of drawback ; and that the jury would, there- 
fore, render a verdict for the amount of such remaining moneys, 
with interest thereon to the day of trial, in favor of the said 
plaintiffs. 

And thereupon the said defendant, by his counsel aforesaid, 
then and there excepted to the whole of the said decision, 
charge, and instruction of the said judge, and particularly to 
those parts thereof wherein the said judge decided and held 
that the said case involved no question of fact for the jury, 
aud wherein the said judge instructed and charged the jury, 
as matter of law, that the goods in question were entitled, 
under the act of Congress above referred to, to be admitted 
free of duty; and wherein the said judge also instructed and 
charged the said jury, as matter of law, that the plaintiffs 
were entitled to recover back the moneys exacted by the de- 
fendant as duties on the said goods; and the said defendant, 
by his said counsel, did also then and there except to the afore- 
said refusal of the said judge to decide the law of the case, and to 
instruct and charge the said jury in conformity with the prayer 
of the counsel of the said defendant, hereinbefore contained. 

And the said defendant, by his said counsel, thereupon then 
and there further excepted to the decision of the said judge, in 
admitting as evidence against the defendant the deposition of 
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Samuel K. Appleton, and the parts thereof particularly objected 
to by the said counsel, as hereinbefore mentioned ; and in ad- 
mitting as evidence against the defendant the testimony of 
James E. Smith, Amory Edwards, George C. Wales, William 
H. Edwards, and John L. Ripley, hereinbefore particularly ob- 
jected to by the said counsel; and did also further except to 
the decision of the said judge in excluding the instructions of 
the Comptroller of the Treasury, hereinbefore mentioned. 
Upon this exception, the case came up to this court. 


It was very elaborately argued in print by Mr. Butler and 
Mr. Toucey, (Attorney-General, ) for the plaintiff in error, and 
Mr. J. Prescott Hall and Mr. Curtis, for the defendants in 
error. ‘These arguments would, of themselves, fill a hundred 
pages, and the Reporter finds it diflicult to select parts of them. 
He is therefore reluctantly compelled to omit the whole. 


Mr. Justice WOODBURY delivered the opinion of the court. 


This was a writ of error to reverse a judgment in the Circuit 
Court for the Southern District of New York. That judgment 
was rendered in favor of Allen et al., the original plaintiffs, 
in a suit to recover back the amount of duties which Law- 
rence, the defendant, as collector of the port of New York, had 
demanded and received on the importation of certain boxes of 
India-rubber shoes, in September, A. D. 1845, and which the 
importers claimed to be by law free. The duties were, there- 
fore, paid under protest ; and at the trial, the court, among other 
things, ruled, that, on the facts proved, these shoes were not, in 
point of law, subject to any duty; and, consequently, a verdict 
was returned for the plaintiffs below for the amount which had 
been paid to the collector, and interest. 

The facts proved or admitted, which appear material, were, 
that these shoes consisted wholly of India-rubber, and in dif- 
ferent sizes, suited for men, women, and children; that no 
other work had been expended on them except to dip the 
moulds or lasts into the milky liquid, as procured from the 
India-rubber trees, and then dry them over a fire, — performing 
this process several times, till a proper thickness was obtained. 
A small ornament was afterwards drawn on some of them, and 
a coarse stuffing inserted in others, and in this condition they 
had for many years been imported, and worn without any es- 
sential change or addition here, unless in some instances slightly 
to trim and stretch them ona last. It was also proved that 
shees, made in part from India-rubber and in part from cloth or 
leather, of a thinner and lighter fabric, had been sometimes 
imported from Europe, and for several years had been exten- 
sively manufactured in this country. 
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The law which governs the question whether these shoes 
ought to pay a duty of thirty per cent. ad valorem, or be ad- 
mitted free, is the act of Congress of August 30, 1842 (5 Stat. 
at Large, 555). In its fifth section, thirty per cent. is imposed 
‘on India-rubber oil-cloth, webbing, shoes, braces or suspend- 
ers, or other fabrics or manufactured articles, composed wholly 
or in part of India-rubber.’”’ And in the ninth section, among 
other articles declared to be “exempt from duty,” is “ India- 
rubber, in bottles or sheets, or otherwise unmanufactured.” 

The court below entertained an opinion, that the clause in 
this law imposing a duty of thirty per cent. on India-rubber 
shoes referred to those made in a finished state from that ma- 
terial, after being altered in Brazil from its liquid condition to 
the more solid state, and to the forms of sheets, shoes, bottles, 
&c., and that this alteration was not a manufacture, though 
into a shape designed for use without any material change, and 
hence, that shoes so made and imported were not dutiable. 
This view was, undoubtedly, correct to a certain extent, and 
in some aspects of the subject; but in others it seems to us to 
involve some errors, Which we think ought to be corrected, and 
which require more extended explanations because overruling 
the judgment below. Thus, although this act of Congress 
clearly meant to impose a duty of thirty per cent. on shoes im- 
ported, which had been made in part from India-rubber after it 
had been hardened and fashioned into some crude shape in 
South America, yet we have no doubt it might likewise in- 
tend to impose this duty on shoes made abroad wholly from 
India-rubber while in its liquid state, and especially if, when 
so made, such shoes were in a condition to be worn without 
further material labor on them here, and were made to be so 
worn, and were in this form often actually worn. 

It is our opinion, therefore, that the jury should have been 
so instructed ; and if they were satisfied those shoes had been 
thus made to be so worn, and, in the language of commerce, if 
such shoes were called “ India-rubber shoes,” no less than those 
made here or in Europe in part from India-rubber and in a more 
finished form, that the duty of thirty per cent. ought to have 
been paid on them. 

Some of our reasons for this opinion are briefly these. 

The articles imported in this case manifestly come within the 
letter of the clause imposing a duty of thirty per cent. on “ India- 
rubber shoes.” They are “ India-rubber shoes.”’ Being thus 
provided for as shoes, the subsequent clause, making certain ar- 
ticles free which were unmanufactured, and not enumerating 
shoes among them, cannot be presumed to embrace or refer to 
any thing already provided for. United States v. Clarke, 5 
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Mason, C.C. 30. Indeed, these shoes were more emphatically 
India-rubber shoes, than those made only in part of that ma- 
terial, as are most, if not all, of those manufactured in this 
country and in Europe. Again, to remove difficulty in 
many cases whether an article should come under the descrip- 
tion of those liable to duty, there it is added, in the first clause, 
taxing them, “ manufactured articles composed wholly or in 
part of India-rubber”; and, in this way, the duty extends to 
any shoes, if a manufactured article, whether they be like these, 
composed wholly of India-rubber, or, like most others, com- 
posed only in part of it. 

Much more do the shoes in this case appear to come within 
this provision in the act of Congress imposing the duty of thirty 
per cent., when we examine the spirit and object of that provis- 
ion. ‘T'o ascertain these with some degree of certainty, it may 
be useful, in the first place, to advert a moment to the past, as 
well as subsequent, legislation of Congress on this subject. 

The import of India-rubber, in any form, into this country, 
does not appear to have attracted attention in the revenue laws, 
as a separate and specific article, till 1832. Before that, and 
especially in the tariff acts of 1828, 1824, and 1816, all of which 
are usually conceded to have looked to protection as well as rev- 
enue, India-rubber is not enumerated eo nomine as free or du- 
tiable, and hence was taxed generally, from twelve and a half 
to fifteen per cent., among the non-enumerated articles (3 Stat. 
at Large, 310; 4 Stat. at Large, 29 and 590). But in 1832, 
when the policy had become changed to reduce an overflowing 
revenue, by leaving free such unmanufactured articles as fur- 
nished raw materials to our own manufacturers, and such manu- 
factured articles as did not compete with any made here, the 
act of July 14th, 1832, § 3, exempted from duty entirely 
* India-rubber ” (4 Stat. at Large, 590). In 1833, a like policy, 
for a like reason, was pursued, and so in 1841, by expressions 
in the former period placing “ India-rubber”’ among the articles 
free from duty (4 Stat. at Large, 630), and in the latter, mak- 
ing “India-rubber”’ still excepted from duty, though several 
articles before free were then taxed (5 Stat. at Large, 463). 

But in 1842, when the policy of the government again became 
adapted to protection no less than revenue, the act now under 
consideration was shaped so as to tax whatever might compete 
with our own manufacturers, and to admit free only articles in 
such shape or form as were not calculated to rival our own. 
Now before 1842, it is well known that the making of shoes in 
part from India-rubber, so as to be water-proof, had been in- 
vented, patented, and extensively practised in this country. 
Consequently, such a protective tariff as that introduced in 
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1842 would be likely to tax any foreign fabric which was, in 
any considerable degree, a rival to the article made here for a 
similar use. And, consequently, a foreign-made shoe, whether 
“composed wholly or in part of India-rubber,’”’ was meant to 
be taxed thirty per cent., if, in either case, it was in a form 
suited to be used as water-proof, was so designed and so used, 
and this form would rival the shoe made here for a like 
purpose. 

In construing statutes, it is not only our duty to give effect 
to all the words used in their ordinary sense, but to eviscerate, 
if possible, their true spirit and intent from all the connected 
circumstances, attendant or subsequent as well as preceding. 
Bond v. Hoyt, 13 Pet. 273; 1 Kent’s Com. 461. 

The statute applicable directly to the present case being, in 
some respects, awkwardly worded, the design of it on this sub- 
ject has been made more explicit and clear by the subsequent 
act of July 30th, 1846, changing the forms of expression to de- 
scribe the articles intended to be taxed. ‘Thus, it is there pro- 
vided, that a duty of thirty per cent. be imposed on “ braces, 
suspenders, webbing, or other fabrics composed wholly or in 
part of India-rubber, not otherwise provided for.” And, to pre- 
vent auy misconception of the intention, it is added, under the 
same schedule and rate of duty, ‘shoes composed wholly of 
lndia-rubber.”’ 

It would also be very extraordinary if the spirit of the act of 
1842, in its high protective policy, should not mean to tax the 
foreign India-rubber shoe made wholly of India-rubber, when 
it was, and still is, a most formidable and successful rival to the 
shoe made here in part of the same substance; when it was at 
first, and for many years, the only shoe used here as water- 
proof; and when, under all patents and improvements since in 
lightness and beauty, none seem able to surpass it now in dura- 
bility, ease, and economy combined. 

But it is contended that the India-rubber shoe, as made ii 
Brazil and imported thence, is not a “ manufactured article.” 
and hence is not within the clause in the act of 1842 imposing 
aduty of thirty per cent. It may be conceded that this duty 
applies only to such an article. Yet what constitutes a manu- 
factured article ? 

In some instances, and for some purposes, it may be one kind 
of process performed on what is found in a natural state, and 
in some, another kind. Thus the juice of the maple or of the 
cane is in some views manufactured when it is made into mo- 
lasses or syrup, and in others, when again made into sugar or 
spirit from molasses. And so the juice of the grape is in one 
sense manufactured when converted into wine, and in another 
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when made into brandy. And so is lye from ashes, when boiled 
down to potash or pearlash, manufactured into them. Here, 
the juice or sap of the India-rubber tree, while liquid or in its 
milky state, whether then called caoutchouc or some other 
name, is still a natural substance, and in its natural form ; and, 
im one sense and to a certain extent, its being hardened and 
changed in color, no less than consistency and bulk, by fire 
and evaporation, whatever new form it may then be turned 
into, is a manufacture. It is so as much as butter or cheese 
is a manufacture from animal milk, or tar from turpentine, and 
rosin from tar. Yet from the words of the law, as well as its 
design, it is manifest that the India-rubber is not meant to be 
taxed as a manufacture, though so hardened and changed, unless, 
at the same time, it is put into a shape which is suitable for use, 
and adapted with a design to be used in a way that is calculated 
to rival some domestic manufacture here, rather than merely to 
furnish a raw material in a more portable, useful, and conven- 
ient form for other manufactures here. In the latter case, within 
the policy and purpose of the tariff law yielding protection, it 
is “unmanufactured,” or, in other words, not made abroad 
for use in its existing form except as a raw material, like pig- 
iron or pig-lead. But in the former case, within that policy 
and purpose, it is ‘‘ manufactured,” as it is made in a shape for 
use as a manufacture without being afterwards materially 
changed in form, and is designed to be so used, and hence 
comes in as a competitor with our own manufactures. 

After these, what requisite is wanting to bring it within the 
spirit, no less than the letter, of the provision imposing a duty ? 
It has been changed, by fire and labor, in its color, consistency, 
and form, from its natural state as the milk of the India-rubber 
| tree. It has been fashioned into an article of clothing, suitable 
and customary to be worn in its then shape. It is a rival to 
other shoes made here. 

These elements would, on principles of common sense, seem 
to amount to a manufacture, and one, when imported from 
abroad, likely to be taxed. 

Going to more technical definitions and to first principles, 
such a process to make the shoe is making an article by the 
hand, which was once the literal meaning of the word manu- 
facture, or manu factum, and in the more modern idea attached 
to the word, it is making an article, either by hand or machin- 
ery, into a new form, capable of being used, and designed to be 
used, in ordinary life. 

Indeed, these India-rubber shoes were originally made in 
Brazil, not as a form of sending abroad a raw material to be 
used for other purposes. But they were prepared as a shoe, to 
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be worn in the shape as there finished, and for the purpose of 
excluding water. ‘Travellers in Brazil described the use of In- 
dia-rubber there first in the form of boots, because water- 
proof. 1 McCulloch’s Dict. 311; Ure’s Dict. 

The shoe succeeded to the boot, and its export in sheets also, 
to be cut up to rub out pencil-marks, &c., gave to the sub- 
stance itself the common name of India-rubber. Ibid. 

In the form of the shoe, therefore, to be worn in Brazil or 
elsewhere, because water-proof, it was a manufacture, and 
one of such value for that purpose as to lead to a greatly in- 
creased export of the article in that shape within the last 
twenty years. 

And as the invention was made, here and abroad, of thinner 
and lighter shoes manufactured in part from it, and of extend- 
ing the use of India-rabber to many new objects in dress and 
the arts, the demand for it, in a state as hardened and color- 
ed, without regard to form, enlarged rapidly. 

Considering, too, that a mode of dissolving it here has been 
discovered, and of easily giving to it, afterwards, any desired 
shape, it may be that shoes, no less than sheets or slabs of 
India-rubber, in a hardened form, become often, when con- 
venient, melted down or dissolved, to be used for other purposes. 
This might often be done with them, though a manufacture, 
as their value per pound would vary but little, if any, from 
India-rubber in the shape of sheets, as the raw material of 
which they were manufactured was the same, and as the ex- 
pense of making them is similar, —one being done by several 
dippings, like a candle, and the other by several layers of the 
gum or milk. 

But this occasional use of the shoes for other purposes than 
Wearing as water-proof shoes would not alter their original 
character as a manufacture for the latter purpose, nor the im- 
portation and present character of them, as a manufacture for 
the same purpose. 

Thus, the importation of cast-iron in kettles or handirons 
in a state to be so used, and frequently so used, would not 
be altered, as a manufacture of that kind, and as subject to 
pay the duty imposed on it in the tariff; because some of it, 
after imported, might occasionally be melted down and recast, 
and used for other or similar purposes. 

Nor is the juice of the cane —converted into a different con- 
sistence and color abroad, and shipped here as molasses, ready 
to be used, and often used as such —any the less a ‘ manu- 
factured article,” and any less subject to the duty on molasses, 
because some of it, after arriving in this country, may again be 
manufactured into sugar or spirit. 
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A further illustration as to the distinction between the same 
article, put into a shape to be sold for use as it is, and into 
one not for use as it is, is that of melted iron. 

In that state it may be run in moulds, either for pots or for 
pigs, and, in the former case, fitted and sold to be used in that 
shape, and hence a manufacture ; while, in the latter, sold to be 
made up afterwards into new and different forms, and hence, 
for some purposes, is then not regarded as a manufacture till 
so made up. 

So lead may be melted into the shape of pigs or bars, for ex- 
portation and for foreign manufacture, or be run into weights, 
for use as weights, and thei be regarded as already a manufac- 
ture for that purpose. 

It is another evidence that shoes composed wholly of India- 
rubber were considered by Congress as a manufactured arti- 
cle, that they place them in that category in the tariff with 
other clearly manufactured articles, while they place in the 
category of those unmanufactured such articles as are not ina 
shape to be used much, if at all, without being made up into 
new forms. Thus it is with the India-rubber images of alliga- 
tors and lizards imported. If bottles are an exception, they 
are specially enumerated in the tariff among the free articles, 
in order to be free, while shoes are not ; and the former are so 
enumerated, because usually made up here into new shapes, for 
other purposes, before used; and when not so made wp, are lit- 
tle employed in their original shape, and have no rival manu- 
facture to be protected by taxing them. Had Cengress intend- 
ed that shoes, when wholly of India-rubber, should be considered 
as unmanufactured, and be free, it is difficult to conceive why 
it did not place them in that list, and declare them unmanufaec- 
tured and free, rather than in the list of manufactured and du- 
tiable articles, as it did both in 1842 and again in the revised 
act of 1846. 

Finally, another circumstance exists, which appears to be a 
decisive indication that this very importation of shoes, though 
called in the invoice “unmanufactured,’”’ was meant mainly 
as shoes for use, to be worn in their existing condition, rather 
than to be dissolved and used for other purposes. It is, that 
several of the boxes were invoiced as shoes for “ladies,” and 
others for “misses,” or children, and which different forms 
or shapes would be useless, as well as more expensive, if the 
shoes were intended merely to be cut up or dissolved for other 
uses, and not to be worn by different sexes and ages, as ‘‘ man- 
ufactured ” shoes in their present shape. 

In several analogous cases, as to teas, cotton bagging, and 
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decide, whether the imported article is or is not known in 
commerce by the words or terms used in the tariff imposing 
the duty, and not a question of law, to be settled by the court, 
as was done here. United States v. 112 Casks of Sugar, 8 
Peters, 277; Elliott v. Swartwout, 10 Peters, 151, 153; United 
States v. Breed, 1 Sumner, 164; 9 Wheaton, 438; Curtis »v. 
Martin, 3 Howard, 106. 

Unless it be admitted in this case, then, as most of the tes- 
timony proves, that these shoes were known in a commercial 
sense and use as India-rubber shoes, —no less than others, 
made in part from it,—we think the jury should return a 
verdict on that fact; and next, that the jury should have 
been further instructed, that, if these shoes had been made into 
their present shape in order to be worn as water-proof, when 
the purchasers pleased, and that it was customary so to wear 
them, they were within the meaning of the act of Congress on 
this subject, “manufactured,” and lable to pay a duty of 
thirty per cent. 

Without going into other questions raised at the trial, and 
without dwelling longer on this, our opinion is, that the judg- 
ment below must be reversed, and a venire de novo awarded ; 
and the new trial be governed by the principles here settled. 





Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
Southern District of New York, and was argued by counsel. 
On consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said Circuit Court of 
the United States for the Southern District of New York in 
this cause be, and the same is hereby, reversed, with costs, and 
that this cause be, and the same is hereby, remanded to the said 
Circuit Court, with instructions to award a venire facias de 
novo, and that the new trial shall be conducted in conformity 
to the principles laid down in the opinion of this court. 
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Eveazer F. Backus, PLaintirr IN ERROR, v. WILLIAM GouLp anp 
Davio Banks, WHO SUE AS WELL FOR THE UNITED States as 
THEMSELVES. 


By the sixth section of the act of February 3d, 1831, entitled “An act to amend the 
several acts respecting copyrights,” the penalty of fifty cents on each sheet, 
whether printed or being printed, or published or exposed to sale, is limited to the 
sheets in possession of the party who prints or exposes them to sale. 

It does not apply to those sheets which he had published or procured to be published, 
whether they were found in his possession or not. 


THis case was brought, by writ of error, from the Circuit 
Court of the United States for the Northern District of New 
York. 

It was a qui tam action, brought by Gould and Banks against 
Backus, for an alleged invasion of their copyright in nine vol- 
umes of Cowen’s Reports, and the first three volumes of Wen- 
dell’s Reports. 

Ou the trial, the affidavit of John L. Wendell was read, stat- 
ing that he, the deponent, was the real plaintiff, and that Gould 
and Banks were merely nominal plaintiffs. 

In 1838, Backus published a book entitled “A Digest of the 
Causes decided and reported in the Superior Court of the City 
of New York, the Vice-Chancellor’s Court, the Supreme Court 
of Judicature, the Court of Chancery, and the Court for the 
Correction of Errors, of the State of New York, from 1823 to 
October, 1836, with Tables of the Names of the Cases and of 
Titles and References, being a Supplement to Johnson’s Digest.” 

To the declaration, Backus pleaded nil debet. 

Upon the trial, the plaintiffs proved themselves entitled to the 
copyright of the first, second, and fifth volumes of Cowen’s 
Reports, and of the second volume of Wendell’s Reports. And 
that from the above volumes the defendant had transferred, 
literally, one hundred and forty-two and a half pages ; and they 
proved a sale by the defendant of five hundred copies of his 
work. 

The counsel for the defendant then prayed the court to in- 
struct the jury as follows. 

Ist. That John L. Wendell, and not the plaintiffs, was the 
owner and proprietor of the copyright to the said first, second, 
and fifth volumes of Cowen’s, and to the said second volume 
of Wendell’s Reports, and that, by the statute, no person but 
the owner or proprietor could maintain said suit for said penalty, 
and prayed the court so to instruct the jury. But the court 
decided that the suit might be maintained in the name of Wil- 
liam Gould and David Banks, notwithstanding the facts set 
forth in the affidavits of John L. Wendell, and so instructed the 
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jury, and refused to instruct said jury as requested by defend- 
ant’s counsel ; to which decision, instruction, and refusal, the 
counsel for the defendant excepted. 

2d. That the said books called the first, second, and fifth 
volumes of Cowen’s Reports, and second volume of Wendell’s 
Reports, are not the subject of a copyright, and the publisher 
of them could acquire no exclusive right to the publication 
thereof, and therefore could not be unlawfully infringed, and 
prayed the court so to instruct the jury. But the court decidéd, 
that, although the opinions of the several courts, as contained 
in said volumes of reports, were not the subject of a copyright, 
yet that the indexes of said volumes, and the statement of the 
eases preceding the opinions, and the marginal notes, or synop- 
sis of the case, at the head of each case, were the subject of a 
copyright, for any infringement of which this action would lie, 
and so charged and instructed the jury, and refused to charge 
or instruct the jury as prayed by the defendant’s counsel, to 
which decision, charge, and instruction, and refusal, the defend- 
ant’s counsel excepted. 

3d. The defendant’s counsel insisted, that if the said in- 
dexes were the subject of a copyright, yet it was the duty of 
the proprietor thereof, who obtained the copyright, to express, 
in the title deposited and published, (where he was not entitled 
to a copyright of the whole book,) the matter for which he 
claimed such copyright ; that he could not obtain a valid copy- 
right to such matter, which was a very small portion of the 
work, under a general claim to a copyright to the whole book, 
and in this case he had not only not claimed any such copy- 
right to the indexes, but merely a copyright to the report of 
the cases, and therefore had not acquired any valid copyright to 
such indexes, and prayed the court so to instruct the jury. But 
the court decided, that a copyright to the whole book would 
secure to the proprietors the exclusive right to such matter in 
the book as was susceptible of a copy! right, although such mat- 
ter composed ever so small a portion of the book, and so in- 
structed the jury, and refused to instruct said jury as requested 
by the counsel for the said defendant; to which decision, in- 
struction, and refusal, the counsel for the defendant excepted. 

Ath. The counsel for the defendant also insisted, that the 
plaintiffs having obtained a copyright purporting to be for the 
whole book, when they were only entitled to a copyright for a 
very small portion of the matter contained in such book, such 
copyright was wholly void, and no action would lie for any 
infringement of it, and prayed the court so to instruct the jury. 
But the court decided that such copyright would, and did, 
secure to the plaintiffs the exclusive right to such matter in 
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said book, whether it were more or less, as he was entitled to 
obtain a copyright for, and that said copyright was not void, 
and that this action would lie for an infringement or pirating of 
any part of the matter in said books for which the plaintiffs 
were entitled to obtain a copyright, and so instructed the jury, 
and refused to instruct the jury as prayed by defendant’s coun- 
sel; to which decision, instruction, and refusal, the defendant’s 
counsel excepted. 

5th. The counsel for the defendant also further insisted, that 
the publication of the said supplement, or third volume of John- 
son’s Digest, was not a printing or publishing of the said first, 
second, and fifth volumes of Cowen’s Reports, and second vol- 
ume of Wendell’s Reports, of which the said plaintiffs claimed 
to have the copyright, within the section of either of the acts 
of Congress giving said penalty. ‘That said penal sections of 
said acts were to be construed strictly, and did not impose any 
penalty for printing or publishing a small portion of the matter 
for which a copyright was obtained ; that, by the terms of the 
statute, the penalty was only inflicted for an unauthorized print- 
ing, reprinting, or publishing, &c., a copy or copies of the whole 
of the map, chart, book or books, for which the copyright had 
been obtained, and that for such printing, reprinting, or pub- 
lishing any smaller portion than the whole, this action could 
not be sustained, and prayed the court so to instruct the jury. 
But the court decided, that an action for the penalty, given by 
the penal section of the act, would lie for the printing, reprinting, 
or publishing by the defendant of any part or portion of the 
matter in said first, second, and fifth volumes of Cowen’s Re- 
ports, and second volume of Wendell’s Reports, to which the 
plaintiffs were entitled to a copyright, and so instructed the 
jury, and refused to instruct the jury as prayed by the defend- 
ant’s counsel; to which decision, instruction, and refusal, the 
counsel for the defendant excepted. 

6th. The defendant’s counsel also insisted that the offence 
for the which the penalty sued for was inflicted by the act of 
Congress was in the nature of a criminal offence; that the 
penalty was inflicted by the statute, in part, as a punishment 
for a criminal offence, and in part as a punishment for a tortu: 
ous, if not a criminal, invasion of private property, and that the 
action was local; and that the act or offence for which this 
action was brought was committed in the State of Pennsylva- 
nia, and therefore out of the jurisdiction of this court, and con- 
sequently the present action could not be sustained, and prayed 
the court so to instruct the jury. But the court decided that 
the action could be sustained in any State of the Union, and so 
charged the jury, and refused to instruct the jury as prayed by 
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the defendant’s counsel ; to which decision, charge, and refusal, 
the defendant’s counsel excepted. 

7th. The counsel for the defendant also insisted, that the 
publication by the defendant of a bond fide digest of the first, 
second, and fifth volumes of Cowen’s Reports, and second vol- 
ume of Wendell’s Reports, was not an infringement of the 
copyright of the plaintiffs to said books; it was a benefit, and 
not an injury, to those books; and prayed the court so to in- 
struct the jury, that if they found, from the evidence in the 
case, that the supplement, or third volume of Johnson’s Digest, 
published by the said defendant, was a bond fide digest of the 
decisions of the cases contained in said volumes, and was pub- 
lished by the defendant in good faith, and not for the purpose 
of furnishing to the public the matter contained in said vol- 
umes in a cheaper form or for a less price than those volumes 
were sold for; and that said digest was, in fact, a benefit in- 
stead of an injury to said volumes, and would promote the sales 
thereof; that then said publication was no infringement of the 
plaintiffs’ said copyright, and this action could not be sustained, 
and the defendant would be entitled to their verdict. But the 
court refused so to instruct the jury; but did charge and in- 
struct the jury, that if the defendant had transferred to his said 
digest any part of the matter contained in the indexes of said 
first, second, and fifth volumes of Cowen’s Reports, or second 
volume of Wendell’s Reports, and thus availed himself of the 
labor of others contained in books of which the plaintiffs held 
the copyright, the plaintiffs were entitled to their verdict ; to 
which refusal, and charge, and instruction, the defendant’s 
counsel excepted. 

Sth. The counsel for the defendant also insisted, that from 
the very nature of the work published, the same idea contained 
in the indexes to said volumes of reports, if correctly stated in 
said indexes, must necessarily be stated in the digest published 
by defendant ; and if published in English, substantially the 
same words must be used ; and if the work was a bond fide di- 
gest, and not an evasion for the purpose of furnishing the pub- 
lic with the work in a cheaper form than the original, the 
publication of said digest by the defendant could not be deemed 
an invasion of the plaintiffs’ copyright, unless the matter in said 
indexes had been literally transferred to the defendant’s digest, 
and prayed the court so to instruct the jury. But the court 
refused so to instruct the jury, but instructed them, that if the 
defendant had transferred to the said digest, published by him, 
any part of matter contained in the indexes to said first, second, 
and fifth volumes of Cowen’s Reports, and second volume of 
Wendell’s Reports, it was an invasion of the plaintiffs’ said 
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copyright, for which this action would lie; to which refusal 
and instruction the counsel for the defendant excepted. 

9th. In regard to the amount of the penalty to be recovered, 
the defendant’s counsel insisted that the plaintiffs could only re- 
cover fifty cents for every sheet of the matter transferred from 
said index to first, second, and fifth volumes of Cowen’s Reports, 
and second volume of Wendell’s, to the said digest of said de- 
fendant, as had been proved to have been found in his possession, 
either printing or printed, published, or exposed for sale ; and that 
there was no legal proof that any such sheets of said matter had 
been so found in said defendant’s possession, and prayed the court 
so to instruct the jury. But the counsel for plaintiffs insisted that 
they were entitled to recover fifty cents for every sheet of such 
matter which had been published, or procured to be published, 
by the defendant, whether the same were proved to have been 
found in the defendant’s possession or not; and so the court 
decided and instructed the jury, and refused to instruct the jury 
as prayed by the counsel for the defendant ; to which decision 
and instruction, and refusal to instruct, the defendant's counsel 
excepted. 

And with such charge and instruction, the court submitted 
the cause to the jury, who, under such decisions, charge, and 
instruction, found a verdict for the plaintiffs for $ 2,069.75 
debt, and six cents costs. 

Upon all these exceptions, the case came up to this court. 


They were all fully argued, by Mr. James Bayard and Mr. 
Joseph R. Ingersoll, for the plaintiff in error, and Mr. Wen- 
dell, for the defendants in error. 

The arguments upon all the points, except the one upon 
which the decision of the court turned, are omitted. The 
views expressed by Mr. Bayard were illustrated and enforced 
by Mr. Ingersoll, in his reply to Mr. Wendell. 


Mr. Bayard said, that, before entering upon the argument, 
it was right, as well in justice to His Honor the District Judge 
(Conkling) before whom the case was tried, as to prevent any 
prejudice to the case from an apparent decision by the court 
below, to state the circumstances under which the case comes 
before this court. 

This case, with another, embracing precisely the same ques- 
tions, (which it is agreed shall abide the event of this, ) came on 
to be tried before His Honor, Judge Conkling, who held the 
Circuit Court at Albany, in October, 1843, in the absence of 
the Circuit Judge, (the late Mr. Justice Thompson,) who was 
absent from sickness. In order to take a verdict which should 
determine the facts in the case, and fix the amount of the 
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penalty, if any had been incurred, the points of law were 
stated by counsel, and ruled by the judge without argument, 
with the understanding that they were to be argued before 
a full court, when Judge Thompson should be able to sit. 
His continued indisposition, which at last terminated in his 
death, prevented this from being done ; and in July, 1845, judg- 
ment was entered upon the verdict, by order of plaintiffs’ 
attorney, without argument. And this writ of error was sued 
out to bring the record into this court, where the case is really 
now to be decided for the first time. 

(Mr. Bayard then proceeded to argue the several points, 
until he came to the ninth prayer to the court below.) 

Again, by the express words of the act, the offender is to 
forfeit and pay fifty cents only “ for every such sheet which 
may be found in his possession.” 

This limitation has been totally disregarded by the learned 
judge of the Circuit Court, who adopted the views of the 
counsel for the plaintiffs, who ‘ insisted that they were entitled 
to recover fifty cents for every sheet of such matter which had 
been published, or procured to be published, by the defendant, 
whether the same were proved to have been found in the de- 
fendaut’s possession or not,’ and so decided and instructed the 
jury. 

This appears to be a most manifest disregard of the terms of 
the statute, in order to give what the judge seems to have con- 
sidered an equitable construction, making it extend to a case 
clearly beyond its terms, which is a mode of construction 
altogether inadmissible in the case of a penal statute. 

The reason of this limitation of the penalty may not be 
very clear; but the words of the statute are plain, and when 
this is the case, there is no room for equitable construction in 
any statute, but especially in a penal one. 

But it might not be difficult, if it were necessary, to find 
reasons for the limitation. 

Ist. Congress did not intend that an author should he by 
during the two years allowed for bringing his action, permit- 
ting another to publish and vend his work during that time, 
and then recover fifty cents for every sheet so published. 

This would be laying a trap for his ruin, as [ have shown 
that the penalty upon an ordinary edition might exceed $15,000 ; 
and if it were a popular work, several such editions might be 
disposed of in the course of two years. 

2d. But for this limitation, several penalties might be incur- 
red by several different persons on account of the same sheets. 

The penalty is to be inflicted upon “any person who shall 
print, publish, or import, or cause to be printed, published, or 
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imported, any copy, &c., without consent of the owner, or 
who shall (knowing the same to be so printed or imported) 
publish, sell, or cause to be published, sold, or exposed to sale, 
any copy,” &c. 

Not only, therefore, the publisher, but the printer, and every 
bookseller who sells a copy, may be liable to this penalty. 

Now, upon the principle adopted by the court below, the 
penalty is incurred by the act of publication, printing, or sell- 
ing, aud the amount is to be fixed by the number of copies 
published, printed, or sold, without regard to where they may 
be found. In case, therefore, of an edition of such a work, the 
publisher who has caused it to be printed, the printer who has 
actually printed it, the bookseller in whose store the whole 
edition has been placed for sale, and every bookseller to whom 
he has sent a part of it for sale, may be liable to the penalty 
of fifty cents for the same identical sheets. This could never 
have been intended. 

3d. Again, it might be that a person who had uninten- 
tionally violated a copyright by the publication of a book 
might, upon discovering that his publication was, illegal, destroy 
the whole edition, and so relieve himself from the penalty. 
But according to the decision of the Circuit Court, he would 
still remain liable. Nay, if he were even to give the whole 
edition to the author of the protected work, he would still, on 
the principle of this decision, remain liable to this penalty. 

These are some of the reasons which might be given for this 
limitation of the penalty ; but whatever the reasons may have 
been, the words are plain, and measure the amount of the pen- 
alty by the number of sheets *‘ found in detendant’s possession.” 

If the intention of the legislature was what the Cireuit Court 
held it to have been, it would have been perfectly easy and 
most obviously proper to have expressed that intention, either 
by omitting the words, “which may be found in his pos- 
session,” or by adding after the word “sale,” in the next line, 
the words, ‘or which he may have sold, or caused to be sold” 
either of which, particularly the former, would have been the 
simple and natural mode of expressing the imtention contended 
for by the plaintiffs. 

Accordingly we find, that in the British statutes on copy- 
right, (of which there have been several,) there has been a 
change in this particular; and when the amount of the penalty 
was not intended to be measured by the number of books or 
sheets found in defendant’s possession, it has been so expressed. 

The first statute on this subject (from which all the subse- 
quent ones, both in England and in this country, have been 
taken) was the statute 8 Ann, c. 19, (1710,) which gives to 
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authors and their assigns the sole right of printing, publishing, 
and vending their books for fourteen years, with the right of 
renewal for fourteen years longer if the authors are living at 
the expiration of the first term. And the first section provides, 
that if any other person shall print, reprint, &c., any such book 
or books, without the consent of the author or his assignee, 
“then such offender or offenders shall forfeit such book or 
books, and all and every sheet or sheets, being part of such 
book or books, to the proprietor or proprietors of the copyright 
thereof, who shall forthwith damask and make waste-paper of 
them ; and further, that every such offender or offenders shall 
forfeit one penny for every sheet which shall be found in his, 
her, or their custody, either printed or printing, published, or 
exposed to sale, contrary to the true intent and meaning of 
this act.” Here we have the same limitation as in our act of 
Congress. 

Next came the statute 12 Geo. IL, c. 36, which was passed 
for the purpose of ‘prohibiting the importation of books 
reprinted abroad, and first composed or written and printed in 
Great Britain.” 

The first section of this statute, after prohibiting the importa- 
tion for sale of books first written or printed in England, di- 
rects the forfeiture of the books so imported, to be damasked or 
inade waste-paper of, as in the former statute, and then adds, 
“ And further, that every such offender or offenders shall forfeit 
the sum of five pounds, and double the value of every book 
which he or they shall so import or bring into this kingdom, 
or shall knowingly sell, publish, or expose to sale, or cause to 
be sold, published, or exposed to sale, contrary to the true in- 
tent and meaning of this act.” 

Here we have the penalty not limited to the books found 
in the offender’s custody or possession, but extended to all the 
books imported, sold, or exposed to sale contrary to the provis- 
ions of the statute. 

The next statute was that of 15 Geo. III., c. 63, which was 
“An act for enabling the two universities in England, the four 
universities in Seotland, and the several colleges of Eton, 
Westminster, and Winchester, to hold in perpetuity their copy- 
right in books given or bequeathed ” to them, &c. 

The first section of this act secures to the said universities and 
colleges the perpetual copyright in books given or bequeathed 
to them. ‘The second section provides, that if any person shall 
print, reprint, or import any such book or books, he or they shall 
forfeit the same, and every sheet thereof, to be damasked or 
made waste-paper of. ‘ And, further, that such offender or 
offenders shall forfeit one penny for every sheet which shall be 
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found in his, her, or their custody, either printing or printed, 
published, or exposed to sale, contrary to the true intent and 
meaning of this act.” Here we have the penalty limited to 
the sheets found in the custody of the offender. 

The next was the statute 41 Geo. III., c. 107, entitled “ An 
act for the further encouragement of learning in the United 
Kingdom of Great Britain and Ireland, by securing the copies 
and copyright of printed books to the authors of such books, 
or their assigns, for the time herein mentioned.” 

This act is remarkable in several particulars, and especially 
with reference to the point now under consideration, that it has, 
in different sections, both the kinds of penalty ; viz. one limited 
by the sheets found in the custody of the offender, and the other 
measured by the whole number of books imported. By the first 
section, after reciting that ‘it is expedient that further protec- 
tion should be afforded to the authors of books,” &c., the sole 
right of printing and reprinting is given to the author, &c., for 
fourteen years, with the right of renewal for another term of 
fourteen years, as before. Then it is enacted, that if any one 
violates this right, the offender or offenders shall be liable to a 
special action on the case, at the suit of the proprietor of the 
copyright, in which damages may be recovered. It is further 
enacted, that the offender shall forfeit such book or books, and 
all and every sheet and sheets, being part thereof, to be dam- 
asked, as before. ‘‘ And all and every such offender and offend- 
ers shall also forfeit the sum of threepence for every sheet which 
shall be found in his or their custody, either printed or printing, 
or published, or exposed to sale, contrary to the true intent and 
meaning of this act.” 

After several other provisions, not material to the present 
question, we come to the seventh section, which forbids the 
importation for sale of books first printed in the United King- 
dom and afterwards reprinted abroad. If any person shall im- 
port such book contrary to this act, “then every such book 
shall be forfeited, and may be seized by any officer of the cus- 
toms, and the same shall be forthwith made waste-paper.” 
“ And all and every person so offending, upon conviction there- 
of, shall also, for every such offence, forfeit the sum of ten 
pounds, and double the value of each and every copy of such 
book or books which he, she, or they shall so import or bring, 
or cause to be imported or brought, into any part of the said 
United Kingdom.” 

Here was a statute intended to give “further protection ”’ to 
authors, which it does by, — Ist, extending the sole right of 
authors, &c., to the whole of the United Kingdom of Great 
Britain and Ireland; 2d, giving a special action on the case to 
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proprietors of copyrights; 3d, increasing the penalty on re- 
printing, &c., from one penny to threepence ; Ath, giving to 
officers of the customs the right, and making it their duty, to 
seize and destroy any books imported in vickotion: of the act; 
5th, increasing the penalty on importing such books from five 
to ten pounds. But the court will observe, that although this 
statute was intended to increase the protection to copyright, 
and although the legislature had fully in view the two different 
modes of measuring the penalty, oe one in the first sec- 
tion and the other in the seventh, yet they made no alteration 
in this respect with regard to boule reprinted in the kingdom, 
but adhered to the original limitation, contained in the statute 
of Ann, only increasing the penalty from one penny to three- 
pence, while they follow the statute of 12 Geo. I. in extend- 
ing the penalty on imported books to all books imported. 

The next act shows the intention of the legislature still more 
clearly. That was the statute 54 Geo. IIL, c. 156, entitled 
“An act to amend the several acts for the encouragement of 
learning, by securing the copies and copyright of printed books 
to the authors of such books or their assigns.” 

The fourth section of this act extends the term of copyright 
to twenty-eight years, (with a subsequent extension, in section 
ninth, for the life of the author, if living at the expiration of 
the twenty-eight years, ) gives the special action on the case for 
violation of the copyright, directs the forfeiture of every book 
printed, &c., in violation of the copyright, to be damasked, as 
before, and then provides, that “all and every such offender 
and offenders shall also forfeit the sum of threepence for every 
sheet thereof, either printed or printing, or published, or exposed 
to sale, contrary to the true intent and meaning of this act.” 
Here the limitation to sheets found in the custody of the 
offender is omitted,—and this is particularly important, as I 
will show presently when I come to examine the acts of Con- 
gress on this subject. 

I have been thus particular in the examination of these Brit- 
ish statutes, because the acts of Congress have been evidently 
taken from them, copying the very words in many instances. 
And in the absence of decided cases, putting a judicial construc- 
tion upon these acts, it is important to learn the sense of the 
legislature, as to the true meaning of the terms used, from the 
changes which have been made from time to time; and it is 
very ‘evident, from this examination, that where the legislature 
intended to extend the penalty beyond the books or sheets 
found in the custody of the offender, they have said so in such 
a way as to leave no doubt about it; as, first, in the case of 
importation of protected books, the offender forfeits double the 
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value of every book imported, and, finally, in 1814, and not 
till then, in case of reprinting in England, the offender shall 
forfeit threepence for every sheet either printed or printing, or 
published, or exposed to sale, contrary to the act. 

In the last British statute on this subject, 5 & 6 Vict., ec. 45, 
which repeals the former acts, and forms a complete system of 
copyright law, the penalty of pecuniary forfeiture is omitted 
altogether and the proprietor of a copyright has a_ special 
action on the case for damages, and a right to maintain detinue 
or trover for the pirated copies. 

Now let us turn to the acts of Congress on this subject. 
The first was the act of the 31st of May, 1790, which gives to 
the author or authors of any map, chart, book, or books, (being 
citizens of the United States,) and their executors, adminis. 
trators, and assigns, the sole right to print, reprint, publish, and 
vend the same for the term of fourteen years, with the right 
of renewal by the author, if living, for another term of four- 
teen years. 

The third section provides the penalty for violating this copy- 
right, viz.: — Ist. Forfeiture of every copy of the book, &c., 
wrongfully printed, to be destroyed, &c. ; 2d. “And every such 
offender and offenders shall also forfeit and pay the sum of fifty 
cents for every sheet which shall be found in his or their pos- 
session, either printed or printing, published, imported, or ex- 
posed to sale, contrary to the true intent and meaning of this 
act.” 

The court will observe that these provisions of this act were 
taken from the British statutes then in existence. 'The same 
term of duration, —fourteen years, with the right of renewal 
for fourteen years more if the author were living. The same 
penalty, —forfeiture of books to be destroyed, and payment of 
a sum of money for every sheet found in the offender’s posses- 
sion. The difference in this part of the act being, that Con- 

‘gress uses the word “ possession” instead of “custody,” and 
fixes the penalty at fifty cents instead of threepence, thus mak- 
ing this act much more severe than the British statutes, as I 
remarked in a former part of my argument. 

Then we come to the act of February 3, 1831, under which 
this action is brought, for it repeals the previous acts. This 
act extends the term of copyright to twenty-eight years, with 
the right of renewal for fourteen years more by the author, if 
living, and then, after providing the mode of securing the copy- 
right by deposit of title-page, and giving notice by publication, 
the sixth section provides the penalty, which is, as in the 
former act, forfeiture of every copy of the book, but not to 
be destroyed, and “ fifty cents for every sheet which may be 
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found in his possession, either printed or printing, published, 
imported, or exposed to sale, contrary to the intent of this act.” 

Now the court will observe that this act of Congress was 
passed sixteen years after the statute 54 Geo. IIL.,c. 156. And 
there can be no doubt that this statute was before the framers 
of the act of Congress, not only from the general presumption 
that Congress would be acquainted with an act of Parliament 
on the same subject passed sixteen years before, but from their 
adopting some of its provisions, such as the extended term of 
twenty-eight years. And yet Congress carefully adheres to 
the old penalty, limiting it to the sheets found in the offender’s 
possession, although they must have seen the alteration made 
in the British statute, and known that the effect would be to 
extend the penalty to all sheets printed or imported. Perhaps 
Congress thought the penalty of fifty cents a sheet was so 
large, that it ought to be limited to the sheets found in de- 
fendant’s possession. Perhaps it was intended to excite the 
diligence of the informer to commence his action as soon as 
the work was published, and before it passed out of the pos- 
session of the publisher; or, more probably, the penalty thus 
limited was intended to operate as a restraint upon booksellers 
who might take the work for sale, and who would be subject 
to the penalty for the sheets found in their possession. But 
whatever may have been the reason, the words of the act of 
Congress are distinct and plain. 

The legislature has prescribed a certain penalty, to be meas- 
ured by a standard distinctly given. ‘The British Parliament 
saw proper to alter and enlarge that penalty for the United 
Kingdom of Great Britain and [reland. But the Congress of 
the United States, when their attention was specially called to 
the subject, have refused to adopt this alteration. ‘They have 
adhered to the old penalty, and the courts of the United States 
will not make the alteration. 

If this construction is correct, as [ trust the court will agree 
with us in thinking it to be, it is very evident that the instruc- 
tion given by the court, and the verdict found by the jury in 
this case under the direction of the district judge, impose a 
penalty totally different from that prescribed by the law, — for 
not a single sheet of this work was found to be in the posses- 
sion of the defendant; and the judgment upon it must there- 
fore be reversed. 


Mr. Wendell. 


It is said that the penalty of fifty cents is limited to the 
sheets found in the possession of the defendant, though the 
counsel candidly admitted it to be diflicult to discern the reason 

68 * 











810 SUPREME COURT. : 





Backus v. Gould et al. 





of that limitation. He, however, suggested that it might have 
been on account of the enormous penalty which would be im- 
posed in the case of the reprint of a whole volume, and that it 
might have been to induce the bringing of an action forthwith, 
before the books had passed into the hands of innocent holders, 
and thus save them from prosecution. It was also said, that, 
although in the later acts of the Parliament of England upon 
the subject of copyright, the words “sheets found in the cus- 
tody of the offender” are omitted, the similar words contained 
in our original act upon the subject are still continued in the 
last act of Congress; from which it was inferred, that these 
words contained some peculiar meaning, which, with us, was 
intended to be preserved. ‘The answers to which suggestions 
are, — Ist, that the penalty will be equally enormous whether the 
action be brought forthwith or at the end of a year; 2d, that 
innocent holders of the pirated work are not exposed, for the 
penalty reaches only those who knowingly sell; and, 3d, the 
change of phraseology in the acts of Parliament shows that 
these words were considered mere matter of form, as ‘* sheets 
printing and printed,” the only state of things to which the 
words could attach, are retained in the act. 


Mr. Justice McLEAN delivered the opinion of the court. 


This cause is brought here by a writ of error to the Circuit 
Court of the United States for the Northern District of New 
York. 

An action of debt was brought by Gould and Banks to re- 
cover certain penalties alleged to have been incurred by the 
invasion of the copyright of the plaintiffs in twelve volumes 
of law reports, to wit, nine volumes of Cowen’s Reports and 
three of Wendell’s, by the publication of a Digest as a supple- 
ment or third volume of Johnson’s Digest. The defendant 
pleaded nil debit. 

On the trial, the plaintiffs proved themselves entitled to the 
copyright of the first, second, and fifth volumes of Cowen’s 
Reports, and of the second volume of Wendell’s Reperts; and 
that from the above volumes the defendant had transferred, 
literally, one hundred and forty-two and a half pages; and 
they proved a sale by the defendant of five hundred copies of 
his work. 

The injury complained of consisted in copying from the 
above reports the marginal notes or indexes of the reporter, 
and publishing them in the Digest. From the first volume of 
Cowen’s Reports forty pages were copied, from the second vol- 
ume twenty-nine, from the fifth fifty-four pages, and from the 
second volume of Wendell’s Reports nineteen and a half pages 
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were copied, which included the whole of the indexes of that 
volume except eight and a half pages. The change in the 
phraseology was so great in these pages that the witness did 
not consider them as having been transferred to the Digest. 

This is a quit tam action, and was brought under the sixth 
section of the act of 1831, entitled ‘‘ An act to amend the sev- 
eral acts respecting copyrights.” 

Before the Circuit Court many points of law were raised, and 
instructions prayed, on the facts in evidence; but as the de- 
cision will turn upon the construction of the above section, 
under the ninth prayer of the defendant, the other questions 
will not be considered. 

The defendant’s counsel insisted “that the plaintiffs could 
only recover fifty cents for every sheet of the matter transferred 
from said index to the first, second, and fifth volumes of 
Cowen’s Reports, and the second volume of Wendell’s, to the 
said Digest of said defendant, as had been proved to have been 
found in his possession, either printing or printed, published, or 
exposed for sale; and that there was no legal proof that any 
such sheets of said matter had been so found in said defend- 
ant’s possession, and prayed the court so to instruct the jury.” 

‘But the counsel for plaintiffs insisted that they were en- 
titled to recover fifty cents for every sheet of such matter 
which had been published, or procured to be published, by the 
defendant, whether the same were proved to have been found 
in the defendant’s possession or not; and so the court decided 
and instructed the jury.”” And they found a verdict for plain- 
tiffs for “‘ two thousand sixty-nine dollars and seventy-five cents 
debt, and six cents costs.” 

The sixth section provides, that, if any person, within the 
term for which a copyright has been secured, shall print, pub- 
lish, or import, &c., sell, or expose to sale, or cause to be pub- 
lished, sold, or exposed to sale, any copy of such book, without 
consent in writing, such offender shall forfeit every copy of such 
book to the person legally entitled to the copyright thereof ; 
‘‘and shall also forfeit and pay fifty cents for every such sheet 
which may be found in his possession, either printed or print- 
ing, published, imported, or exposed to sale, contrary to the 
intent of this act.” 

This penalty of fifty cents on each sheet, whether printed 
or being printed, or published, or exposed to sale, is limited to 
the sheets in possession of the defendant. But under the in- 
struction of the court, a verdict was rendered for every sheet 
which the defendant had published or procured to be published. 

As this is a penal section, it must be construed strictly. 
Under it, every copy of a book published without the consent 
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of the person having the copyright is forfeited, in addition to 
the penalty of fifty cents on each sheet in his possession. 

The declaration seems not to have been drawn with the view 
of enforcing any other penalty than that which is imposed for 
each sheet found in the possession of the defendant. 

The judgment of the Circuit Court is reversed, and the cause 
remanded for further proceedings. 


Order. 

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
Northern District of New York, and was argued by counsel. 
On consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said Circuit Court in 
this cause be, and the same is hereby, reversed, with costs, and 
that this cause be, and the same is hereby, remanded to the 
said Circuit Court, with directions to award a venire facias de 
Novo. 





JonatHan W. Nesmitu anp Tuomas Nesmitu, CompLainanTs, v. 
Tuomas C. SuHetpon, Horace H. Comstock, Davin Frencu, Wit- 
LiAM FE. Pretrers, James Forron, Attra E. Marner, Henry B. 
Ho.isrook, Samvuet P. Meap, Francis E. Evprep, Purse Ann 
Dean, Cutten Brown, anv Cuarues H. Stewart, Responpents. 


The legislature of Michigan passed an act on the 15th March, 1837, entitled “An 
act to organize and regulate banking associations,” and on the 30th of Decem- 
ber, 1837, an act to amend the former act. By the first, any persons were allowed 
to form associations for the purposes of banking upon the terms specified in the 
law; and by the second, the stockholders were made liable, in their individual 
character, under certain circumstances, for the debts of the association. 

The associations formed under these acts are corporations within the meaning of the 
constitution of Michigan, and the acts are unconstitutional and void. 

The second section of the twelfth article of the constitution forbidding the legisla- 
ture from * passing any act of incorporation unless with the assent of at least two 
thirds of each house,” the judgment of the legislature is required to be exercised 
upon the propriety of creating each particular corporation, and two thirds of each 
house must sanction and approve each individual charter. 

The Supreme Court of the State of Michigan has so construed its constitution, and it 
is the established doctrine of this court, that it will adopt and follow the decisions 
of the State courts in the construction of their own statutes where that constrve- 
tion has been settled by the decision of their highest judicial tribunal. 


Tus case was formerly before this court, on a certificate of 
division in opinion between the judges of the Circuit Court for 
the District of Michigan. Its facts and the reasons for its dis- 
missal will be found in 6 Howard, 41. 

It now came up upon the following certificate of division in 
opinion. 
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“This case having been remanded by the Supreme Court, on 
the ground that it had not been properly certified on certain 
points under the act of Congress, and the cause being brought 
before the court for their consideration and decision, the opinions 
of the judges are opposed on the following point : — 

‘‘ Whether the banking associations organized under the act 
of the legislature of the State of Michigan entitled ‘An act to 
organize and regulate banking associations,’ approved March 
15th, 1837, and the amended act entitled ‘ An act to amend an 
act entitled “An act to regulate banking associations and for 
other purposes,’”’’ approved December 30th, 1837, were or were 
not corporations or bodies corporate, within the meaning of the 
constitution of the State of Michigan.” 

Article fourth, section first, of the constitution of the State 
of Michigan is as follows: — ‘The legislative power shall be 
vested in a Senate and House of Representatives.” 

Section second of article twelfth of said constitution is as 
follows :— “ The legislature shall pass no act of incorporation, 
unless with the assent of at least two thirds of each house.” 

The first act referred to in the question upon which the 
judges decided, namely, that of March 15th, 1837, authorized 
any persons to form associations for the purpose of banking 
upon the terms specified in the law. It was passed by a vote 
of two thirds of each branch of the legislature. 

The second act referred to provided as follows: — That, 
“for all debts of such banking association, the directors there- 
of, if such association shall become insolvent, in the first place 
shall be liable in their individual capacity to the full amount 
which such insolvent association may be indebted; and 
each other stockholder shall thereafter be also liable in like 
manner, in proportion to his or her amount of stock, for the 
payment of the full amount of the debts of such insolvent as- 
sociation.” 

The bill filed by the Nesmiths claimed to hold the defend- 
ants responsible, as stockholders, for the debts due by the De- 
troit City Bank. 

The bill was demurred to, and, upon the hearing, the divis- 
ion between the judges occurred as above mentioned, and was 
certified to this court. 


It was argued by Mr. Seaman, for the complainants, and 
Mr. Romeyn, for the defendants. 


Mr. Seaman, in noticing the argument of the binding au- 
thority of the decision of the Supreme Court of Michigan, 
said : — 

It is insisted by the defendants’ counsel, that the case of 
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Green v. Graves is a judicial exposition, by the Supreme 
Court, of the constitution of the State, and of the general 
banking acts passed by the State legislature, and comes within 
the principles established by this court in the case of Green », 
Neal, reported in 6 Peters, 291. The point there decided is, 
that ‘‘a fixed and received construction of a statute of a State 
by its own courts makes a part of the statute law,” citing the 
case of Shelby v. Guy, 11 Wheaton, 361, and also a case in 7 
Wheaton, 361, and several other cases. This rule is adopted on 
account of the State statute forming a rule of property, and it 
applies more particularly to real estate, as is stated in 2 How- 
ard, 125, and 5 Cranch, 22. As stated in 6 Peters, 298, rights 
are acquired under this rule, and it regulates all the transactions 
which come within its scope ; and on page 296, referring to the 
case of Massie v. Watts, 6 Cranch, 165, the court says, — “A 
great proportion of the landed property of the country depends 
on adhering to them.”’ ‘The professed object of the rule is, to 
prevent two rules of property, and particularly in relation to 
real property, in the same State, — one in the State courts, and 
another in the national courts. ‘This is undoubtedly desirable. 
The principal reason on which the rule is founded appears to 
be this, as referred to on pages 298 and 296 in 6 Peters, citing 
the case of McKeen v. Delaney in 5 Cranch, 22, that when the 
State courts have given a construction to their statutes, and 
contracts, deeds, &c., have been made in pursuance of such con- 
struction, and rights have been thus acquired and have become 
vested, those rights ought not to be divested and contracts in- 
validated by a different construction of the statute by the na- 
tional courts. This is undoubtedly in accordance with the 
principles of natural justice, and is sound reason as well as 
sound law. ‘The principle recognizes the decision of the State 
court as forming “ part of the statute,” and thereby recognizes 
the highest court of the State as part of the law-making power ; 
as vested with the power of legislating and making laws, — 
that is, of engrafting upon the enactments of the legislature 
new clauses and sections, explanatory of the original statutes; 
and that acts done, contracts made, and rights acquired under 
these judicial enactments, called decisions, shall be equally 
valid and sacred in the national as in the State courts. All this 
seems to be correct; the legislative power of our courts seems 
to arise from the structure of our institutions; and so far as re- 
gards common law rights, it arises from the very nature of 
things. The only difficulty in the case arises from the fact, 
that human reason is weak and feeble, short-sighted, cannot look 
into futurity to see the ultimate effect of its own opinions, and 
is extremely liable to be swayed by passion, prejudice, and in- 
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terest; and in attempting to engraft upon the statute explana- 
tory clauses and sections, judges often materially change the 
purport, nature, and effect of it. If judges were omniscient in 
wisdom, pure in morals, free from passion and prejudice, and 
unerring in judgment, this difficulty would not exist. But let 
us suppose the State courts do, in effect, materially change the 
statute in constructing it, as seems to have been suspected and 
intimated by this court in the case of McKeen v. Delaney, 5 
Cranch, 22, and rights are acquired under and on the faith of 
such wrong judicial expositions; such rights ought to be pro- 
tected, and for that purpose the wrong judicial construction 
ought to be regarded as an alteration, as an amendment to the 
statute, and should be so treated, so far as respects all rights ac- 
cruing under it, by courts of justice, both State and national. 

The question, then, resolves itself into this, — Should these 
judicial alterations and-amendments of the statute have a retro- 
spective, or only a prospective effect? If they are to have only 
a prospective effect, their influence may be in the highest de- 
gree salutary; but if a retrospective effect and application are to 
be given to them, the consequences will be in many cases very 
pernicious. ‘The second question is, — Will the judges of this 
court presume that the State courts are infallible, and their 
decisions an unerring exposition of the State statute, and shut 
their eyes entirely to the terms and provisions of the statute, 
and refuse to inquire whether the decision of a State court isa 
fair explanatory law. or should be regarded in the light of a 
material amendment and change of the original statute. If 
your honors should look into the statute as well as into the de- 
cision, and find the decision equivalent to an amendment of the 
statute, then the amendment should not have a retrospective 
effect ; and if the State courts give it a retrospective effect, and 
thereby wrong, injure, and defraud their own citizens, who are 
obliged to sue in those courts, it is no reason why the national 
courts, which were created to protect the rights of citizens of 
other States, should allow their suitors to be wronged and de- 
frauded in like manner. The next question is, —If your 
honors allow the State courts, not only to assume law-making 
powers, but to set the legislature of the State at defiance, disre- 
gard their statutes, and engraft upon such statutes as many al- 
terations and amendments as they think fit and proper, will 
your honors allow them to play the same pranks with the State 
constitutions also, and engraft as many of their dogmas and as 
many alterations and amendments upon these fundamental laws 
of the people as they see fit ? 

Mr. Seaman then proceeded with his argument at great 
length. 
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Mr. Romeyn, after stating the case, said : — 

This question has been submitted to the Supreme Court of 
the State of Michigan, the highest judicial tribunal in the State. 
The report of the decision of that court is found in the case of 
Green, Receiver of the Bank of Niles, v. Graves, in 1 Douglas's 
(Michigan) Reports, 351. The concluding sentence of the de- 
cision (on p. 372) is as follows : — “ The result of our delibera- 
tions, then, is, that so much of the act under which the Bank 
of Niles was organized, as purports to confer corporate rights 
upon the associations organized under its provisions, is uncon- 
stitutional and void, and that the demurrer in this case must be 
sustained.” 

The court consisted of four judges, three of whom concurred 
in that opinion, and the fourth did not dissent, but declined to 
participate in it, because he had not heard the argument. 

In the case of Brooks et al., plaintiffs in error, v. Warren 
Hill, defendant in error, decided in March, 1848, and not yet 
reported, the Supreme Court unanimously reaffirmed the decis- 
ion in the case of Green v. Graves, and decided, further, that 
the associations under the laws in question had in no sense or 
form a valid and legal existence. The adjudications of the 
highest tribunal in the State are thus consistent and settled. 

I do not propose to reargue the questions involved in these 
decisions. The opinion of the Supreme Court discloses fully 
the grounds of the judgment. 

These decisions affect the construction of the organic law of 
the State in a most important particular, and they involve in- 
terests of vast extent. It is difficult to imagine a ease in 
which a disagreement between the federal tribunals and the 
State judicatories would be more alarming or mischievous. 
The bills of these associations are principally payable to bearer, 
and transferable by delivery. Any holder in another State 
would therefore have a right to sue in the Circuit Court. They 
are not affected by the statutes of limitations. Michigan Rey. 
Stat. of 1828, p. 576, § 4. It is plain that the consequences 
would be most disastrous of a decision by this court, by virtue 
of which a non-resident could, at any time, enforce the collec- 
tion of the issues of these banks from parties who are prevented 
by the State decisions from collecting the assets of the bank, 
or availing themselves of its collateral securities, or compelling 
a contribution from others. 

The obligation of this court to respect and follow the decis- 
ions of the State courts on the construction of their local laws 
will not be disputed. Brown v. Van Braam, 3 Dall. 344; note 
to same me in 1 Pet. Cond. 159; Elmendorf v. Taylor, 10 
Wheat. 152; Swift v. Tyson, 16 Pet. 18; Groves et al. »v. 
Slaughter, 15 Pet. 497; Rowan v. Runnels, 5 How. 139. 
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The last case contains the only limitations of the general 
rule. ‘These limitations do not touch this suit. In it there has 
been no decision by this court. 

There was a decision by the Circuit Court of the United 
States for the District of Michigan, in the case of Falconer 
and Higgins v. Campbell et al., reported in 2 McLean, 195. 
It was a suit against the defendants as directors, and it was 
followed by a bill in equity in the same court against the 
stockholders, to enforee the collection of the judgment. This 
case is still undisposed of, — the result, by stipulation, awaiting 
the decision of the suit now before this court. Surely a single 
decision in a single cireuit, and that virtually appealed from 
and pending in this court, will not lead to a disregard of the 
settled and deliberate adjudications of the highest tribunal of a 
State upon a most important part of its own constitution. 





Mr. Chief Justice TANEY delivered the opinion of the court. 

In this case, the Circuit Court for the District of Michigan 
have certified that the following point arose in this case, upon 
which the justices were opposed in opinion : — 

‘“ Whether the banking associations organized under the act 
of the legislature of the State of Michigan, entitled ‘ An act to 
organize and regulate banking associations,’ approved March 
15th, 1837, and the amended act, entitled ‘An act to amend an 
act, entitled “‘An act to regulate banking associations and for 
other purposes,” ’ approved December 30th, 1837, were or 
were not corporations or bodies corporate, within the meaning 
of the constitution of the State of Michigan.” 

This question, it appears, depends on the construction of the 
constitution of Michigan, which declares that the legislature 
shall pass no act of incorporation unless with the assent of at 
least two thirds of each house. 

The legislature chosen under this constitution, with the 
assent of two thirds of each house, passed an act authorizing 
any persons resident in any county in the State to form asso- 
ciations for banking business, upon the terms and conditions 
prescribed in the law; and declaring the stockholders in such 
associations to be a body politic and corporate, by such name 
as they should designate and assume, and conferring upon them 
the usual powers of banking corporations. 

Under this act of the legislature, an association of persons 
Was organized, under the name of the Detroit City Bank. 

Another act was afterwards passed by the legislature, under 
a power reserved in the first, to amend its provisions. And this 
act, under certain circumstances, made the stockholders liable 
for the debts of the association. 

VOL. VII. 69 
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The complainants in this case, having become creditors of 
the association, filed their bill in equity, to charge the defend- 
ants as stockholders, under the provisions of the last-mentioned 
act. And in the progress of this suit, the question arose which 
has been certified as above mentioned. 

If we regarded the question as an open one, a more particu- 
lar statement of the provisions of these acts of the legislature 
would be necessary, and also of the transactions which led 
to this suit. And the point certified would require a very care- 
ful and deliberate examination by this court. 

But it appears that the same question has arisen in the State 
courts of Michigan, and been decided in its Supreme Court, 
upon full argument and consideration. We refer to the case of 
Green v. Graves, decided in 1844, and reported in 1 Doug. 
Michigan Reports, 351. In that case the court held, that the 
banking associations organized under the acts of the legislature 
mentioned in the certificate of division were corporations 
within the meaning of the constitution of Michigan; and that 
these acts were unconstitutional and void. 

The point certified is precisely the same. It relates alto- 
gether to the construction and legal effect of the constitution 
of that State, and of the two acts passed by its legislature. 
And it is the established doctrine of this court, that it will 
adopt and follow the decisions of the State courts in the con- 
struction of their own constitution and statutes, when that 
construction has been settled by the decision of its highest 
judicial tribunal. After the decision above mentioned, there- 
fore, the question certified cannot be considered as open for 
argument in this court. ‘The cases of Groves v. Slanghter, 15 
Peters, 449, and the two cases of Rowan v. Runnels, 5 How. 
134, in relation to the construction of the constitution of 
Mississippi, stand on very different grounds, as will be seen by 
a reference to the cases. 

Upon this view of the subject, it will be certified to the 
Circuit Court, as the opinion of this court, that the banking 
associations organized under the acts of the legislature men- 
tioned in the certificate of division were corporations within 
the meaning of the constitution of Michigan ; and that these 
acts of the legislature are unconstitutional and void. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the Dis- 
trict of Michigan, and on the point and question on which the 
judges of the said Circuit Court were opposed in opinion, and 
which was certified to this court for its opinion, agreeably to 
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the act of Congress in such case made and provided, and was 
argued by counsel. On consideration whereof, it is the opinion 
of this court, that the banking associations organized under 
the act of the legislature of the State of Michigan, entitled “ An 
act to organize and regulate banking associations,” approved 
March 15th, 1837, and the amended act entitled “ An act to 
regulate banking associations, and for other purposes,” approv- 
ed December 30th, 1837, were corporations or bodies corpo- 
rate within the meaning of the constitution of the State of 
Michigan, and that these acts of the legislature are unconstitu- 
tional and void; whereupon it is now here ordered and de- 
creed by this court, that it be so certified to the said Circuit 
Court. 


GeoRGE B. STEARNS, ADMINISTRATOR DE BONIS NON OF JoHN O. 
Pace, ApreLLANT, tv. Rurus R. Pace. 


The general rules stated which govern a court of equity in opening accounts and 
sustaining claims which are barred by the statute of limitations. 

Great caution is exercised, and the complainant is holden to stringent rules of plead- 
ing and evidence. 

He must state in his bill, distinctly, the particular act of fraud, misrepresentation, or 
concealment ; must specify how, when, and in what manner it was perpetrated. 
The charges must be definite and reasonably certain; capable of proof and clearly 

proved. 

If a mistake is alleged, it must be stated with precision and made apparent, so that 
the court may rectify it, with a feeling of certainty that they are not committing 
another and perhaps greater mistake. 

And especially must there be distinct averments as to the time when the fraud, mis- 
take, concealment, or misrepresentation was discovered, and what the discovery 
is. so that the court may clearly sce whether, by the exercise of ordinary diligence, 
the discovery might not have been before made. 


Tus was an appeal from the Circuit Court of the United 
States, sitting as a court of equity, for the District of Maine. 

The bill, filed by Stearns as administrator de bonis non of 
John O. Page, proposed to open and review the accounts of the 
estate of said Page, which were filed from 1811 to 1816 by 
his widow and original administratrix, Sarah Page. 

The record was very voluminous. There was a bill, and an 
amended bill, and amendments to the amended bill, and an 
amendment to one of the amendments to the amended bill. 
Then there were answers to all these bills, and exceptions to 
the answers, and motions for the production of books and 
papers; and a great mass of testimony filed. After all, the 
record was deemed incomplete, and a certiorari issued to bring 
up more. 
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It is unnecessary to give an extended account of all these 
things, because the opiion of the court is so intermingled 
with, and founded upon, the facts of the case, that it is suf- 
ficient for the Reporter to refer the reader to that opinion. 

The defendant below pleaded the statute of limitations, al- 
though he answered the bill. 

In October, 1843, the Circuit Court dismissed the bill, when 
the complainant appealed to this court. 


It was argued by Mr. Evans, for the appellant, and Mr. 
Allen, for the appellee. Only such parts of their arguments 
will be given as bear upon the question of limitations. 


Mr. Evans’s third point was, that the plaintiff is not barred 
by the statute of limitations, nor by lapse of time. 

The questions how far courts of equity are bound by stat- 
utes of limitations, and whether ex proprio vigore, or only by 
rules of their own by analogy to the statute, and how far and 
under what circumstances lapse of time is a bar, have been fre- 
quently discussed before this and other tribunals. 

In many cases relief has been refused; in many cases it has 
been granted. Many general expressions have been used, and 
frequent attempts been made to define with precision the prin- 
ciples which govern courts in these’ cases. But, after all, it 
comes to exactly this, —that there is and can be, in the nature 
of things, no certain and definite rule on the subject. Each 
case must depend upon the exercise of a sound discretion, 
growing out of the circumstances of the case. 3 Johns. Ch. 
Cas. 586. 

Hercy v. Dinwoody, 2 Ves. jr. 90-93, reviews the cases 
prior to that time, and repeatedly speaks of the circumstances 
as influencing the decision one way or the other. 

What, then, are the particular circumstances, or the nature 
and kind of circumstances, which have been held to bar 
relief ? 

They will be found to be cases where the fraud was known 
to the party affected by it, and who has neglected, for a long 
time, to assert his rights. 

Or where the circumstances afford a presumption almost 
irresistible, that the matter was adjusted and settled by the par- 
ties in the time of it. 

Or where it appears satisfactorily, that evidence has been 
lost, papers burned, documents scattered, which could throw 
light upon it, thus leaving it altogether in doubt whether any 
fraud were really committed. 

Or where it is inequitable to grant relief ;— where there is 
a want of good faith and conscience in the party seeking it; 
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as where the sureties of an executor were called in, after a long 
period, to make good the fraud of his testator, &c. ; — or wileaas 
the property in question has passed into bask fide ‘hands, large 
expenditures made, &c. 

Where this is done with a knowledge of the party seeking 
relief, it is a want of good faith to seek it. Where without his 
knowledge, then it has arisen from want of reasonable diligence, 
—and the court will not permit an innocent man to suffer to 
help a negligent one. 

Or where, on some ground of public policy, it is deemed 
right not to disturb family settlements and possessions. 

But in cases of actual frand, against the party himself, I 
know of no case where relief has been withheld, unless the cir- 
cumstances of the case show clearly and satisfactorily that it 
was known and acquiesced in, or furnish sufficient presumption 
that it was settled. 

Where is the case that mere lapse of time, without such cir- 
cumstances, bars relief? 

What would be said to a bill charging fraud, admitted by 
the answer, but repelling it by urging, You are too late. True, 
I defrauded you: whether you knew it or not, I neither know 
noreare. I have had the fruits of it thirty years, and I set you 
at defiance. What would the court say? If they would grant 
the relief, as I think they would, then it follows that mere 
lapse of time, in such a state of things, is no bar. 

The cases maintain this view. Any quantity of them may 
be found. 

Lord Erskine, in Cotterell v. Purchase, Forrester, 66, says, — 
“No length of time can prevent the unkennelling of a fraud.” 

Lord Northington, in Alden v. Gregory, 2 Eden, 285, says, — 
“The next question is, in effect, whether delay will purge a 
fraud. Never, while I sit here. Every delay adds to its injus- 
tice, and multiplies its oppression.” 

So in 2 Ves. jr. 281, 282. No length of time merely, a 
bar. (See case.) And that was a case where no fraud imputed. 

So in our own courts. Prevost v. Gratz, 6 Wheat. 481:— 
“Tt is certainly true, that length of time is no bar to a trust 
clearly established ; and in a case where fraud is imputed and 
proved, length of time ought not, on principles of eternal € 
tice, to be admitted to repel relief. On the other hand, i 
would seem that the length of time during which the fraud has 
been successfully concealed and practised is rather an aggrava- 
tion of the offence, and calls more loudly upon a court of equity 
to give ample and decisive relief.” 

In Michoud v. Girod, 4 How. 560, 561, no length of time, 
as against a party to the fraud. 
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In Warner v. Daniels, 1 Wood. & Min., on p. 111, Justice 
Woodbury recognizes the general principle, that, where fraud 
exists, length of time is no bar, and cites several cases, quod 
vide. 

So it will not be a bar if it would work injustice. Other 
cases cited by Woodbury, 112. 

The true reason for the rule is stated in Fonblanque on Ey. 
260 (marginal, p. 331) in notis: —“ But though courts of 
equity will interpose to prevent these mischiefs, which would 
probably result from persons being allowed to bring forward 
stale demands at any distance of time to disturb the posses- 
sions of others, yet, as its interference in such cases proceeds 
upon the principles of conscience, it will not encourage, nor 
in any manner protect, the abuse of confidence, and therefore 
no length of time will bar a fraud.” 

He afterwards adds,—‘‘ Unless it appears that the cireum- 
stances of the fraud were known to the party, and that with 
such knowledge he has lain by a considerable length of time.” 

Before length of time can operate as a bar, it must appear, — 
be shown affirmatively, — that the party had knowledge. 

It is important to keep this in mind. Some of the authori- 
ties speak of “equitable circumstances” being allowed to re- 
pel the bar, from which it would seem to follow, that the bur- 
den was on plaintiff; but the true rule is, that time is not of 
itself merely and per se a bar, but is made so, and may 
be made so, by the circumstances of the case. 

There are numerous other cases, to the effect that time 
proves no bar, unless under circumstances. 10 Ves. (Sum- 
ner’s edition) 423; 2 Johns. Ch. 252; Pugh’s Heirs v. 
Bell’s Heirs, 1 J. J. Marshall; Bertine v. Varian, 1 Edw. Ch. 
343. 

But where a fraud appears in a stated account, the whole 
will be opened, though of a great many years’ standing. Vernon 
v. Vawdry, 2 Atk. 119; Whalley v. Whalley, 1 Meriv. 436; 
3 Bro. Ch. Cas. (Am. ed. 1844) 646, 527, note. 

This subject has been before the court recently. Attention 
drawn to it in Lewis v. Beard, decided this term. They refer 
to McKnight v. Taylor, 1 How. 161, and to Piatt v. Vattier, 
9 Pet. 416, as containing their views of the general rules ap- 
plicable to such cases. 

It is to be noticed, that all these cases were cases where 
the circumstances rendered it inequitable to grant the relief, — 
cases of unmitigated neglect, leaving no reasonable doubt of 
injustice being done by granting the relief sought. 

There was no occasion, therefore, to examine the cases 
where such circumstances were wanting. Adopting the prin- 





-_— oe mi re *, 











JANUARY TERM, 1849. 








Stearns v. Page. 





ciple applicable to such a state of facts, and almost the lan- 
guage of an English case, they say the court will not be called 
into activity, unless where conscience, good faith, and reason- 
able diligence exist on the part of the plaintiff. Certainly. 
Conscience and good faith, in not disturbing others’ possessions, 
and reasonable diligence, so that no pretence of acquiescence 
might arise. , 

But whatever effect is to be given to lapse of time, or the 
statute of limitations, ordinarily, it is quite clear, from all the 
authorities, that it does not begin to operate wutil the discovery 
of the fraud. It must be full and complete discovery. 

In cases of fraud, the statute begins to run from the time of 
such full and complete disclosure as enables the parties inter- 
ested to see the nature and extent of the fraud committed. 
Croft v. Administrators of Townsend, 3 Desaus. 239; Wam- 
burzee v. Kennedy, 4 Desaus. 474. See also the cases cited 
by counsel in 4 Howard, 552; Boone v. Chiles, 10 Peters, 
223. 

Vague rumors not sufficient. A party possessing imperfect 
information is guilty of no laches. See cases cited by counsel 
as before, 4 Howard, 552. 

In the case at bar, the discovery was made within six years 
from filing the bill. So alleged in the bill. Not denied by 
answer. Is therefore to be taken as true. 

The defendant is bound to negative particularly all cireum- 
stances alleged in the bill calculated to avoid the statute. 8 
Cow. 360; 3 Johns. Ch. 384, 391; Story on Eq. Pl. $754, 
et seq.; 6 Ves. 586; 2 Paige, 576; same, in 11 Pick. 331; 
3 Paige, 273; and cases in any number cited in Cow. & Hill’s 
Phil. Ev. Discovery of paper written by J. O. P., since bill 
filed, not denied by answer. 

The offer to refer to arbitrators is a waiver of the bar relied 
upon. ‘This not denied by answer. Baillie v. Sibbald, 15 Ves. 
185; Farnham v. Brooks, 9 Pick. 212; 2 Story Eq. § 1521, 
et seq.; 1 ib. $ 523, et seq. 

Equitable circumstances may be shown to repel the whole 
effect of the bar. 2 Story Eq. $1524. (See note on p. 737.) 

There are other equitable circumstances in the case, which 
should do away the effect of the lapse of time. ‘The books 
and papers are in existence, and intelligible. 

This was a reason assigned in Pickering v. Lord Stamford, 
2 Ves. jr. 585. But it appearing that the account had been so 
regularly kept, that there was no difficulty in ascertaining the 
personal estate of the testator, &c., relief was decreed; and a 
case, too, where the Master of the Rolls had said he should be 
glad to get rid of it. 
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Time has not obscured the transactions, or only to our detri- 
ment. We are the party whom time and death have injured. 

The langnage in 4 Howard is, where the original transac- 
tions have become obscure, and by time. 

The court must see that time has actually and in fact pro- 
duced its accustomed effect, before it shall operate. 

* Above all, where it is evident that no such result has fol- 
lowed, why should etfect be given to it? 

This case differs from most others which are reported in 
this, — that the defendant is the original party, with all his 
faculties and knowledge fresh upon him. 

Why then should plaintiff —the estate of J. O. Page —be 
deprived of its rights? Has he or any of the representatives 
been guilty of such laches as shall debar him? Upon what 
ground will the court not be called into activity ? 

The case furnishes no presumption of payment. It is not a 
case for presumption. The answer negatives it. 

Whatever error or fraud ever existed now exists. What- 
ever wrong was done remains. 

It furnishes no evidence of acquiescence. The nature of 
the wrong, and the mode of doing it, so far as appellants were 
concerned, and proportions, three eighths, forbid almost discov- 
ery. ‘The then administrator disposed to peace, a woman. No 
means of redress then but at law ; no means of proof; no oppor- 
tunity for a discovery from defendant. 

It seeks to disturb no innocent person’s possessions, but is 
against the original wrongdoer. It is not against the repre- 
sentatives of the original party, and who may be supposed to 
be left without the means of defence, &ec., as in Mooers v. 
White, 6 Johns. Ch. 369. It will scarcely be urged by defend- 
ant, that, whatever errors or mistakes were committed, they did 
not originate in his representations. They could arise from no 
other source. Nobody else had the means of furnishing the 
data. Nobody else had inducements to falsify. The answer 
admits that he gave all the information in his power. 

It will be said the answer denies all fraud. This is not suf- 
ficient ; it does not deny, but admits, the gross errors which are 
the result of that fraud. 

A denial of fraud is not sufficient nor conclusive, if the facts 
and circumstances are such as to lead to a different conclusion. 
Howard v. Camp, Walker’s Ch. Rep. 427. 

Fraud may be presumed in equity, though it must be proved 
at law. Lord Chesterfield v. Jannsen, 1 Atk. 352; Denton v. 
McKenzie, 1 Desaus. 300; Warner v. Daniels, (cases cited by 
court,) 1 Wood. & Min. 103; Watkins v. Stockett, 6 Har. 
& Johns. 435; Boyden v. Walker, 2 ib. 292. 
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But if there remains any doubt as to the fraudulent represen- 
tations of defendant, we are entitled to relief on the ground of 
mistake. 

The court will open a settlement made by mistake, though 
receipts have passed and a note has been given. 4 Desaus. 122. 

“ But if there has been any mistake, or omission, or accident, 
or undue advantage, or fraud, by which the account stated is 
in truth vitiated, and the balance is incorrectly fixed, a court of 
equity will not suffer it to be conclusive upon the parties, but 
will allow it to be opened and reéxamined.” 1 Story’s 
Eq. $ 525. 

is some cases the whole account will be opened, in others a 
more moderate remedy given. Ib. seq. 

And though an account be settled by arbitrators, it is not 
conclusive if an error can be shown in the account. Patterson 

. Pearl, 3 Atk. 530; 1 Mad. Ch. 101. 

There must be error enough upon the bill to show there is 
reason for it; and if plaintiff proves some of the errors, he en- 
titles himself to a decree. 'T'wogood v. Swanton, 6 Ves. 486. 
He may take advantage of errors in law, as well as in fact. 
Roberts v. Kuflin, 2 Atk. 112. 

Mistake is within the same rule as fraud, both as regards 
time and reliefs. 2 Younge & Collier, 58, cited in 2 Story’s 
Eq. 739, note. 

Time does not run against the remedy for a mistake until it 
be discovered. 4 J. J. Marshall, 77; Bertine v. Varian, 1 
Edw. Ch. 343; 1 Paige, 564. See also 1 Wood. & Min. 
p. 107, cases cited by Woodbury, and remarks showing what 
is equivalent to a fraud,—such as availing himself of false 
representations of others, enjoying fruits, &e. 

The relation of these parties was of a fiduciary character, 
whether it were a copartnership or not, —a relation which the 
courts regard and watch with great scrutiny. Much in any 
aspect was intrusted to defendant; his control was great, his 
account large. 

1 Story’s Eq. 497, note: —“ A settled account between attor- 
ney and client, or between other persons standing in confi- 
dential relations to each other, will be opened more readily 
than any others; and even, it is said, upon general allegations 
of error, without any errors being pointed out, when the an- 
Swer admits errors.” 

So if a partner, who exclusively superintends the business 
of the concern, should, by concealment of the true state of the 
affairs, purchase the share of the other partner for an inad- 
equate price, the purchase will be held void. 1 Story’s Eq. 
§ 220; Maddeford v. Austwick, 1 Sim. 89; Smith in re Hay, 
6 Mad. 2; E. I. Co. v. Donald, 9 Ves. 275. 
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Mr. Allen said, that, where a bill calls for a general account 
on the ground of fraud, it is not sufficient to make a charge 
of fraud in general terms; it should be pointed out, and the 
point stated. 1 Story’s Eq. Pl. 251. 

This court will be governed by the decisions of the State 
courts, where the transactions arose in the construction given 
by them to the statute of limitations. 16 Peters, 455 — 457. 

The statute applies to this case. 1 Mass. Laws, 280, 
13th February, 1787; 1 Maine Laws, 297. 

This court will not interfere after so great a lapse of time as 
has passed in this case. 1 Howard, 161, 189. The decisions 
of the State court upon the subject are found in 3 Pickering, 
212, 237 - 248. 


Mr. Justice GRIER delivered the opinion of the court. 


A brief history of the conceded facts of this case, anterior to 
the filing of the amended bill, may save the trouble of a more 
tedious analysis of the bill and answer, with their numerous 
amendments, and tend to elucidate the merits of the case and 
the questions decided by the court. 

John O. Page, the complainant’s intestate, was a merchant in 
Hallowell, Maine. He built and owned shares in vessels em- 
ployed in trade, and had a retail shop or store, which, for some 
years before his death, was managed by his brother, Rufus K. 
Page. In 1810, John O. Page went to England, leaving his 
business chiefly in the care of his brother, and died there, in 
February, 1811, intestate, leaving a widow and three minor 
children. Sarah Page, the widow, took out letters of adminis- 
tration on the estate. She filed an inventory of the property, 
amounting to the sum of $64,000, and charged herself with 
additional receipts of cash in the administration accounts after- 
wards filed, showing the whole amount of the estate to be over 
$ 80,000. 

Rufus K. Page claimed to have been a partner with his broth- 
er in the store, by a parol agreement with him, whereby John 
should furnish the capital, and Rufus conduct the business, divid- 
ing the profits, five eighths to John and three eighths to Rufus. 

The sureties of Sarah Page in her administration bond were 
Nathaniel Dummer, her father-in-law, and Thomas Bond, 
Esq., her brother-in-law, who also aided and counselled her in 
settling the estate. In February, 1812, Chandler Robins, reg- 
ister of the Probate Court, and John Agry, a respectable mer- 
chant and ship-owner, were mutually chosen by the adminis- 
tratrix and Rufus K. Page to settle all accounts between the 
estate of John O. Page and Rufus K. Page. By their settlement 
or award, Rufus was charged as debtor to John, — 
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For capital advanced to store, . : ‘ . $10,769.00 
For five eighths of profits of store, . ‘ 12, 934. -00 


Amounting inall to. ; $ 23, 703.0 00 
From which was deducted John’s debt to store, 7,828.00 


Leaving a balance due by Rufus to the estate, . $ 15,875.00 


After adding and subtracting various other matters of account 
not conuected with the partnership, they found the balance due 
by Rufus to the estate to be $17,190, of which $8,106 was 
cash, and the remainder, $ 9,084, consisted of John’s share of 
the notes and accounts due to the store, and which Rufus re- 
tained in his hands for collection. The first administration ac- 
count filed by Sarah Page acknowledges the receipt in cash of 
the sum of $8,106 from R. K. Page, and the accounts after- 
wards filed show that she had received the balance of $ 9,804, 
partly in cash and partly in notes. 

Sarah Page settled the final account of her administration on 
the 20th of February, 1816. She died in 1826. In 1828, 
Stearns, the complainant, intermarried with Louisa, one of the 
daughters and heirs of John O. Page. In 1834, he took out let- 
ters of administration de bonis non on the estate of John O. Page, 
for the pupose of prosecuting claims under the treaty of the 
United States with France. After this he commenced an ex- 
amination of the administration accounts of Sarah Page, and 
began to entertain suspicions that Rutus K. Page had taken ad- 
vantage of her ignorance of accounts, and had defrauded her in 
his settlement. And finally, at November term, 1838, more 
than twenty-six years after the settlement of defeudaut’s ac- 
count with the administratrix, this bill was filed against Rufus 
K. Page for a discovery and account. 

The amended bill abounds in general charges of fraud against 
the defendant; alleges that he concealed from the administra- 
trix the true state of the affairs of the deceased, which had 
been intrusted to his care; that the partnership claimed by him 
with the deceased was a false pretence, “and that the said 
Sarah did not distrust, or had it not in her power to disprove, 
the same”; that the accounts exhibited of the partnership 
transactions were totally false and fraudulent in their statements 
and aggregates, calculated and designed to deceive and mislead. 

It charges, also, that some ten thousand dollars of private 
debts due by Rufus to John were intermingled with the part- 
nership accounts so as to produce an erroneous result, and that 
he had sold and converted to his own use the brig Emmeline, 
which was owned, in whole or in part, by John, and rendered 
no account of the same. 
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Afterwards, in October, 1841, by a further amendment to the 
bill, the complainant admits, that, “ from means of information 
which he now has,” there was a partnership between John 
and Rufus, but insists that the profits were to be divided be- 
tween them in the ratio of two thirds to John and one third to 
Rufus. 

The defendant, in his answer, after denying the general 
charges of fraud and mistake, asserts, that he entered into part- 
nership, by parol agreement, with his brother, John, in 1806; 
that the business of the firm was transacted in the name of 
Rufus K. Page ; that John advanced the capital, and Rufus su- 
perintended and conducted the business of the store, and the 
profits thereof were to be divided five eighths to John and 
three eighths to Rufus; that the books of the firm were kept 
on these principles, and always open to the inspection of John, 
and frequently examined by him; that when John advanced 
money or goods for the use of the firm, he took the notes of 
the firm: and that defendant gave notes to John for goods and 
money supplied, and (to use his own phrase) ‘for equalizing 
the capital,” to the amount of over $ 10,000; that immediately 
on the announcement of the death of John O. Page, an inven- 
tory of the goods in the store was taken and placed in the hands 
of Bond, the attorney of Sarah Page, the administratrix ; that 
he afterwards settled fully and fairly all accounts with the 
administratrix and her attorney, and produces the books, and 
the statement of their final settlement as made out by Robins 
and Agry, the referees chosen by the parties to make the settle- 
ment and adjust the accounts, and shows, moreover, by the ad- 
ministration accounts filed by said Sarah, that he had paid her 
the balance of over $17,000 found to be due by him according 
to the account thus stated. 

He asserts, moreover, that John owned but one half of the 
brig Emmeline, which the administratrix afterwards sold to 
the defendant for the sum of $3,000, with which she charged 
herself in her administration account. And finally, the answer 
relies on the settlement of accounts thus made more than 
twenty-five years before the filing of the bill, as a bar to all 
further account, especially after so great a lapse of time, when 
papers are lost, witnesses dead, and transactions forgotten, and 
pleads the statute of limitations. 

Statutes of limitation form a part of the legislation of every 
government, and are necessary to the peace and repose of so- 
ciety. When they are addressed to courts of equity as well as 
to courts of law, as they seem to be in all cases of concurrent 
jurisdiction (as in matters of account), they are equally obliga- 
tory on each court. In other cases, courts of equity act upon 








a «wt as ant ote ont Go 2 as ., 








JANUARY TERM, 1849. 829 





Stearns v. Page. 
Sb 





the analogy of limitations at law, and sometimes upon their 
own inherent doctrine of discouraging, for the peace of society, 
antiquated demands, by refusing to interfere where there has 
been gross laches or unreasonable delay. They also interfere 
in many cases to prevent the bar of the statutes, where it would 
be inequitable or unjust: as, for example, if a party has perpe- 
trated a fraud which has not been discovered till the statutable 
bar may apply to it in law, courts of equity will interpose and 
remove the bar out of the way of the injured party. In cases 
of mistake also, as well as fraud, they will not consider the 
statute as running till after the discovery of the mistake, as 
laches cannot be imputed to the injured party till the discovery 
of the fraud or mistake has been made. 2 Story’s Eq. $ 1520. 
But as lapse of time necessarily obscures the truth and destroys 
the evidence of past irausactions, courts of chancery will exer- 
cise great caution in sustaining bills which seek to disturb 
them. They will hold the complainant to stringent rules of 
pleading and evidence, and require him to make out a clear 
case. Charges of fraud are easily made, and lapse of time af- 
fords no reason for relaxing the rules of evidence or treating 
mere suspicion as proof. If a defendant can be compelled to 
open settled accounts, to explain or prove each item, after a 
lapse of near thirty years, by general allegations of fraud, — if 
the fraud can be proved by his inability to elucidate past trans- 
actions after so great a length of time, or by showing some 
slips of recollection, or by contradicting him in some collateral 
facts by the frail recollection of other witnesses, —no man’s 
property or reputation would be safe. 

A complainant, seeking the aid of a court of chancery under 
such circumstances, must state in his bill distinctly the partic- 
ular act of fraud, misrepresentation, or concealment, — must 
specify how, when, and in what manner, it was perpetrated. 
The charges must be definite and reasonably certain, capable 
of proof, and clearly proved. If a mistake is alleged, it must be 
stated with precision, and made apparent, so that the court may 
rectify it with a feeling of certainty that they are not commit- 
ting another, and perhaps greater, mistake. And especially 
must there be distinct averments as to the time when the fraud, 
mistake, concealment, or misrepresentation was discovered, 
and what the discovery is, so that the court may clearly see, 
whether, by the exercise of ordinary diligence, the discovery 
might not have been before made: 

Every case must, of course, depend on its own peculiar cir- 
cumstances, and there would be little profit in referring to the 
very numerous cases to be found in the books on this subject. 
In the case of Michoud v. Girod, 4 How. 504, lately decided in 

VOL. VII. 70 
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this court, transactions were investigated after a lapse of more 
than twenty years; but the facts proving the fraud were all on 
record, and were not disputed. The false accounts made out 
against the estate of the deceased by the executors were on 
file, and their iniquity was apparent on their face. Moreover, 
the complainants resided in Europe, and were kept in igno- 
rance of their rights, and hindered from prosecuting them by 
the promises, threats, and fraud of the guilty parties. 

In this case, the complainant seeks to open an account stated 
and settled twenty-six years before the filing of his bill, and 
this account not rendered by, the defendant to a woman unac- 
quainted with business, and received by her without examina- 
tion, but stated from the books, by referees or arbitrators chosen 
for the purpose, and in the nature of an award between the 
parties, executed and acquiesced in by both without complaint 
for a quarter of a century. 

Six years is a statute bar to an action of account, both at law 
and in equity. Has the complainant stated in his bill, and 
sustained by proof, such a case as would justify the interfer- 
ence of a court of equity after so great a lapse of time ? 

1. Has he discovered any thing which was not as open to 
discovery by himself or his predecessor in the administration, 
more than twenty years before ? 

2. Has he shown any fraud, misrepresentation, or conceal- 
ment, practised by the defendant on Sarah Page, and “ made 
it palpable to the court,”’ so that it would be justified in direct- 
ing the whole account to be opened and taken de novo ? 

3. Or has such clear mistake or omission been shown with 
regard to any of the items of the account, that the court would 
grant liberty to the complainant to surcharge and falsify gen- 
erally, or as to any particular item ? 

In order to repel the imputation of laches, the complainant 
states that he did not take out letters of administration de bonis 
non on the estate of John O. Page till the year 1834, eight 
years after the death of Sarah Page, the administratrix, and six 
years after his marriage with one of the heirs; ‘that, on ex- 
amining the papers and accounts, he discovered that there was 
a considerable amount of property of said estate included in the 
inventory which had not been administered by said Sarah in 
her lifetime ; that, in pursuing the inquiry, he gradually obtain- 
ed information by various means, afforded, in the first place, by 
the state of those papers, and from sundry other sources and 
conversations with persons now living or deceased, which pro- 
duced the persuasion and firm belief, that there was much of 
said property in the hands and possession of Rufus K. Page 
which has not been exhibited or accounted for by him,” &c. ; 
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“but that how far the said Sarah Page was in the knowledge 
and possession of all the information in respect to the premises 
that has come to his knowledge, he is not able to say, on ac- 
count of her death before he had any reason or opportunity to 
ascertain the same.’”’ It appears, therefore, that the complain- 
ant has discovered no fact of which Sarah Page was ignorant. 
He can specify no misrepresentation, concealment, or fraud, 
practised by defendant, which has for the first time come to 
light. He does not state what property was not accounted for 
by Sarah Page, or how she was deceived or defrauded by Rufus. 
In fact, taking the various bills and amendments together, it is 
very plain that this bill was filed on suspicion of fraud, and for 
the purpose of a discovery of facts from the defendant on which 
to found specific charges of fraud. It is clear, also, that these 
suspicions had their origin, not on the discovery of any new 
facts concealed from his predecessor in the administration, but 
from his necessary ignorance of facts of which Sarah Page and 
her counsel must have been fully conversant, from the very na- 
ture and circumstances of the case. 

When this bill is divested of its general and vague charges of 
fraud in matters of which the complainant could have no per- 
sonal knowledge, it might well be doubted whether it contains 
sufficient matter properly set forth to entitle the complainant to 
call on the defendant, after so great a length of time, to answer 
to its allegations and make a discovery with regard to facts so 
likely to be forgotten or indistinctly remembered. 

But, waiving this point, let us examine the specifications of 
fraud or mistake which some attempts have been made to sub- 
stantiate. 

1. The complaint about the ship Horatio being found un- 
tenable is left out of the amended bill, and need not be no- 
ticed. 

2. The bill denied that any partnership had existed between 
Rufus and John O. Page; but, after taking testimony to con- 
tradict the answer in this respect, an amendment, filed in 1841, 
admits the partnership, but charges that the terms were differ- 
ent from those stated in the answer. On this point, the answer, 
being responsive to the bill, must be taken to be true unless 
disproved by two witnesses, or something equivalent. The 
memorandum in the handwriting of John O. Page, not being 
signed by Rufus or himself, and never communicated to Rufus 
or assented to by him, cannot be received as evidence of the 
fact. 

3. The notes of Rufus to John for $10,000, if given, as 
stated in the answer, to show the amount of capital advanced 
to the store by John, are fully and properly accounted for. 
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The referees who stated these accounts had the partnership 
books and the parties before them, and could best judge how 
the capital account had been kept, whether by credits in the 
books or giving the notes of the firm, which would be the 
notes of Rufus K. Page. The parties acquainted with the 
transaction had no difficulty about it, and the mere suggestion 
of a stranger to the whole transaction, now made, some thirty 
years afterwards, that possibly these notes were the private 
debt of Rufus, and not given to represent the capital of the 
store, cannot be received as evidence of mistake or fraud. The 
answer being responsive to the bill, and uncontradicted by the 
evidence, is conclusive of the fact. ‘The accounts show that 
Rufus accounted with the administratrix for the goods of the 
store inventoried on the decease of John O. Page, for the capital 
of the firm, amounting to over $10,000, and for John’s share of 
the profits, exceeding $12,000. The complainant has wholly 
failed to show any mistake, omission, fraud, concealment, or 
misrepresentation, on the part of Rufus K. Page, in connection 
with the subject. 

4. The interest of John O. Page in the brig Emmeline was 
transferred by Sarah Page, the administratrix, to Rufus, and 
the amount accounted for by her in the inventory and ad- 
ministration accounts settled by her. Whether the money was 
paid to her by Rufus, as he asserts in his answer, or she made 
a gift of it to him on account of the known intention of her 
husband to give it to him by his will, is wholly immaterial in 
this case, as the administrator de bonis non can have no concern 
with property administered and accounted for by his prede- 
cessor in the trust. 

In the course of the argument, the learned counsel noticed 
other items of account, which they alleged to be erroneously 
stated or not sufficiently explained; but as they were not 
charged in the bill, they will not be noticed. 

The decree of the Circuit Court must therefore’ be affirmed, 
with costs. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the Dis- 
trict of Maine, and was argued by counsel. On consideration 
whereof, it is now here ordered and decreed by this court, that 
the decree of the said Circuit Court in this cause be, and the 
same is hereby, affirmed, with costs. 
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Tue Unitep States, PLAINTIFFS IN ERROR, v. RicHarD KiNG anp 
DanieL W. Coxe, DEFENDANTS. 


The case of the United States ». King and Coxe (3 Howard, 773) reviewed. 

According to the practice of Louisiana, where cases are carried to an appellate tri- 
bunal, in which the court below has decided questions of fact as weli as of law, 
the appellate tribunal also reviews and decides both classes of questions. 

But this practice is not applicable to the courts of the United States. <A writ of 
error in them brings up only questions of law, and questions of fact remain as 
unexaminable as if they had been decided by a jury below. 

Where the court below decides both law and fact, no bill of exceptions need be 
taken. The case then becomes like one at common law, where a special verdict is 
found or a case is stated, in neither of which is there any necessity for a bill of 
exceptions. 

Where the court below decides the facts, a statement of them should appear upon 
the record; but if such a statement be filed after judgment is entered and a writ of 
error sued out, it cannot be considered a part of the record, which is closed 
against it. 

Leaving this statement out, there is still enough in the record to enable the court to 
take cognizance of this case, because the defendants below asserted a legal title to 
be in themselves by virtue of a grant which severed the land claimed from the 
royal domain. 

The construction of this grant, issued in 1797, by the Baron de Carondelet, to the 
Marquis de Maison Rouge, is a question of law upon which this court must re- 
view the decision of the Circuit Court. 

The two grants or contracts of 1797 and 1795 must be construed together. That of 
1797 refers to the one of 1795, and cannot be understood without it. 

The contract of 1795 was for the benefit of the emigrants, and must have been 
intended to be shown by Maison Rouge to those persons whom he was inviting 
to settle upon the land. No personal benefit or compensation to himself individu- 
ally is provided in it. The object was to promote the policy of the Spanish gov- 
ernment, as whose agent Maison Rouge acted, and not as the proprictor of the 
land. 

The contract of 1797 was intended to supply two omissions in that of 1795, namely, to 
designate with more particularity the place where the settlement was to be made, 
and to provide for a larger number of families than was mentioned in the original 
contract. 

For both these purposes, a certain tract of land was marked out, and “ destined and 
appropriated” for the uses of the settlement. 

The grant of 1797 does not contain the words usually employed in Spanish colonial 
grants, when there was an intention to sever land from the royal domain and con- 
vey it as individual property. 


Tis case was formerly before this court, and is reported in 
3 Howard, 773. 

Being sent down to the Circuit Court under a mandate from 
this court, it came up for trial before the Circuit Court in May, 
1845, when sundry proceedings took place before that court, 
which it is not necessary to specify. The result was, a judg- 
ment in favor of the United States, from which King and Coxe 
sued out a writ of error, and brought the case again before this 
court. 

Whilst so pending, this court, on the 16th of February, 1848, 
passed the following order, which was announced by Mr. Chief 
Justice Taney. 

70* 
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a cember Term, 1847. 


‘* Upon examining the record now before the court, and refer- 
ring to the points originally in controversy and still remaining 
undecided, the court are of opinion, that the matters in dispute 
can be more conveniently and speedily heard, and finally deter- 
mined, by reinstating the case in this court in the condition in 
which it stood at December term, 1844, previous to the judg- 
ment rendered at that term: and the counsel for the respective 
parties having, upon the recommendation of the court, con- 
sented to reinstate the case in the manner proposed, — 

‘It is thereupon, with the consent of counsel, as aforesaid, 
ordered, that the judgment rendered in this court at December 
term, 1844, and all the proceedings thereon, and subsequent 
thereto, be, and the same are hereby, set aside and vacated, and 
the case as it stood at the term aforesaid, previous to the said 
judgment, reinstated. And it is further ordered, that it be 
placed on the docket of December term, 1848, to be argued at 
that term on such day as the court may assign, —the United 
States being, as before, the plaintiffs in error, and King and 
Coxe the defendants.” 

The case was therefore before the court just as it stood prior 
to the argument of it, as reported in 3 Howard, 773. 

The history of the case is there given, and all the documents 
upon which the claim of King and Coxe was founded are set 
forth at large. It is unnecessary, therefore, to repeat them here. 


The United States being plaintiffs in error, the argument was 
opened and concluded by Mr. Toucey, (Attorney-General, ) 
who was replied to by Mr. Core and Mr. Gilpin, on behalf of 
the defendants in error. 

All the parts of their arguments are omitted, except those 
which bear upon the points decided by the court. 

The Reporter has his own notes of Mr. Covre’s argument, but 
prefers to print the argument of Mr. Gilpin, as that gentleman 
has been kind enough to revise the notes of his argument. 


Mr. Toucey, (Attorney-General, ) for the plaintiffs in error. 

Whether the paper dated 20th June, 1797, signed by the 
Raron de Carondelet, was a grant to the Marquis de Maison 
Rouge of a complete title to the thirty square leagues, is the 
principal question presented upon the record. It is supposed, that, 
under the Spanish or any other government, if a grant from 
the sovereign is set up and relied on, it would be necessary to 
appear, that there was an intention to make such grant. The 
intention is the principal thing. It is the essence of the act. 
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It is the disposing will which governs, when expressed. It 
lies at the foundation of all law and every contract. The rule 
that the intention must govern is not the property of any one 
system, but a maxim of universal law. If such an intention 
to make a grant do not appear, but the direct contrary, the sup- 
position of a grant is absolutely excluded. And if this be the 
state of the case upon the face of the assumed paper title, the 
result will be fortified, if it be possible, by the fact, that the 
practical construction of both parties was in accordance with it. 
Such is the precise condition of the grant now alleged as a 
complete title in this court. 

(t will be necessary to see, — Ist, what was agreed to be done, 
on the part of the Spanish government ; 2d, what was actually 
done, in pursuance of that agreement; and 3d, in what light it 
was viewed by the parties after it was done, or the practi- 
cal construction. 

First, what was agreed to be done by the Spanish government. 
This is in the form of a written agreement, clearly expressed, 
and not liable to misinterpretation, bearing date March 17th, 
1795. From this paper it appears there were certain “ families 
who proposed to transport themselves” to Louisiana. The Mar- 
quis proposes to bring thirty families, “ for the purpose of forming 
an establishment with them, on the lands bordering upon the 
Washita.”” The government agrees, — Ist, to pay two hundred 
dollars to every family of two laborers, and in proportion ; 2d, 
to furnish them with a guide, and provisions, from New Madrid 
to Washita; 3d, to pay for transportation of their baggage 
and implements, not to exceed three thousand pounds for each 
family ; 4th, to give each family of two four hundred arpens 
of land, ten arpens by forty, and in proportion for a greater num- 
ber; 5th, to give the same to their European servants with 
families, after six years. This contract was signed, “that it 
might come to the knowledge of those families who propose to 
transport themselves hither.” It proposes to give nothing to 
any one but the thirty families who are to constitute the es- 
tablishment, and their European servants. It stipulates to give 
nothing to De Maison Rouge for his services, neither land nor 
money. There is not a stipulation in it for his benefit. The 
whole benefit stipulated, including the land promised, is to go to 
the thirty families composing the establishment. The whole 
contract was for their benefit. ‘This is the clear, express, une- 
quivocal contract at the outset, and there is no pretence that it 
was ever modified. The compensation to De Maison Rouge for 
his services was to be derived elsewhere, if he had any ; either 
from collateral advantages, or through the emigrants, or in some 
other mode, which does not appear, except in the case of Alex- 
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ander Lawrence, where the Marquis secured the right to take to 
himself either the money or the land. This was the contract, 
“for the establishment on the Washita of the thirty families 
of farmers destined to cultivate wheat,” which was approved by 
the king, “in all its parts.” Thus, and thus only, it became 
obligatory upon the Spanish government, and its officers derived 
their authority to carry it into effect. The effect of it was to 
constitute the Marquis de Maison Rouge an agent of the Spanish 
government ; it clothed him with authority to act in its name; 
it was his letter of credence to the emigrants who proposed to 
come ; and that was its avowed object, as expressed in the con- 
cluding paragraph. When used by the agent in treating with 
the emigrants, and acted upon by them, it became a complete 
and perfect contract between the Spanish government on the 
one hand, and the emigrants on the other, by which they were 
entitled to demand of the government the stipulated benefits. 
Thus far, then, there is no intention manifested by the Spanish 
government to bestow these benefits upon the government agent, 
or to permit them to be intercepted by him; but the express 
language of the contract,which received the royal assent, 
shows the direct contrary in every particular. Having this 
safe ground at the outset, — certain knowledge of the previous 
contract, of the land promised to be given, of the persons 
to whom it was to be given, and of the agency of De Maison 
Rouge, — it will be difficult to go astray afterwards, in tracing 
the acts of public functionaries, done in pursuance of this con- 
tract, and by virtue of this authority. 

The absence of the usual formalities tends strongly to show 
that here was no grant or concession. There was no petition 
for a grant to De Maison Rouge. He did not ask for any land. 
There is no decree or adjudication granting a petition. There 
is no warrant of location, permit to occupy, or any other for- 
mality, giving him possession, with promise of title upon per- 
formance of the usual or the stipulated conditions. There 
was no consideration proceeding from him, moving the govern- 
ment, or that could be supposed to move the government, to 
grant to him this territory with the colonists upon it. He had 
introduced no emigrant at his own expense. The governmeut 
had introduced all the families at its own expense. It had paid 
their transportation, furnished them with guides and provisions, 
given them a bounty in money, and promised them and their 
servants lands in proportion to their numbers. It had even paid 
the expenses of De Maison Rouge, as appears by the letter of 
Baron de Carondelet of the Ist of August, 1795, to Filhiol, 
the commandant of the post. ‘The journey of M. Maison 
Rouge has cost more than five hundred dollars.” 
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But to come to the paper alleged to be a grant to De Maison 
Rouge. Why should the Spanish government give the whole 
territory to him? It does not appear, upon the face of the in- 
strument, that the government intended a benefit to him. The 
words are, “‘ We destine and appropriate for the establishment 
of the aforesaid Marquis de Maison Rouge.” It is called his 
establishment by way of distinction. Here is no grant in form 
to him, nor to any other person. The instrument does not 
name any grantee, nor contain words of grant. All the pre- 
cedents require both. ‘The instrument begins with the cause 
of the designation of the land. Because the establishment 
was nearly complete, it had become desirable to remove, for the 
future, all doubt respecting other families or new colonists 
who might come to establish themselves. The lands are ex- 
rressly designated for the establishment, and the original con- 
tract, the king’s approval, and the recital in this instrument, all 
show that the establishment is the colony of thirty families. 
The fact that the lands comprised in the figurative plan, as it 
is called, are the identical lands to be given to the emigrants 
composing this colony, is entirely decisive against the idea of 
a grant to De Maison Rouge. It was notthe intention of the 
Spanish government to require the colonists to look to him for 
the title to their lands, but directly to the government, who in- 
troduced them, paid their expenses, gave them a bounty in 
money for coming, and promised to give them their lands upon 
the condition of inhabiting and cultivating them. ‘The gov- 
ernment did not intend to invest him with the title, because 
that would incapacitate it to perform its contract with the 
colonists, and with the European servants who should at the 
end of six years have become heads of families. The original 
contract, being specifically referred to, is incorporated in this in- 
strument as fully as if recited verbatim, and the lands are des- 
ignated under it, for the purposes set forth in it. There is no 
escape from the conclusion. The designation of the lands for 
the colony is expressly made “under the terms stipulated and 
contracted for’ by the Marquis ; and the royal order approving 
of that contract, and authorizing it, is expressly referred to by 
name, description, and date. The effect of this act of the 
government was merely to prescribe certain limits within 
which these colonists should receive their lands, when they 
should become entitled to them, and within which other emi- 
grants should not be permitted to intrude, without the consent 
of government. That is the effect produced, and it is the only 
effect produced. It does not come up to the standard of an in- 
choate title to De Maison Rouge. He had no title at all, — no 
promise of title to him upon the performance of conditions, 
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express or implied, imposed by the act of the parties or by act 
of law. 

Having thus shown what the government contracted to do, 
and what the government had done, and that neither in the 
one nor the other was there manifested an intention to convey 
this land to the Marquis de Maison Rouge, but the direct con- 
trary, it remains to be seen how the parties regarded it, and 
what was the practical construction given to this instrument 
by both of them. 

First, the colonial government did not put such a construction 
upon it as would vest in him the title to the thirty leagues square, 
and require the colonists to look to him, instead of the govern- 
ment, for their titles. They did not regard the land as his 
property. The letters of Baron de Carondelet to Filhiol, the 
commandant of the post, abundantly show this. Subsequent 
grants in the same tracts, made by the government from time 
to time, show it also. The inventory made after the death of 
De Maison Rouge by Filhiol, as commandant, it is admitted 
by the claimant, did not contain this land. This was in April, 
1800, before the secret treaty of San Ildefonso. 

Second, the Marquis de Maison Rouge puts no such con- 
struction upon this instrument. This is shown by his letters 
to Filhiol. In that of the 21st of March, 1796, speaking of 
the claims of a Mr. Morrison, he says, — ‘“‘ Mr. Morrison alleges 
that M. Miro has promised to him that quantity of land, but 
he does not say that it was not for him alone, but for the six- 
teen families and upwards of Americans he was to have brought 
into the country and settled in the Prairie Chatellrand. More- 
over, he has promised to discover a saline. He has fulfilled 
none of these conditions. This extent not having been granted 
to him individually, it still remains in the domain of the king. 
He has no more right to claim it than I would have to consider 
myself as proprietor of the whole extent that has been granted 
to me, to settle agreeably to my contract with the: families that 
I have announced to the government, and that they know 
to be in mission for this place.” Others of the letters are 
equally explicit. In his will, dated the 26th of August, 1799, 
which is subsequent to the date of the alleged grant, he de- 
clares that he possesses property in Paris, Berry, and Querry, 
which had been confiscated ; he gives a house and land which 
he had purchased to his maid-servant ; and he also mentions 
the place where he has all the articles necessary to build a saw- 
mill for cutting plank, and a pump-auger. But there is no men- 
tion of this tract of thirty square leagues, which is now claimed 
as his property. He nominates Louis Bouligny his legatee un- 
der a universal title: —“ And also the residue and remainder 
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of my goods, rights, and actions, as well within as out of this 
province, in case my parents are dead, I constitute and name 
for my sole and universal heir the aforesaid Louis Bouligny.” 
The defendants now claim the absolute title to thirty square 
leagues of land under this clause of the will, by this descrip- 
tion of goods, rights, and actions. 

Third, the inventory which was made by the government 
officer does not include this land. It was made when the agent 
of the legatee was present, sent from New Orleans to look after 
the property of the deceased. F ilhiol states that he made the 
inventory “in presence of M. Michael Pommier, charged with 
a power from M. Louis Bouligny,” but there was not any land 
mentioned in the said inventory. 


Mr. Gilpin, for the defendants in error. 


Under the decision of this court at the last term, this case is 
now presented as if the decree and opinion given in January 
term, 1845, (3 Howard, 784,) had never been made. ‘The case 
was then treated as an appeal, presenting for revision all the 
facts and law. It was, in fact, a petitory action brought here 
by a writ of error; and, having been tried below without a 
jury, under the provisions of the Louisiana Code of Practice, 
(Art. 494, 495,) which are adopted by the act of Congress of 
the 26th of May, 1824, (4 Stat. at Large, 65,) the finding of 
the court on all matters of fact was conclusive, and not subject 
to revision. Parsons v. Armor, 3 Pet. 414; Hyde v. Booraem, 
16 Pet. 169, 176; Minor v. Tillotson, 2 How. 394. 

It appeared, too, on the argument at the last term, that the 
record before the court in 1845 was extremely imperfect, — not 
presenting all the evidence which was before the Circuit Court, 
as required by the Louisiana practice on appeals, (‘Thayer v. 
Littlefield, 5 Rob. 153; Parkhill v. Locke, 15 Louis. 443; 
Mitchell v. Jewell, 10 Martin, 645; Davis v. Darcey, 1 New Se- 
ries, 589,) nor correctly exhibiting the character of some of the 
material evidence which was presented. The depositions on 
which this court mainly relied, as establishing the certificate 
of Trudeau to the plano figurativo to be antedated and fraudu- 
lent, (3 Howard, 785,) were shown to be ex parte, and to have 
been contradicted by many witnesses whose evidence did not 
appear in the record. 

What we are now to discuss is, therefore, a case presented 
by a writ of error, founded on an allegation of an erroneous 
judgment of the Circuit Court of Louisiana on certain points 
of law apparent on the record. 

What was the case before the Circuit Court ? 

By the treaty of the 30th of April, 1803, $ 3, (8 Stat. at 
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Large, 200,) all the inhabitants of Louisiana, at the time of 
cession, were protected in the full enjoyment of their prop- 
erty, — every species of property, real and personal, whether 
held by complete or inchoate titles. Soulard v. United States, 
A Pet. 511; Delassus v. United States, 9 Pet. 117. The de- 
feudant King is in possession of a tract of 4,666 acres on the 
west bank of the Washita, from which the United States seek 
to evict him. He has vouched in warranty his grantor, the de- 
fendant Coxe, in the mode prescribed by the law of Louisiana. 
Civil Code, $$ 2476, 2493; Code of Practice, $$ 378, 380, 
384. Coxe has answered, and claims to have been the owner 
under a title derived directly from the Marquis de Maison Rouge, 
to whom the Spanish government granted, on the 20th of June, 
1797, a large tract, which continued to be the property of his 
devisee at the time of the treaty, and of which the tract in 
controversy is part. Coxe also asks, by way of reconvention, 
(Code of Practice, §375,) that his own title to two thirds of 
the whole tract granted to Maison Rouge may be confirmed ; 
the other one third being vested, as he alleges, in the heirs of 
Turner, as set forth in a document describing their respective 
interests, and marked Schedule A. On the trial, much evidence, 
documentary and parol, was offered on the part of the defend- 
ants to maintain, and on the part of the United States to deny, 
the validity of the grant to Maison Rouge, and the title of the 
defendants under it. It was chiefly denied on three grounds; 
first, that the grant of the 20th of June, 1797, was connected 
with, or supplementary to, a contract made on the 17th of 
March, 1795, between the Spanish government and Maison 
Rouge, for the settlement of emigrant families at Washita, 
the conditions of which agreement, it was contended, had not 
been fulfilled by him; secondly, that the land embraced in the 
grant had never been separated by a survey from the royal 
domain, the one certified by Trudeau being alleged to be ante- 
dated and fraudulent; and, thirdly, that the defendant Coxe 
had estopped himself from all claim under the grant by ac- 
cepting a league square, which was patented to him by the 
United States on the 20th of December, 1842, pursuant to the 
provisions of the act of Congress of the 29th of April, 1816 
(3 Stat. at Large, 328). The Circuit Court dismissed the plea 
of reconvention, found the grant of the 20th of June, 1797, to 
be valid, and adjudged the title of the defendants to be good. 
A full opinion was prepared, filed, and is annexed to the record, 
setting forth the grounds on which the decree was made. 

What error of law in these proceedings appears by the record 
to have been committed by the court ? 

No exception was taken at the trial to the opinion of the 
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court, or to the judgment ; bills of exceptions were taken, both 
by the plaintiffs and defendants, to decisions in regard to the 
admission and rejection of evidence; no other exceptions ap- 
pear upon the record. 

Although the decisions excepted to by the defendants are 
clearly erroneous, yet it is not now material to inquire into 
them, as the judgment of the court is in their favor. It would 
be material so to do, if the decision of this court should be in 
favor of the plaintiffs, and they entitle the defendants, in that 
event, to the protection of a venire de novo, instead of a final 
judgment against them, so that they may have the benefit of 
the evidence of which the decisions excepted to deprived them. 

Was there any error in law in the decisions excepted to by 
the plaintifts ¢ 

The first, fourth, and fifth bills of exceptions have been 
abandoned by the Attorney-General. 

Was there any error in law, in the form or substance of the 
judgment itself, on a review of which by this court it can be 
legally reversed ? 

No exception has been taken to the opinion of the Circuit 
Court, or any portion of it; there is no agreed case; there ts 
no agreed or reported statement of facts; there is no testimony 
reduced to writing and sent up by the clerk ; there is no certifi- 
cate that all the evidence received in the Circuit Court is, di- 
rectly or indirectly, before this court. . If, then, there is any 
error, (beyond those in the bills of exceptions already disposed 
of,) it must be in the mere terms and language of the decree 
itself. Now the rules by which this is to be ascertained are 
incontrovertible. So far as the decree establishes a matter of 
fact, it is conclusive, and cannot be revised. Penhallow v. 
Doane, 3 Dall. 102; Wiscart v. Dauchy, 3 Dall. 327; Jennings 
v. Thomas, 3 Dall. 336; United States v. Casks of Wine, 1 
Pet. 550; Parsons v. Bedford, 3 Pet. 434; United States v. Elia- 
son, 16 Pet. 301: Minor v. Tillotson, 2 How. 394; Phillips v. 
Preston, 5 How. 289. So far as the decree establishes a matter 
of law dependent on a certain state of facts, it is conclusive, 
unless there be a formal exception taken to such decision, with 
a statement of all the facts necessary to its revision. Dunlop 
v. Munroe, 7 Cranch, 270; Walton v. United States, 9 Wheat. 
657; Parsons v. Armor, 3 Pet. 414; Carver v. Jackson, 4 Pet. 
80; Hyde v. Booraem, 16 Pet. 169,176; Phillips v. Preston, 5 
How. 289; Louisiana Code of Practice, $$ 488, 489, 495; Por- 
ter v. Dugat, 9 Martin, 92; Mollew v. Thompson, 9 Martin, 275: 
Kimball v. Lopez, 7 Louis. 175. It is a presumption of law, 
that if any state of facts would sustain the decree, such state 
of facts was established in the Circuit Court. Campbell v. Pat- 
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terson, 7 Verm. 89; Butler v. Despalir, 12 Martin, 304; Mitchell 
v. White, 6 N. S. 409; Hill v. Tuzzine, 1 N. 8. 599; Piedbas 
v. Milne, 2 N.S. 537; Fitz v. Cauchois, 2 N. 8. 265; Miller x. 
Whittier, 6 Louis. 72; Love v. Banks, 3 Louis. 481. These 
rules apply as well to a decree of a court authorized to decide 
matters of fact, as to the verdict of a jury. Mayhew v. Thomp- 
son, 6 Wheat. 130; Livingston v. Story, 9 Pet. 656; Reynolds 
v. Rogers, 5 Hamm. 172; Franklin Bank v. Buckingham, 12 
Ohio, 482; M’Girk v. Chauvin, 3 Missouri, 237. Even if the 
decree is obscure or defective in form, or contains what is sur- 
plusage, yet it is sufficient if it follows the issue, and finds, 
affirmatively or negatively, the facts contested therein. Brown 
v. Chase, 4 Mass. 436; Deering v. Halbert, 2 Litt. 292: Todd 
v. Potter, 1 Day, 238 ; Shepherd v. Naylor, 6 Ala. 638 ; Keene v. 
M’Donough, 8 Louis. 187. 

Examine, by these rules, the errors alleged to exist in the 
terms and language of this decree. 

First, it is said that the Circuit Court adjudicated the title to 
lands for which the United States have not sued. The lan- 
guage of the decree does not warrant this allegation ; the dis- 
missal of the plea of reconvention shows, conclusively, that 
the decree was confined to the lands claimed in the petition of 
the United States. The introduction of the title of Maison 
Rouge was by the United States, in their petition, wherein 
they declare it to be a pretended title, under which the defend- 
auts set up a claim which they deny. ‘The terms of the decree 
(even if obscurely expressed) are inconsistent with any other 
judgment than that of the right of the defendant King to the 
tract conveyed and warranted to him by Coxe, and so described 
in Schedule A, which is the land sued for by the United States, 
and no more. 

Secondly, it is said that the Cireuit Court erred in adjudi- 
cating the instrument of the 20th of June, 1797, to be a grant 
to Maison Rouge. Now, in the first place, it is to be remarked 
that the Circuit Court do not say this; their decree is, that the 
grant of land under that instrument, ‘and so held by the de- 
fendants, is valid; that their title to the possession of it, as 
against the United States, is sufficiently established, and that 
they ought to be quieted in that possession. Such decrees 
against a claim of the United States, in a similar action, have 
been sustained by this court even where the defendant has re- 
ceived no formal instrument of grant whatever. United States 
v. Fitzgerald, 15 Peters, 420. They will, in such case, protect 
an equitable as well as a strictly legal title; they will not give 
back to the United States property which has been separated 
from the royal domain. But, besides, if the Circuit Court has 
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adjadged this instrument to be a valid grant, —a complete title 
in form, — have they erred, or, if they have erred, can this 
court revise such error? 

Even if the Circuit Court committed an error, this court can- 
not revise it. It is a question of fact. If the instrument was 
signed by the governor, —if it was in the form required by 
the Spanish law, —if there was a survey ascertaining the land 
granted, —if the conditions of the grant were performed by 
the grantee,—then the instrument was a valid grant. All 
these are questions of fact; they have been adjudged affirma- 
tively by the Circuit Court ; they cannot be revised here. If 
the Circuit Court erred, their error was in no sense an error of 
law ; if any state of facts whatever could establish, in point of 
law, such a decree as they have made, that state of facts must 
be presumed to have been proved. In any event, this decision 
of the Circuit Court is not their judgment on the point at issue ; 
it is merely their reason for the judgment ; it is mere surplusage ; 
if omitted entirely, the decree would still have been responsive 
to the issue. 

It is not, then, necessary — it is not even competent — for 
this court to inquire whether the grant of the 20th of June, 
1797, was a valid grant, even if the point were presented by 
the record, which it is not. But were that point examined, the 
decree of the Circuit Court would be fully sustained. The 
power of the governor to make the grant is indisputable; and 
the language of the grant is, according to the Spanish law, such 
as to convey an absolute title. United States v. Arredondo, 6 
Pet. 728; United States v. Clarke, 8 Pet. 436. It was located 
by a survey, —a plano figurativo, — made by the surveyor- 
general. The conditions contained in it were performed, and 
were formally certified so to have been by the competent Span- 
ish authorities. ‘The objections—the only objections — have 
been two, both of which are futile. The genuineness of the 
certificate of the surveyor-general was disputed ; this objection 
has been now but faintly pressed, if not entirely abandoned. 
It rests on the ex parte evidence of McLaughlin, Filhiol, and 
Pommier, which will not stand the test of examination. The 
performance of the conditions has been denied by an ingenious 
argument, which seeks to connect the grant of 1797 with the 
contract of 1795, though in reality the first was meant to su- 
persede the last, —to take its place. The contract involved 
the Spanish government in heavy expenditures, and was par- 
ticularly adverse to the policy of Morales, then becoming all- 
powerful in the civil administration of Louisiana. It was 
considered by him desirable, especially after the treaty of 1795, 
to promote large settlements of foreign emigrants, excluding the 
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Americans, in that part of Louisiana, but, at the same time, to 
avoid the heavy expenditures and numerous inconveniences of 
the contract system. Hence the grants to Maison Rouge and 
Bastrop, in lieu of the previous plan of contracts and payments 
by the government. 'To suppose that the former was a con- 
tinuance of, and not a substitute for, the latter, is not only un- 
sustained by any evidence, but is adverse to the very objects 
the Spanish government sought to attain. 


Mr. Chief Justice TANEY delivered the opinion of the court. 


This case is one of much interest to the parties concerned, 
and to the public. 

The peculiar practice of Louisiana, which has been adopted 
in the Circuit Court for that District, has produced some em- 
barrassment in this case. According to the laws of that State, 
unless one of the parties demurs on trial by jury, the court de- 
cides the fact as well as the law; and if the judgment is re- 
moved to a higher court for revision, the decision upon the fact 
as well as the law is open for examination in the appellate 
court. ‘The record transmitted to the Superior Court, there- 
fore, in the State practice, necessarily contains all the evidence 
offered in the inferior court. And as there is no distinction be- 
tween courts of law and courts of equity, the legal and equi- 
table rights of the parties are tried and decided in the same 
proceeding. 

In the courts of the United States, however, the distinction 
between courts of law and of equity is preserved in Louisiana 
as well as in the other States. And the removal of the case 
from the Circuit Court to this court is regulated by act of Con- 
gress, and not by the practice of Louisiana; and the writ of 
error, by which alone a case can be removed from a Circuit 
Court when sitting as a court of law, brings up for revision 
here nothing but questions of law; and if the case has been 
tried according to the Louisiana practice, without the interven- 
tion of a jury, the decisions of the Cireuit Court upon questions 
of fact are as conclusive as if they had been found by the jury. 

When this case was tried in the Circuit Court, neither party 
demanded a jury, and the questions of fact which arose in it 
were decided by the court. The record transmitted on the 
writ of error set forth all the evidence, as is usual in appeals in 
the State courts; and it appeared that the authenticity of one 
of the instruments, under which the defendants in error claimed 
title, was disputed, and the conflicting evidence upon that sub- 
ject stated in the record. The Circuit Court decided that the 
paper was authentic, and executed at the time it bore date. 
This question was fully argued here, as will appear by the re- 
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port of the case in 3 Howard, 773; and the attention of the 
court not having been drawn to the difference between an ap- 
peal in the State practice and the writ of error from this court, 
it did not, in considering the case, advert to that distinction. 
And being of opinion that the weight of evidence was against 
the authority of that instrument, it rejected it as not legally 
admissible, and, proceeding to decide the case as if it were not 
before the court, it reversed the judgment which the court 
below had given in favor of the defendants. Upon reconsidera- 
tion, however, we were unanimously of opinion, that the decis- 
ion of the Circuit Court upon this question of fact must, like 
the finding of a jury, be regarded as conclusive ; that the writ 
of error can bring up nothing but questions of law; and that, 
in deciding the question of title in this court, the paper referred 
to must be treated and considered as authentic, and sufficiently 
proved. And in order that the defendants might have the 
benefit of the decision in the Circuit Court, the case was rein- 
stated in this court at the last term, to be heard and decided 
upon the questions of law presented by the record, as it was 
originally brought up, without prejudice from the former decis- 
ion of this court. 

It has been again argued at the present term ; and the case as 
it appears upon the record is this. 

It is a petitory action, brought and proceeded in in the Circuit 
Court, according to the Louisiana State practice. The suit is 
brought by the United States against Richard King, one of the 
defendants in error, for a parcel of land lying in that State, 
and described in the petition. King answered, admitting that 
he was in possession of the land, and claiming title to it un- 
der a conveyance with warranty from Daniel W. Coxe, the 
other defendant ; and prayed that he might be cited to appear 
and defend the suit. Onthe same day, Coxe appeared and 
answered, and alleged in his defence, that the land sued for 
was part of a large tract of land which had been granted by the 
Baron de Carondelet to the Marquis de Maison Rouge, by an in- 
strument of writing, dated June 20th, 1797, which he sets out 
at large in his answer; and by sundry intermediate convey- 
ances, he deduces a title from Maison Rouge to himself for three 
fourths of the entire tract. He insists that the instrument of 
writing executed by the Baron de Carondelet was a complete 
grant conveying to the Marquis de Maison Rouge an indefeasi- 
ble title to the land therein mentioned, and that, from the date 
of the said instrument, it ceased to be a part of the royal 
domain, and became the private property of the said Maison 
Rouge. He also avers that this grant was made in considera- 
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emigrant families on the Washita River, in Louisiana, under a 
contract made by him with the Baron de Carondelet, dated March 
17, 1795, and approved by the king of Spain on the 14th of 
July in the same year. And he then proceeds, in his answer, 
to assume the character of plaintiff in reconvention, and 
prays that the grant of the 20th of June, 1797, to the Marquis 
de Maison Rouge may be declared valid, and that he and King 
may be recognized to be the lawful owners of the parts of the 
said grant held by them, as described in the answer of King, 
and in a schedule annexed to his (Coxe’s) answer, and that 
they may be quieted in the ownership and possession of the 
same, and that the United States may be ordered to desist from 
treating and considering any part of said grant, as designated in 
a certain survey by John Dinsmore, referred to particularly in 
his answer, as public property. 

Upon this issue the parties proceeded to take testimony, 
which is set out in full in the record. A great part of it is im- 
material, and much of it relates to questions of fact which 
were disputed in the Circuit Court. This mode of making up 
the record, which is borrowed from the State practice, is irregu- 
lar, and unnecessarily enhances the costs when a case comes up 
on writ of error. In cases where there is no jury, the facts, as 
decided by the court, ought regularly to be stated, and inserted 
in the record, provided the parties cannot agree on a statement. 
This is most usually done by the court in pronouncing its 
judgment. In this case, there is a statement by the judge who 
decided the case, containing his opinion both on the facts and 
the law, and which is attached to the record, and has been sent 
up with it. But this opinion appears to have been filed, not only 
after the suit had been ended by a final judgment, but after a 
writ of error had been served removing the case to this court. 
This statement of the judge cannot, therefore, be regarded as 
part of the record of the proceedings in the Circuit Court, 
which the writ of error brings up, and cannot therefore be 
resorted to as a statement of the case. And as there is no 
case stated by consent, it is necessary to examine whether the 
facts upon which the questions of law arise sufficiently appear 
in the record to enable this court to take cognizance of the 
case. 

As we have already said, the action brought by the United 
States is what, in the practice in Louisiana, is called a petitory 
action, and is in the nature of an ejectment in a court of com- 
mon law. In a State court where there is no distinction 
between courts of law and courts of equity, the plaintiff in a 
petitory action might recover possession, or a defendant defend 
himself, under an equitable title. But the distinction between 
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law and equity is recognized everywhere in the jurisprudence 
of the United States, and prevails (as this court has repeatedly 
decided) in the State of Louisiana, as well as in other States. 
And if these defendants had possessed an equitable title against 
the United States, as contradistinguished from a legal one, it 
would have been no defence to this action. But no such title 
is set up, nor any evidence of it offered. The defendants 
claim under what they insist is a legal title, derived by the 
Marquis de Maison Rouge from the Spanish authorities. 

Under the treaty with Spain, the United States acquired in 
sovereignty all the lands in Louisiana which had not before 
been granted by the Spanish government, and severed as pri- 
vate property from the royal domain. It was incumbent, there- 
fore, upon the defendants, to show that the land in question 
had been so granted by the Spanish authorities; otherwise the 
United States were entitled to recover it. 

The defendants, in their answer, allege, that it is part of a 
tract of land that was granted to the Marquis de Maison Rouge 
by an instrument of writing executed by the Baron de Caronde- 
letin 1797. ‘This instrument refers to the royal order of 1795, 
and the figurative plan of Trudeau. The defendant Coxe also 
refers in his answer to these instruments, as containing a part of 
the evidence of his title; relying upon the paper of 1795 as 
showing the services which formed the consideration of the in- 
strument upon which he relies as a grant. ‘These instruments 
were all received by the Circuit Court as authentic and sufficient- 
ly proved, and are set forth at large in the record. The question 
between the United States and the defendants is, whether, 
according to the Spanish laws at that time in force in the 
province of Louisiana, the instrument of writing dated in 
1797 passed the title to the land described in the figurative 
plan of ‘Trudeau to the Marquis de Maison Rouge, as his pri- 
vate property. 

This is a question of law to be decided by the court. And 
it is altogether immaterial to that decision to inquire what em- 
igrants were introduced by Maison Rouge, or what authority 
lhe exercised within the territory in question, because what- 
ever was done by him is admitted to have been done under and 
by virtue of the authority derived from the instruments before 
mentioned ; and it depends upon their construction to deter- 
mine whether it was done as the agent of the government 
or as owner of the land. His acts cannot alter their construc- 
tion. 

Confusedly, therefore, as this record has been made up, and 
loaded as it is with irrelevant and unnecessary parol testimony, 
the facts upon which the question of title arises are as fully be- 
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fore us as if they had been set forth in the form of a case 
stated ; the disputed question as to the authority of the plan of 
Trudeau being, so far as this writ of error is concerned, finally 
settled by the decision of the Circuit Court. 

We proceed, then, to examine the question of title, and to in- 
quire whether the land in question was conveyed to the Marquis 
de Maison Rouge by the Spanish authorities before the cession 
to the United States. 

The paper executed in 1795 is evidently a contract to bring 
emigrants intg the province, and not a grant of land. But as 
the instrument relied on by the defendants as a grant refers to 
this, and is founded upon it, it is necessary to examine particu- 
larly the stipulations contained in it, in order to ascertain its 
object, and to see what rights were intended to be conferred in 
the land destined for the proposed settlement, and to whom 
they were to be granted. 

This agreement states that the Marquis de Maison Rouge, an 
emigrant French knight, had proposed to bring into the province 
thirty families, also emigrants, for the purpose of forming an es- 
tablishment with them on the lands bordering on the Washita 
River, designed principally for the culture of wheat and the 
manufacture of flour. And the provincial authorities agreed to 
pay to every family one hundred dollars for every useful laborer 
or artificer in it, to furnish guides from New Madrid or New 
Orleans to the place of destination, to pay the expenses of their 
transportation from those places, and to grant to each family 
containing two white persons fit for agriculture ten arpens of 
land, extending back forty arpens, and increasing in the same 
proportion to those which should contain a greater number of 
white cultivators. And European servants brought by the 
emigrants, bound to serve six or more years, if they had fam- 
ilies, were to be entitled to grants of land, proportioned in the 
same manner to their numbers, upon the expiration of their 
term of service. 

It will be observed, that this contract contains no stipulation 
in favor of Maison Rouge. All the engagements on the part 
of the government are in favor of the emigrants who should 
accept the conditions. Indeed, it seems to have been no part 
of the purposes of this agreement to regulate the compensation 
which he was to receive for his services. Its only object, as 
appears by the concluding sentence, was to make known the 
offers made by the Spanish government to those who were dis- 
posed to come. It was therefore to be shown by the Marquis 
to those whom he invited to remove to his establishment, and 
it does not appear to have been thought necessary, and per- 
haps was not desirable, that his compensation or his interest in 
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forming the colony should be made public. That was a mat- 
ter between him and the Spanish authorities, which doubtless 
was understood on both sides. And whether it was to be in 
money, or in a future grant of land, does not appear. Certainly 
it was not to be in the land on which this establishment was 
to be formed, because the government was pledged to grant it 
to the colonists. The provincial authorities, it seems, had not 
the power, by virtue of their official stations, to enter into 
this agreement. After it was drawn, it was transmitted to the 
king of Spain for his approval ; and he ratified and confirmed 
it by aroyal order. All that was done under it, therefore, was 
done under the authority of this special order, and not by vir- 
tue of any power which belonged to the provincial officers, in 
virtue of the offices they held. 

It is manifest from this contract, approved as it was by the 
king, that Spain was at that time particularly anxious to 
strengthen herself in Louisiana, on the Washita River, by emi- 
grauts from Europe. It is a matter of history, that, at that 
period, the political agitations in France and the neighbouring 
nations on the continent of Europe induced many to emigrate. 
These emigrants were, for the most part, persons who were at- 
tached to the ancient order of things, or who were alarmed or 
dissatisfied with the changes which were taking place around 
them, and consequently were precisely of that character, and 
imbued with those political feelings, which the Spanish govern- 
ment would prefer in the colonists who settled in the province 
of Louisiana. 'The very liberal and unusual terms offered in 
this contract shows its anxiety on the subject. Its evident ob- 
ject was to obtain a body of agriculturists from the continent 
of Europe, who would settle together under one common leader, 
in whom the government could confide, and form a colony or 
establishment of themselves. Such a colony, in sufficient 
numbers to afford some degree of protection against Indian 
marauders, would, by opening, cultivating, and improving the 
place of their settlement, create inducements to others of their 
friends or countrymen to join them, and thus promote the 
early settlement of that part of the province, which this agree- 
ment shows the Spanish government was anxious to ac- 
complish. 

The Marquis de Maison Rouge, it seems, from his position 
as an emigrant French knight, was regarded as a suitable per- 
son to be employed in forwarding this policy. What were his 
peculiar duties is not defined in this agreement; but it ap- 
pears that he was to make known the offers of the government, 
and select the colonists, and superintend the settlement and 
formation of the establishment. It is too plain to be question- 
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ed, that, in doing this, he was, by the agreement, to act as the 
agent of the government, and not as the proprietor of the land. 

The contract specifies no particular place on the Washita. 
It merely provides that it should be on the lands bordering on 
that river. And the Spanish authorities, in their desire to 
settle that part of the province, —as these unusual offers so 
clearly evince, — would naturally be ready to make grants to 
others. ‘There was danger, therefore, that the unity of the 
establishment of Maison Rouge might be broken in upon by 
intervening grants to persons with whom he had no connec- 
tion, and who, as they did not come under his auspices, might 
not be disposed to submit to his superintendence, or acknowl- 
edge the authority which the Spanish government had con- 
ferred on him. The success of his establishment might thus 
be endangered. ‘There was another omission. He contracted 
to bring in thirty families. It might well be doubted, under 
the terms of this agreement, whether the promises of the 
government extended beyond that number; and others might 
be deterred from coming, under the impression that they would 
not reap the like advantages. ‘These omissions were calculated 
to embarrass the establishment, and retard its success. Indeed, 
it appears by the figurative plan of ‘Trudeau, that grants to oth- 
ers had then already been made in the territory there marked 
out ; and it will appear, we think, upon examining the instru- 
ment of 1797, that these were the omissions it intended to 
supply, and the difficulties it intended to remove. It was to 
carry the plan of 1795 into more perfect execution, not to make 
a grant to Maison Rouge. 

It begins by reciting that the Marquis de Maison Rouge had 
nearly completed the establishment on the Washita which he 
was authorized to make by the royal order of 1795, and then 
assigns, as a reason for executing this instrument, the desire to 
remove for the future all doubts respecting other families or 
new colonists that might come to establish themselves. This 
is the only motive assigned, and therefore was the only object 
which this paper was intended to accomplish. The doubt had 
arisen under the contract of 1795, and that doubt did not con- 
cern Maison Rouge nor the thirty families which he kad con- 
tracted to bring, but other families and new colonists that 
might come to establish themselves. And in order to remove 
these doubts, it destines and appropriates for the establishment 
aforesaid the thirty superficial leagues marked in the plan of 
Trudeau, under the terms and conditions stipulated and con- 
tracted for by the said Maison Rouge. That is to say, it ap- 
propriates a large tract of country, far beyond the wants of the 
thirty families, in order to show that there would be room for 
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the other families or new colonists. It is to be for the exclu- 
sive use of the colony which Maison Rouge was to establish, 
to prevent the apprehension of disturbance from other persons ; 
and it is declared to be under the same terms and conditions, 
in order to satisfy those other families, or new colonists, that 
the liberal provision made for the thirty families would also be 
extended to them. And the instrument also states that this 
territory is appropriated for “the establishment aforesaid,” that 
is, for the establishment authorized by the contract of 1795, 
and not for one to be made under a new contract ; and it fur- 
ther States, that it is made by virttie of the powers granted by 
the king, —evidently referring to the royal order which was 
before mentioned in this instrument, and showing that the pro- 
vincial officers who signed it were acting under special author- 
ity, and not under their general powers to grant land. Every 
expression in this instrument indicates that it was executed to 
remove doubts which might arise under the previous contract, 
and to carry that plan into full effect. There is not a word or 
provision in it which implies that there were any doubts about 
the rights of Maison Rouge under his contract, or that he was 
to have any other rights under this than were given to him by 
his former agreement. ‘The land is appropriated for ‘the 
establishment aforesaid.” In other words, it was to be the 
same establishment, with the same rights, but with limits more 
distinctly defined, and the rights of other families and new 
colonists who might unite themselves with the original thirty 
more clearly recognized. 

It is said that the last instrument should be construed by 
itself, as distinct from the previous contract, and that the con- 
tract of 1795 was referred to merely to show the services 
which were rendered under it by the Marquis de Maison 
Rouge, as the consideration upon which this grant was made 
to him. It is a sufficient answer to this argument to say, that 
the last instrument, in express terms, states that the motive for 
making it was to remove doubts in the former one as to other 
families and new colonists, and consequently could not have 
been designed to be an independent agreement, conferring new 
rights upon Maison Rouge alone. It in effect negatives the 
idea, that the first was regarded as a mere consideration ; for 
upon such an interpretation, there would be no doubts to be 
removed as to the new colonists. They would have no inter- 
est in it. There would be the certainty that the services had 
been rendered by Maison Rouge, and that this instrument 
intended to reward him.’ Besides, the last instrument would 
be unmeaning and unintelligible without referring to the 
first, and construing them together. It would be impossi- 
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ble, without taking the two agreements together, to understand 
from the last what was meant by the establishment of the 
Marquis de Maison Rouge, or how it was to be formed, or what 
were to be the privileges of the new colonists, or what were 
the conditions contracted for by Maison Rouge. None of these 
things are specified in the instrument of 1797. It refers for 
them to the former contract. 

But if this instrument is taken by itself, and regarded as in- 
dependent of the other, it contains no words of grant, none 
of the words which were employed in the colonial Spanish 
grants which intended to sever the land from the royal do- 
main, and to convey it as individual private property. It is 
true that the Spanish colonial grants are in general more sum- 
mary and brief than common law conveyances. But they are 
by no means locsely or carelessly expressed ; and it must not 
be supposed that they are ambiguous because they are brief. 
On the contrary, the intention to convey is always expressed 
in clear and distinct terms. And these grants, like the patents 
for land issued by the government in this country, appear to 
have been prepared by oflicers of the government well ac- 
quainted with the colonial usages and forms. Thus, for ex- 
ample, in the case of Arredondo and Son, reported in 6 Peters, 
694, where the grant was for a large tract, upon condition that 
the parties should at their own expense establish two hundred 
families upon it, it is expressly stated, that the land was grant- 
ed according to the figurative plat, ‘in order that they may 
possess the same as their own property, and enjoy it as the 
exclusive owners thereof.” 

It cannot be supposed that a grant of thirty superficial 
leagues, far beyond the quantity usually conveyed to an indi- 
vidual, would have been carelessly drawn in new and unusual 
terms, calculated to create doubts, and that established forms 
and usages would be disregarded and needlessly departed from. 
Certainly there is every reason to believe, that, if this land was 
intended to be conveyed to the Marquis de Maison Rouge, that 
intention would have been expressed with at least ordinary 
perspicuity. Yet, among the many cases of Spanish colonial 
grants which have come before this court, we are not aware of 
one, great or small, in which a paper in language resembling 
this has ever before been produced and claimed as a grant. 

The note at the foot of this instrument has been relied on 
to prove that it was intended to be a grant. We think it is 
not susceptible of that construction, and that its language 
proves the contrary. The note is a short one, and merely 
says, that, “in conformity with his contract, the Marquis de 
Maison Rouge is not to admit or establish any American on 
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the lands included in his grant.’”’” The lands mentioned in this 
note are undoubtedly the lands described in the body of the 
instrument, and his establishment was to be formed on them. 
The note apprises him, that, in doing so, he must conform to 
his contract, and not admit any American. ‘There was there- 
fore a preéxisting contract in relation to this settlement, by 
which the rights of the parties were defined, and by which 
Maison Rouge was prohibited from admitting or establishing 
Americans upon this land. The contract referred to is evi- 
dently the contract of 1795. We hear of no other. The thirty 
families which Maison Rouge was to introduce under that 
agreement were to be emigrants, — Europeans; and he is to 
conform to this stipulation, in introducing the other families 
and new colonists, in the thirty superficial leagues marked out 
on Trudeau’s plan. ‘They were not to be Americans. The 
establishment formed on this land was therefore to be made 
under the contract of 1795, and the rights of both parties reg- 
ulated by it. The note in question was appended, because 
the body of the instrument referred only to the undertakings 
of the government, and without this note Maison Rouge 
might have regarded himself as absolved from his agreement 
as to the character of the additional or new colonists. But 
how could he be required to conform to his contract, unless 
the contract spoken of was to be carried into execution upon 
this territory? ‘The words, “lands included in his grant,” 
which are used in the note, mean nothing more than the lands 
set apart and appropriated by this instrument for his establish- 
ment; and to give them any other meaning would make this 
brief note unmeaning and inconsistent with itself. He was 
not to admit or establish Americans in the territory destined 
and appropriated for the establishment which he was to form, 
under the contract of 1795,—that contract requiring this 
establishment to be formed of emigrants. This appears to be 
the plain meaning of this note, and we can see nothing in it 
that will justify a different construction, or give any reason to 
suppose that a grant was intended to Maison Rouge as his 
private property. 

It is objected, also, that the decision of the Circuit Court, 
upon the question of title, is not brought here by the writ of 
error, because no exception was taken to it in the court below. 
Sut no exception can be taken where there is no jury, and 
where the question of law is decided in delivering the final 
judgment of the court. It is hardly necessary to refer to au- 
thorities on this point; but it may be proper to say, that in 
Craig v. The State of Missouri, 4 Peters, 427, and in another 
case which we shall presently notice, this court have held, 
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that, where the Circuit Court decides, as in this case, both the 
fact and the law, no exception can regularly be taken. Even 
in a court of common law, an exception is never taken to the 
judgment of the court upon a case stated, or on a special ver- 
dict ; yet the judgment is subject to revision in the appellate 
court. ‘The same rule must prevail where the facts upon 
which the inferior court decided appear in the record ; — like a 
case stated, the question in the superior court necessarily is, 
whether the judgment of the court below was erroneous or 
not upon the facts before it, as they are certified in the 
record. 

Under this view of the subject, which brings the question of 
right directly before us for decision, it is perhaps hardly neces- 
sary to say any thing as to the manner in which the judgment 
was entered in the Circuit Court. But if the defence of King 
could have been maintained, yet the language in which the 
judgment was rendered is open to serious objection. It may 
have been intended to cover only the land in controversy in the 
suit against King. But it may well bear the construction of 
being not only a judgment in favor of King, but also in favor 
of Coxe, for the large portion of this territory to which he claims 
title in his answer, and for which he became plaintiff in recon- 
vention against the United States under the Louisiana practice. 
In the opinion before mentioned, which was filed by the judge 
after the case had been removed by writ of error, he states that 
he overrules the plea in reconvention because it placed the 
United States in the attitude of a defendant as to the land thus 
claimed. This decision is undoubtedly right. But yet in the 
judgment, as stated in the record, the plea in reconvention is 
not overruled, and its language would rather seem to imply 
that it was a judgment against the United States in favor of 
Coxe for the land claimed by him in reconvention, as well as in 
favor of King for the land sued for by the United States. If 
this is the meaning of the judgment, it would be obviously 
erroneous, even if King had made good his defence. But it is 
unnecessary to decide what is its legal construction, because, 
in either view of it, the judgment is erroneous, and must be 
reversed. 

Neither is it necessary to examine in detail the exceptions 
taken at the trial to the admission of testimony. In some un- 
important particulars, the evidence objected to was not admis- 
sible. But where the court decides the fact and the law with- 
out the intervention of a jury, the admission of illegal testi- 
mony, even if material, is not of itself a ground for reversing 
the judgment, nor is it properly the subject of a bill of excep- 
tions. If evidence appears to have been improperly admitted, 
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the appellate court will reject it, and proceed to decide the 
case as if it was not in the record. This is the rule laid down 
in the case of Field et al. v. The United States, 9 Pet. 202, and 
is undoubtedly the correct one. It is certainly proper, where 
evidence supposed not to be legal is received by the court, to 
enter on the record that it was objected to. But this is done to 
show that it was not received by consent, and a formal bill of 
exceptions is not required to bring it to the notice of the supe- 
rior court. It may, however, be done in that form, if the par- 
ties and the court think proper to adopt it; and the objections 
have been so stated in this case, in conformity, we presume, 
with the Louisiana practice. But as the material evidence in 
the case was all legally before the Circuit Court, it would be 
useless to examine whether errors were committed as to por- 
tions of it which are altogether unimportant. And this court 
being of opinion, for the reasons hereinbefore stated, that this 
instrument of writing relied on by the defendants did not 
convey, or intend to convey, the land in question to the Marquis 
de Maison Rouge, the judgment of the Circuit Court must be 
reversed, and the cause remanded, with directions to enter a 
judgment for the United States for the land described in their 
petition. 


Mr. Justice McLEAN, Mr. Justice WAYNE, Mr. Justice 
McKINLEY, and Mr. Justice GRIER dissented from this 
opinion. Mr. Justice McLLEAN and Mr. Justice WAYNE filed 
opinions in writing, as follows. 


Mr. Justice McLEAN. 

Had not my brother judges pronounced the above opinion, I 
should not have supposed there could be any difficulty in de- 
termining the character and effect of the grant in question. 
Being in the minority, I shall only state some of the grounds 
on which my opinion has been formed. 

The validity of the grant depends upon the laws of Spain in 
1797, the time it bears date. Those laws were foreign, and 
are required to be proved. The incorporation of Louisiana into 
the Union cannot affect this principle. The treaty of cession 
and the acts of Congress subsequently enacted, recognizing pri- 
vate rights in the ceded territory, only reiterated the well-estab- 
lished principles of the laws of nations. In the language of the 
act of Congress, we are to look “to the Jaws and ordinances of 
the government under which the claim originated.” 

On the 17th of March, 1795, the Baron de Carondelet, Governor 
of Louisiana, and others, entered into a contract with the Mar- 
quis de Maison Rouge, which was sanctioned by the king of 
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Spain, to bring into “ these provinces thirty families, emigrants, 
for the purpose of forming an establishment with them on the 
lands bordering upon the Washita, designed principally for the 
culture of wheat,” &c., on the following conditions : — Ist. 
T'wo hundred dollars to be paid out of the royal treasury for 
every family composed of two persons fit for agriculture, &c., 
four hundred dollars to those having four laborers, and in the 
same proportion for a less number. 2d. A guide to be fur- 
nished them. 3d. Their transportation to be paid, not exceed- 
ing three thousand pounds to each family. 4th. Ten arpens 
of land, extending back forty arpens, for a family of two labor- 
ers, and in the same proportion for a greater number. 5th. 
Other privileges. 

The Marquis performed much labor, and consequently in- 
curred much expense, in the fulfilment of the contract. And 
on the 20th of June, 1797, the Baron de Carondelet and Andres 
Lopez Armesto executed to the Marquis the following instru- 
ment : — “ Forasmuch as the Marquis de Maison Rouge is near 
completing the establishment of the Washita, which he was 
authorized to make for thirty families, by the royal order of 
July 14th, 1795, and desirous to remove for the future all 
doubt respecting other families or new colonists who may come 
to establish themselves, we destine and appropriate conclusively 
for the establishment of the aforesaid Marquis de Maison Rouge, 
by virtue of the powers granted to us by the king, the thirty 
superficial leagues marked in the plan annexed to the head of 
this instrument, with the limits and boundaries designated, 
with our approbation, by the Surveyor-General, Don Carlos 
Lareau Trudeau, under the terms and conditions stipulated and 
contracted by the said Marquis de Maison Rouge,” &c. 

‘‘ Note, that, in conformity with his contract, the Marquis 
de Maison Rouge is not to admit or establish any American in 
the lands included in his grant.” 

The certificate of the surveyor, Carlos Trudeau, laid down 
the surveys with precision, stating the superficial total at two 
hundred and eight thousand three hundred and forty-four su- 
perficial arpens, equal to thirty leagues, &c. And the sur- 
veyor adds: — “It being well understood that the lands in- 
cluded in the foregoing plats, which are held by titles in 
form, or by virtue of a fresh decree of commission, are not to 
compose a part of the thirty degrees; on the contrary, the 
Marquis of Maison Rouge promises not to injure any of the 
said occupants, promising to maintain and support them in all 
their rights, since if it should happen that the said thirty leagues 
should suffer any diminution of the land occupied, there will be 
no objection or inconvenience to the said Marquis de Maison 
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Rouge’s completing or making up the deficiency in any other 
place where there are vacant lands, and to the satisfaction of 
the concerned.” 

This survey, being annexed to the patent and referred to in 
it, constitutes a part of the grant, with the conditions speci- 
fied. 

The error in the argument seems to be in supposing this 
grant to have been issued in fulfilment of the contract of 1795. 
The grant was in no way connected with that contract, except 
as showing the consideration on which the grant was made to 
the Marquis, and with the express view of relieving the royal 
treasury, which was often without funds, from the charges im- 
posed by the contract. Charles Tessier, now a judge in Louis- 
iana, was chief clerk in the land-office, and who made out the 
grant, states, that ‘‘ Rendon and Morales successively filled the 
office of intendant, and being charged with the public finances, 
which were greatly embarrassed for want of money, they made 
difficulties about paying for the families which Maison Rouge 
introduced and was authorized to introduce, and tried to get 
rid of farther advances to Maison Rouge.’ And the witness 
says the land was not worth so much as the expenses of the 
government might amount to in the end. And J. Mercier, 
another witness, confirms the statement of Tessier. 

The truth of these statements is sustained by the words of 
the grant. The royal order of 1795 being referred to, the grant 
states : — ‘‘ And desirous to remove for the future all doubt re- 
specting other families or new colonists who may come to estab- 
lish themselves, we destine and appropriate conclusively for the 
establishment of the aforesaid Marquis de Maison Rouge,” &c. 
Now it must be observed that the Marquis was the mere agent 
of the government under the contract of 1795. He was to 
have no interest in the land, nor did the government, in the 
contract, propose to pay him for his services. That this enter- 
prise was deemed one of great importance is shown by the 
gratuity of land and money given by the government to fam- 
ilies, and also in agreeing to pay the expense of their transporta- 
tion. And the government being ‘desirous to remove for the 
future all doubt respecting other families or new colonists who 
may come to establish themselves,” &c. These were no part of 
the families under the first contract, but “ other families.’”? So 
that the families or colonists which should come under the 
grant were not to come under the contract, but to settle under 
the grant, having no claim on the government. This relieved 
the royal treasury from any further embarrassment on account 
of the contract of 1795, and removed all doubts in regard to 
such settlers. 
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But the land was granted to the Marquis de Maison Rouge, 
subject only to the terms of the grant and of those specified in 
the certificate of the surveyor, which were incorporated into the 
grant. The conditions thus expressed were, that the Marquis 
should not admit “any American in the lands included in his 
grant.” And he was to protect the rights of those who had a 
good title to lands within his grant, and should receive other 
lands in lieu of those thus held. ‘These two conditions consti- 
tuted the contract referred to, I have no doubt, in the note af- 
fixed to the grant. There was, then, no connection between 
the grant and the contract of 1795, except as the latter showed 
the meritorious services of the Marquis, which constituted, in 
part at least, the consideration of the grant. 

But was this instrument a grant? Under the common law 
it was not a grant, but it is one under the civil law. If the in- 
strument separates the land from the public domain, and appro- 
priates it to.the use of an individual, it isa grant. No words of 
inheritance or terms of grant are necessary by the civil law. 
In this grant the words are, ‘‘ We destine and appropriate con- 
clusively for the establishment of the aforesaid Marquis,” &c. 
Now these terms appropriate the land described “ conclusively.” 
Nothing could be more specific than this. It separates the land 
designated in the plat from the lands in the crown, and no sub- 
sequent condition was annexed. He had nearly completed the 
establishment of the Washita under the contract of 1795, and 
for these services the grant was made. If the grant had re- 
quired the Marquis to do certain things, as to settle a number 
of families, there would be some apparent ground to say, that 
he, or those claiming under him, must show a preformance of 
the condition. But even in such a case the grant would be 
good, for the cession of the country by Spain to France, and 
by France to the United States, within a short time after the 
grant, would have excused the performance of such a condition. 
It would be strange indeed if our government should require 
the performance of a condition which excludes our own citizens 
from benefits, and gives them to foreigners. This point has 
been decided in the case of Arredondo. 

But the most conclusive answer to this view is, that the 
grant required no such condition, and that, in this respect, it has 
no connection with the contract of 1795. That contract, by 
this grant, was admitted to be nearly completed, and there was 
no requirement that it should be completed. It was found 
burdensome to the treasury, and was abandoned. Under that 
contract, titles were made to the settlers, and not to the Mar- 
quis. And the land for the thirty families would have required 


-a small tract in comparison with that covered by the grant. 
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This instrument, it is said, does not purport to be a gzant. 
If this be so, those who issued it, and all others who have ofli- 
cially and professionally examined it heretofore, have been 
strangely mistaken. Charles Tessier, who was a principal clerk 
in the office of the Spanish government of Louisiana for making 
grants of land, and who made out this grant, says it ‘“ was de- 
nominated and considered as a titulo en forma, and was such 
complete and perfect evidence of title as not to require any 
other to validate or strengthen it.” J. Mercier, who was a 
clerk in the land-office with Tessier, also states that it is a 
grant. Both of these persons, from their public duties, must 
have been as well acquainted with the forms of titles then 
used, and indeed better, than any other persons. And this is a 
matter of fact to be established. 

The commissioners appointed by the government to investi- 
gate land titles in Louisiana reported, in 1812, “that the in- 
strument under date of the 20th June, 1797, is a patent, or 
what was usually, in Louisiana, denominated a title in form.” 

This claim being before the House of Representatives in 
1817, a committee reported, that they “ are of opinion that it is 
a legal and formal title, according to the laws and usages of the 
province of Louisiana.” Other reports were made by a com- 
mittee of the Senate confirmatory of the grant. The confir- 
mation of the claim to a league square, by Congress, was a rec- 
ognition of the grant. On no other supposition could the act of 
the 29th of April, 1816, confirming the league square, have 
been passed. 

There can be no question that this grant would have been 
held valid under the Spanish government, and, both by the 
treaty of cession and the laws of nations, it must be held valid 
by this government. ‘The largeness of the claim can be no 
objection to it. Tracts as large were given, for services less 
meritorious than those rendered by the Marquis de Maison 
Rouge, by the Spanish government. Grants were made, under 
that government, for services, civil or military, performed or to 
be performed. And there was no service deemed more meri- 
torious by Spain, except military service, than that of estab- 
lishing colonies, reducing the country to cultivation, construct- 
ing mills, and other improvements. The quantity granted was 
left generally to the discretion of the governor or other officer 
who represented his sovereign in making the grant. 

If this instrument be a grant which would have been held 
valid by the Spanish government, then we are bound in good 
faith so to consider it. And I cannot entertain any doubt that 
it is a complete grant, and therefore I dissent from the decis- 
ion of a majority of the court. 
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Mr. Justice WAYNE. 

Four of us do not concur with the majority of the judges in 
the judgment given by them in this case. 

I will now give my reasons for not doing so, comprehending 
in what I shall say, as well I can, those objections which were 
urged, in our consultations upon the case, by Messrs. Justices 
McLean, McKinley, and Grier, against the judgment. 

Apart from every consideration connected with the intrinsic 
validity of the grant, and the defendants’ title under it, I regard 
this judgment as unwarranted either by the case presented on 
the record, by the conduct and decision of this court in respect 
to it at the last term, or by the course and argument of coun- 
sel which have necessarily resulted from, and been limited by, 
that decision. Besides, in my view, it does injustice to other 
parties, now regularly before the court, who were entitled to 
be heard, according to our rules and practice, before a decision 
was made which, in effect, decides their rights, and takes what 
may be their property from them, without a hearing. 

On these grounds I dissent from the judgment. But in ad- 
dition to them, the evidence on the record, imperfect as it may 
seem to be to others as to the intrinsic merits of the defend- 
ants’ title, — for that point does not purport to be now present- 
ed for our adjudication, —is yet sufficient to satisfy me that the 
grant to the Marquis de Maison Rouge is, in form and substance, 
genuine, valid, and complete, conferring upon him, and those 
who claim under him, a just and perfect title under the treaty 
by which Louisiana was ceded to the United States. 

This suit was a petitory action, brought by the United States 
in the Circuit Court of Louisiana, in the year 1843, to recover 
from the defendant, Richard King, a tract of land of 4,606 
acres, lying on the west side of the Washita River, in that State. 
The defendant denied that the United States had any title to 
the land; and he further prayed, in accordance with the law 
and practice of Louisiana, that, as he derived his title by pur- 
chase from Daniel W. Coxe, who had warranted it, he might 
be cited as warrantor, and made a party defendant in the suit. 

Coxe came in and filed his answer. He also denied that the 
United States had any title to the land ; and he further alleged, 
that the tract in controversy was part of a large body of land 
to which his own title was a valid one, derived from the Mar- 
quis de Maison Rouge, who was gn inhabitant of Louisiana, to 
whom the Spanish government had granted it in due form, and 
in whom it was legally vested previous to the treaty of the 30th 
of April, 1803, which ceded that territory to the United States, 
and guarantied to the inhabitants the full enjoyment of their 
property. In his answer, he further put in a plea of “recon- 
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vention,” also in accordance with the law and practice of Louis- 
iana, wherein he asked to be quieted in his own title to the 
whole grant, against the United States; and he annexed a 
statement, marked Schedule A, in which the different tracts 
sold by him since he became the purchaser were particularly 
set forth, among which was that conveyed to the defendant 
King, for the recovery of which the suit was brought. 

By the Code of Procedure of Louisiana, (Art. 494, 495,) the 
mode of proceeding in which must, by the provisions of the 
act of Congress of the 26th of May, 1824, (4 Stat. at Large, 
§3,) regulate the practice of the courts of the United States in 
that district, either party is entitled to a trial by jury; but if 
that mode is not preferred, the issue of fact, as well as of law, 
is to be tried by the court, the finding of the facts by the 
court being, in that event, equivalent to the verdict of a jury. 
This was done in the present case. 

In the summer of 1843, the defendant and warrantor, Coxe, 
being anxious for the termination of the suit, entered into an 
agreement, which appears on the record, (page 80,) whereby it 
was stipulated that it should be immediately set down for trial, 
and he consented to the admission of much documentary evi- 
dence, chiefly derived from, or appended to, reports of commit- 
tees of Congress. Among these documents was a pamphlet 
published by a person of the name of Girod, who was an ad- 
verse claimant to a tract of land alleged to be within the Mai- 
son Rouge grant; and also several depositions, annexed to the 
pamphlet, which purported to have been legally taken in suits 
that had been instituted many years before against the defend- 
ant Coxe. It was also stipulated by the agreement, that bills 
of exceptions might be taken by either party, not only during 
the actual trial, but even after the decision, until the record, if 
there should be a writ of error, was transmitted to this court. 

When the trial came on, the plea of reconvention put in by 
the warrantor was dismissed by the court, “ because, under the 
practice of Louisiana, it is to be regarded in the light of a new 
suit, and consequently places the government in the attitude of 
a defendant before the court.” (Record, 182.) 

In addition to the documentary evidence admitted by the 
agreement, a number of persons were examined at the bar. 
Their testimony appears to have been mainly directed to estab- 
lish the genuineness and authenticity of the grant of Baron 
Carondelet to Maison Rouge, and of the plano figurativo of 
Trudeau, the surveyor-general, which was annexed to it; to 
rebut the contrary evidence derived from Girod’s pamphlet, and 
which was supposed to exist in the old depositions printed with 
it; and to show the complete validity of the grant in question, 























862 SUPREME COURT. 





The United States v. King et al. 





so far as it depended on the Spanish laws and the recognized 
and settled practice of the Spanish government. None of the 
oral testimony —and there were seven or eight witnesses — 
was reduced to writing, or appears in any shape or form upon 
the record. 

After a trial, which occupied several days, the Circuit Court 
found and decreed the grant of the 20th of June, 1797, to be 
a valid instrument, and adjudged the title under it of the de- 
fendant King, and Coxe, his warrantor, to be legal and good to 
the tract mentioned in the answer of the former, and in Sched- 
ule A annexed to that of the latter. This, under the law and 
practice of Louisiana, was a complete and definite finding by 
the court of the facts at issue, — equivalent to the verdict of a 
jury. 

No opinion was delivered by the court at the time this de- 
cree was given, but one was subsequently prepared and filed, 
and is annexed to the record. It presents in a cogent and suc- 
cinct manner, but more in detail, the matters of fact, of which 
the decree gives the summary result ; and shows that they were 
founded on very full evidence, oral as well as documentary, 
and especially that the testimony derived from Girod’s pam- 
phlet was, in the opinion of the court, conclusively disposed 
of by that of “persons who had equal, if not better, opportu- 
nities of acquiring a knowledge of the facts set forth.” 

No exception was taken on the behalf of the United States to 
any portion of this opinion, although the agreement gave full 
power to counsel to do so at any stage of the legal proceedings. 

In the progress of the trial, however, five bills of exceptions 
were taken by the counsel of the United States to the rulings 
of the court, and three by the defendants. Upon the latter it 
is unnecessary to express an opinion, as the judgment was in 
favor of the defendants, further than to remark, that, if it had 
been otherwise, they might have afforded a suflicient ground 
for its reversal. 

The bilis of exceptions on the part of the United States did 
not embrace any error in the opinion of the court, or in its de- 
cision of any legal point arising out of the validity of the grant, 
or its construction, or the Spanish law or practice in relation to 
such instruments, but were confined exclusively to the rejec- 
tion and admission by the court of certain documentary evi- 
dence. ‘'T'o each bill of excepgions was annexed, separately 
and distinctly, the testimony connected with it and necessary 
to a decision upon it. 

A writ of error was issued in behalf of the United States, 
returnable to this court at December term, 1843. With 
this writ of error were returned not only the five bills of 
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exceptions taken by the counsel of the United States, with the 
evidence embraced therein, but also the three bills of exceptions 
taken by the defendant. This, however, formed but asmall part 
of the errors of the clerk of the Circuit Court in making up and 
returning the record. ‘To these bills of exceptions he annexed a 
creat mass of documentary testimony, a large part of which con- 
sisted of printed pamphlets, and among them the pamphlet of 
Girod, with its appendix ; but whether all even of the documen- 
tary testimony which had been exhibited at the trial was em- 
braced, -did not appear ; and it is certain that no portion what- 
ever of the parol evidence had been reduced to writing, or was 
embraced in the record, although the judge had expressly relied 
upon it as contradicting the allegations in the documentary 
evidence. It also contained evidence on the part of the defend- 
ant, to prove that the grant in question was a valid grant, accord- 
ing to the Spanish laws and practice in regard to such official acts. 

On this singular record, the case was argued before this court 
on the 24th of February, 1845. The opinion of the court (3 
Howard, 773) was against the validity of the grant, the judg- 
ment of the Circuit Court was reversed, and the cause was 
remanded to it “for further proceedings to be had thereon in 
conformity with the opinion of the court.” 

In the argument of the case, reference was largely had to the 
documentary evidence improperly introduced into the record ; 
and the plaintiffs’ bills of exceptions, which alone were properly 
before the court, were scarcely adverted to. 

The opinion of the court was put upon the fact, which it 
considered established by the testimony, that the certificate of 
Trudeau, or the plano figurativo, annexed to the grant, was an- 
tedated and fraudulent ; and that therefore, if the grant itself 
was a genuine instrument, it had not “ the aid of an authentic 
stuvey to ascertain and fix the limits of the land, and to deter- 
mine its location.” This opinion in regard to the genuineness 
of the certificate of Trudeau was thus expressed : — “ After an 
attentive scrutiny and collation of the whole testimony, we 
think it is perfectly clear that this certificate of Trudeau is 
antedated and fraudulent; and we refer to the evidence of 
Filhiol, McLaughlin, and Pommier, as establishing conclusively 
that the actual survey, upon which this certificate was made 
out, did not take place until December, 1802, and January, 
1803; and that the one referred to by the governor in the 
paper of 1797 (the alleged grant) was for land in a different 
place, and higher up the Washita River. We are entirely con- 
vinced that the survey now produced was not made in the life- 
time of the Marquis of Maison Rouge, who died in 1799, but 
after his death, and at the instance of Louis Bouligny, who, ac- 
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cording to the laws of Louisiana, was what is there termed the 
forced heir of the Marquis; and that it was made in anticipa- 
tion and expectation of the cession of the country to the United 
States, the negotiations upon that subject being then actually 
pending, and the treaty of cession signed on the 30th of April, 
1803. We see no reason to doubt the truth of the witnesses 
to whom we have referred. On the contrary, they are sup- 
ported by the testimony of other witnesses, and by various 
circumstances detailed in the record.” 

It will be seen from this opinion, that the judgment of the 
reversal of this court was not founded upon any error of law 
presented in the bills of exceptions in the record, nor even 
upon any facts stated in those bills of exceptions; but that 
it was purely a judgment on the facts of the case, different 
from that which was found by the Circuit Court of Louisiana, 
sitting without a jury, and found mainly upon the old deposi- 
tions of three witnesses, which are in the appendix to Girod’s 
printed pamphlet. Neither in the judgment, nor in the opinion 
of the court, did I concur at that time. 

Upon the return of the record, with this opinion, to the Cir- 
cuit Court of Louisiana, on the 9th of May, 1845, the attorney 
of the United States moved that the case should be taken up 
for final decision. The attorney of the defendant, on the 
other hand, moved for a new trial, and prayed for a jury; and 
in an affidavit, it was sternly urged upon the court, that, in the 
previous trial, the case had been prepared and conducted under 
the belief of the law being well settled, that, in a petitory ac- 
tion, in which neither party called for a jury, the finding of 
the facts by the court would be considered by the Supreme 
Conrt as equivalent to a special verdict, and would not be 
reversed, except so far as they might be brought up by bills 
of exceptions. The affidavit then went on to show, not only 
that several witnesses, whose testimony was not reduced to 
writing, had proved the genuineness of the certificate of 
Trudeau, and his unimpeachable official and private charac- 
ter, but that the very depositions of Filhiol, McLaughlin, and 
Pommier, from which the Supreme Court took the facts on 
which it mainly relied, discarding from them the finding of the 
Circuit Court, were ex parte, and had been taken without notice 
to, or the knowledge of, the claimants under the Marquis of 
Maison Rouge. The affidavigthen alleged that the defendants 
could again prove before the jury, and corroborate with ad- 
ditional evidence, the facts which had been found by the court 
upon the former trial. 

The Circuit Court overruled the application, and ordered a 
final judgment to be entered for the United States, and against 
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the defendant, regarding the judgment and opinion of the 
Supreme Court as a final one against the validity of the grant, 
and being commanded by its decree to ‘“ proceed according 
to that judgment and opinion.” To this judgment a general 
exception was taken, and the case came again before this court 
on a writ of error, and was argued at the last term, December 
15th, 1847. This argument has not been reported, probably 
because no formal decree of reversal or affirmance was made. 
It embraced, however, an elaborate view of the whole course 
of proceeding which had occurred, and made it apparent, that, 
in the statement of the merits of the case in the previous opin- 
ion of the Supreme Court, great error had been committed in 
the assertion of facts; and that, in rejecting the finding of the 
Circuit Court as conclusive evidence of the facts, and in per- 
mitting an inquiry into errors of law not made the subject of 
bills of exceptions, there had been a deviation equally great 
from the well-settled decisions of this court. 

The suit was not, as this court admitted in its decision, ‘“‘a 
controversy in a court of equity, but in a court of law; the 
petitory action brought by the United States in the Circuit 
Court of Louisiana being in the nature of an action of eject- 
ment.” 3 How. 7S7. 

No point has been more repeatedly and authoritatively set- 
tled, than that this court will not, upon a writ of error, revise 
or give judgment as to the facts, but takes them as found by 
the court below, and as they are exhibited by the record. Pen- 
hallow v. Doane, 3 Dall. 102: Wiscart v. Dauchy, 3 Dall. 327 : 
Jennings rv. Thomas, 3 Dall. 336; Talbot v. Seaman, 1 Cranch, 
38; Faw v. Roberdeau, 3 Cranch, 177: Dunlop v. Munroe, 7 
Cranch, 270: United States v. Casks of Wine, 1 Peters, 550. 

The case of Parsons v. Bedford, 3 Peters, 434, was, like the 
present, a petitory action, instituted in the District Court of 
Louisiana. and brought for review to this court, on a writ of 
error and bill of exceptions. It differed in one respect, — the 
facts were found bya jury. The parol evidence, however, had 
not been written or entered upon the record, although requested 
by the plaintiff. That refusal was made the ground of an ex- 
ception. This court decided that it was no error, not merely 
because the refusal was not matter of error, but because, “if 
the evidence were before the court, it would not be competent 
for them to reverse the judgment for any error in the verdict of 
the jury.” 

By the Code of Practice of Louisiana, (Art. 494, 495, 
which, under the act of 24th of May, 1824, (4 Stat. at Large, 
63,) is also the law by which the courts of the United States 
are governed, the decree of the Circuit Court upon the facts 


VOL. VII. ie 









































866 ~~ SUPREME COURT. 





The United States v. King et al. 





was in all respects equivalent to the verdict of a jury; and the 
principle thus established by this court would be equally ap- 
plicable to it. It was so held in Parsons v. Armor, 3 Peters, 
425, where the parties had waived the trial by jury, and the 
case was brought up by writ of error, the court saying it was 
certainly not an attribute of that writ, according to the com- 
mon law doctrine, to submit the testimony, as well as the law 
of the case, to the revision of the court. 

In the year 1842, the effect which was to be given to the 
judgment of the court in Louisiana, asserting a conclusion of 
facts where a jury had been waived, was deliberately consid- 
ered in the case of Hyde v. Booraem, 16 Peters, 176. It was 
then conclusively settled by this court, that it had no authority, 
on a writ of error, to revise the evidence which the Circuit 
Court had before it, or the interpretation they placed upon it, 
or the conclusions they drew from it. This court then said,— 
‘“* That is the province of the judge himself, if the trial by jury 
is waived, and it is submitted to his personal decision. If either 
party in the court below is dissatisfied with the ruling of the 
judge on a matter of law, that ruling should be brought be- 
fore this court by an appropriate exception, in the nature of a 
bill of exceptions, and should not be mixed up with his sup- 
posed conclusions on matters of fact.”’ In the subsequent case 
of Phillips v. Preston, 5 Howard, 290, the point was treated as 
conclusively settled. 

It should, then, have been taken in this case as established, 
that every thing which was matter of fact in this controversy 
had been fixed beyond question in this court by the judg- 
ment of the Cireuit Court of Louisiana; and that no portion of 
the proceedings of that court remained open for revision here, 
but “such rulings on matters of law as were brought before us 
by an appropriate exception, in the nature of a bill of excep- 
tions.” 

No final opinion to this effect was written by this court for 
publication in our reports after the argument at the last term. 
But such opinion was expressed unanimotisly by us in our con- 
sultation. And, in accordance with it, this court ordered, that 
‘the judgment rendered in this case at December term, 1844, 
(3 Howard, 788,) and all the proceedings thereon and subse- 
quent thereto, should be set aside and vacated, and the case, 
as it stood at the term af®resaid previous to the said judgment. 
reinstated.’”’ Under this last order, the case has been before us 
at the present term. 

The case has been argued, and in my opinion properly ar- 
gued, by the counsel for the defendants in error, upon the cor- 
rectness of the rulings of the Circuit Court on matters of law, 
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stated in the bills of exceptions taken by the United States, who 
are the plaintiffs in error. 

The judgment of the Circuit Court has established the fact, 
that the grant made by the Baron de Carondelet, as the gov- 
ernor of Louisiana, on the 20th of June, 1797, to the Marquis 
de Maison Rouge, was valid under the laws of the French and 
Spanish governments then prevailing in Louisiana, and conse- 
quently continued to be so by the treaty which ceded Louisiana 
to the United States. It has therefore been properly treated as 
a question which, under the decisions I have referred to, can- 
not, upon this record, now properly come before this court. 

The validity of the grant must depend upon the genuineness 
of the instrument itself, and upon its sufficiency to give to the 
grantee a complete and formal title to the land mentioned in 
it, pursuant to the laws of Spain at the time it was made. The 
concurrence of these two facts is essential to the validity of the 
grant. It is therefore distinctly, but succinctly, affirmed in the 
judgment of the Circuit Court, and must be taken to be estab- 
lished thereby. From the opinion of the Circuit Court, ex- 
plaining its reasons for this judgment, it is apparent that both 
of these points were fully examined, proved, discussed, and 
decided upon. The assertion that the certificate of Trudeau 
to the plano figurativo has been antedated, or is fraudulent, 
cannot be maintained. It rests solely upon evidence not 
worthy of credit, from the circumstances and manner it has 
been introduced by Girod in his pamphlet, which is shown to 
have been contradicted, and which, if it were necessary to sift 
it, would be found to present intrinsic and abundant proof of 
its own discrepancies and inconsistencies. That the grant is a 
complete and formal title to the land mentioned in it, pursuant 
to the laws of Spain, is also conclusively established. It de- 
pended on the laws and usages of that government, on the 
performance of the necessary conditions, and, finally, on the rec- 
ognition of the grant by the Spanish authorities as the complete 
and formal investment of the full ownership of the land em- 
braced in it. All these were matters of fact susceptible of 
proof. ‘That such proof was adduced, and, was sufficient, is an 
inference we are bound to take from the finding of the court, 
as is shown by its judgment, to which they were necessary. 
When we turn to the opinion which the Circuit Court has 
thought proper, though under no obligation to do so, to annex 
to its judgment, we find such was explicitly the case. On each 
and every one of these points there was testimony in the 
Circuit Court. On that testimony that court founded its decis- 
ion, as a fact, that the grant was a valid and complete one. It 
says, that the genuineness of the grant is ‘conclusively estab- 
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lished by the testimony of witnesses who were well acquainted 
with the signature of the Baron de Carondelet.” Of the evi- 
dence in Girod’s pamphlet, which alone impugned the genuine- 
ness of T'rudeau’s plano figurative annexed to the grant, the 
court says, —‘‘It is insufficient to counteract the force and 
effect of testimony emanating from persons who had equal, if 
not better, opportunities of acquiring a knowledge of the facts 
set forth.” Of the performance of the conditions of the grant, 
the court says, there was “the most conclusive evidence that 
the conditions thereof, whatever they may have been, have 
been complied with.” And finally, in regard to the evidence 
which established it as a complete and formal title, the court 
says, it is what was usually termed in Louisiana, under the 
Spanish government, a t2tulo en forma, —a title in form, —as 
is shown by the testimony of Tessier, who was examined under 
a commission, and who, as the court observes, was officiating at 
the time as secretary in the land department. He proved, under 
oath, that such an instrument was “such complete and perfect 
evidence of title as not to require any other to validate or 
strengthen it.” 

The validity of the grant was therefore properly regarded as 
an established fact, not now open to argument, under the order 
of this court pursuant to which the case is now before us. It 
has been so treated by the counsel of the defendants in error, 
Without interposition or remark from the court. And there- 
fore, as it is now made to form the principal, if not the sole, 
basis of the decision just expressed as that of the majority, it is 
a point upon which, in my opinion, the counsel for the defend- 
ants have not had that hearing to which they are entitled, and 
which is necessary to a proper investigation of this important 
title. The points raised by the bills of exceptions taken by the 
United States are before this court on this writ of error, and 
they have been argued and may be decided. It is otherwise 
with that of the validity of the grant. 

If the only persons to be affected by this decision were the 
defendants on the record, it seems to me it would be improper to 
make it under the circumstances I have stated. But it has been 
brought to the notice of this court, before its judgment has been 
pronounced, that an act of Congress was passed on the 17th of 
June, 1844, (5 Stat. at Large, 676,) the object of which was to 
bring in the best form, for final adjudication, those long un- 
settled titles in Louisiana, arising under the governments which 
existed there before the cession; and that, under this law, the 
heirs of Henry Turner, who are claimants under the land grant 
to the Marquis of Maison Rouge, but to a far larger extent of 
land than the quantity now in controversy, are at this time de- 
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fendants in error in this court, having been brought here by 
the United States, after having had a decree in their favor in 
the Circuit Court. These parties, by a formal motion, have 
asked that our present decision, if the same shall go to affect 
the validity of the grant, may be postponed until they shall be 
heard. ‘They have stated, and the fact is so, that the record in 
their case was filed by the United States only a few days before 
the argument in the present case, and has only been printed 
since, so that, without any fault or negligence of their own, 
they have been unable to avail themselves of the rule of this 
court which permits parties in subsequent cases involving the 
same questions to be heard when the case first in order is 
reached ; that while the question and point of law, so far as re- 
gards the validity of the grant, are the same, the evidence ne- 
cessary to its fair and complete adjudication is much more 
fully established in their record than in the confused and imper- 
fect one now before us; and especially, that it presents the tes- 
timony of numerous witnesses of the highest and most unim- 
peachable character, which has never been submitted to this 
court, directly establishing the authenticity of the documents in 
question, as well as proving the practice, usages, and laws of 
the Spanish government in regard to their form and effect. 
That in their case the facts were not found solely by the court 
below, but that their record exhibits the verdict of a jury, 
founded, in addition to other evidence, on the actual inspection 
of the original documents, which affirms their authenticity and 
completion, and the perfectness of the title under them. And 
finally, that if, under these circumstances, a decision shall now 
be made against the validity of the grant, it will be made on im- 
perfect evidence, while fuller evidence is on the records of this 
court awaiting its examination, and also in prejudication of 
the rights of parties coming here under the sanction of an act 
of Congress, who have not been guilty of any delay in present- 
ing themselves before this court, and who have been precluded 
from the benefit of the rule before alluded to by no fault of 
their own. Can we refuse with justice an application, to 
grant which injures no one, to refuse which may be produc- 
tive of consequences the most serious, and perhaps irreparable 
wrong ? 

Nor, in my opinion, are these the only considerations which 
should have induced us to refrain from a hasty decision, with 
imperfect evidence, on the validity of this grant. Four years 
ago, we made a decision relying on this same imperfect record, 
which contained an assertion and statement of facts rested on 
evidence since acknowledged by us to have been illegal in it- 
self, and which we now know is positively contradicted. If 
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this grant is fraudulent in its execution, or in effect is such, 
though genuine, as to give no title to those who claim under it, 
it is our duty to say so. But that should only be done after 
she calmest consideration of all the testimony relating to it, 
Whether in the record of this case or in that of any other case 
yn our calendar in which is involved the question of the valid- 
ity of the grant. We ought not to have forgotten, that, in do- 
ing otherwise, we may affect the rights and property of many 
of our citizens who have not been heard; that we shall con- 
trovert the opinions formally expressed for almost half a cen- 
tury by the board of commissioners who first examined the 
title, by the officers of the general land-office, by the legislature 
of Louisiana, by committees of Congress, and by the Circuit 
Court of the United States, —all of whom, after investigation, 
have declared this grant to be valid, and which has never been 
said to be otherwise by any other tribunal than this court, when 
it gave its now recalled judgment, founded upon the deposi- 
tions annexed to Girod’s pamphlet. 

If we examine the judgment of the Circuit Court now under 
review upon the principles that have been heretofore settled by 
this court, we shall find no error in the “rulings of the judge 
in a matter of law brought before this court by an appropriate 
exception in the nature of a bill of exceptions.” Hyde v. Boo- 
raem, 16 Peters, 176. 

In regard to the three bills of exceptions which were taken 
by the defendants, also in the record, we need not say any 
thing, because they are not properly before us, and have not 
been referred to in the argument. But it may not be amiss to 
remark, that they afford another reason why a final judgment 
should not now be entered against the defendants, though the 
decision of a majority of the court may be adverse to them, be- 
cause they allege the rejection of important testimony in their 
favor in respect to the validity of the grant, for reasons which, 
without expressing a conclusive opinion upon them, I may say 
were strongly and plausibly urged. 

Let us now examine the bills of exceptions taken in behalf 
of the United States, to see whether they present any illegal 
ruling of the Circuit Court. 

They are five in number, but the first, fourth, and fifth have 
been properly and candidly conceded by the Attorney-General 
to be untenable. Iam to remark, then, upon the second and 
third. 

The second is an exception to the admission in evidence of 
a petition of Daniel Clark, the grantor of the defendant, to the 
Intendant Morales, on the Ist of August, 1803, together with the 
alleged copy of a certificate, purporting to be signed by Leon- 




















JANUARY TERM, 1849. 871 





The United States v. King et al. 





ard and Amirez, officers of the royal treasury in Louisiana, on 
the 5th of August, 1803, in which it was declared, that the Mar- 
quis of Maison Rouge had complied virtually with the terms 
of his contract. ‘The signatures are certified by a notary to be 
known to him as genuine, and both papers appear to be part 
of the same “instrument.” The genuineness of the signatures 
was not denied by the Attorney-General. The only ground 
taken in the argument to sustain the exception was, the insuf- 
ficiency of the testimony to prove a compliance by Maison 
Rouge with the conditions of the grant. It is certainly no 
valid objection to the admission of an authentic document as 
testimony, that it does not prove all for which the party offer- 
ing it contends. ‘This may affect its sufficiency, not the legal- 
ity of its admission. It is a document from the Spanish ar- 
chives, the authenticity of which was proved, as well as the 
removal of the records themselves, many years ago, by the 
Spanish authorities. Its admission is clearly within the rule 
established in the case of The United States v. Wiggins, 14 
Peters, 345. ‘The exception is limited to the admission of the 
evidence, not to the legal effect which has been or may be 
given to it, and it cannot be doubted that the decision of the 
Circuit Court to admit it was correct. 

The plaintiffs’ third bill of exceptions was also an objection 
to the admission of documentary evidence, namely, the report 
of the commissioners appointed under the act of the 3d of 
March, 1807, declaring that the grant to the Marquis Maison 
Rouge “is a patent, or what in Louisiana was denominated a 
title in form, transferring to him the title, in as full and ample a 
manner as lands were usually granted by the Spanish govern- 
ment, subject, however, to the conditions stipulated in his con- 
tract with the government.” ‘That such a report was made, and 
that the document in question was a copy of it, was not disput- 
ed. Such an official act of the officers of the United States in 
regard to the title was certainly legal evidence in the chain of 
proceeding, whatever its bearing and effect upon the validity 
of the title may be. But, if this were not so, it will be 
enough to say, to dispose of this exception, that, in the course 
of the trial, another copy of this same document was introduced 
in evidence on the part of the United States. 

These are the only exceptions to the judgment of the Cir- 
cuit Court which were taken at the trial, and which have been 
brought before this court in this record. Neither can be sus- 
tained; nor do the majority of the court, in the opinion read 
by the chief justice, attempt to sustain them. 

What, then, is there in the record, upon which the majority 
of the court rely to warrant their judgment? 
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It has been argued, on the part of the United States, that 
there are errors apparent on the face of the record, which, 
though not made the subjects of exception, will be noticed by 
this court. These errors are said to be in the judgment itself. 
That judgmeut is in the following words: — 

“The court having maturely considered the law and the 
evidence in this case, doth now order, adjudge, and decree, that 
the plaintiils’ petition be dismissed; and that the grant made 
by the Baron de Carondelet, as the governor of Louisiana, on 
the 2Uth June, 1797, to the Marquis de Maison Rouge, be, and 
the same is hereby, declared valid; that the said Richard 
King, defendant, and the said Daniel W. Coxe, the warrantor, 
be, and they are hereby, declared and recognized to be the 
lawful owners of the parts of the said grants held by them, as 
described in the answer of the said Richard King, and in 
Schedule A, and that they be quieted in the ownership and 
possession of the same.” 

In this judgment, three patent errors are alleged to exist. It 
is said that it adjudicates the title for lands for which the 
United States have not sued; that the acceptance, by the de- 
fendant Coxe, of a league square, was an extinguishment of his 
claim to any other portion of the land; and that which was 
principally argued and urged was, that “the instrument ex- 
ecuted by the Baron de Carondelet, on the 20th June, 1797, 
was not a grant to the Marquis de Maison Rouge.” ‘These er- 
rors are alleged to be apparent on the recerd, independently of 
any exception embracing them. None such, it is admitted, 
were taken in the court below, or brought here. 

Admitting, for the purposes of this argument, that this court 
can reverse a judgment for such an irregularity as is said to be 
in this, in its adjudication of the title for lands for which the 
United States have not sued, without, however, conceding it 
as a fact that this court can properly do so, in a case brought 
to it upon a writ of error, this is not the case for the exercise 
of such a power. 

The court having decreed that the petition of the United 
States should be dismissed, and that the defendant King 
should be quieted in the ownership and possession of that land 
for which the United States sued, is as “ definitive a sentence,” 
or judgment, as the court could have given upon the subject- 
matter of the suit. It put an end to the suit, and absolved the 
defendant, in the language of the civil law of Spain, from the 
demand which had been made or sued for. Any thing put 
with it, growing out of the mode of proceeding in the trial, 
but separable from that “sentence,” so as not to interfere with 
its execution, is, in the civil law of Spain under which the 
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judgment was given, one of those divisions or points (capi- 
tulos) which can be appealed from, and set aside upon the ap- 
peal to a superior court, or by the court giving the “ sentence,” 
on account of its comprehending a thing not demanded or 
prayed for. But not so when the defendant has been acquitted 
and declared free from the demand, unless a right to revoke 
the sentence has been reserved by the judge (L. 9, tit. 22, p. 
3); though it may be reversed upon appeal in a superior court, 
for meritorious cause, when there has been error in the judge 
in acquitting the defendant from the demand for which he was 
sued. It cannot be denied, that, in this case, the “ sentence” 
or judgment is conformable to the proceedings, so far as it ac- 
quits the defendant from the demand of the United States. 
The jus in re, or dominion in the thing sued for by the 
United States, is for so much land, particularly described in the 
action, as the mode of proceeding in Louisiana, or the civil law 
of Spain, in this particular still existing in Louisiana, requires 
to be done, with a recital — proper enough, and admissible in 
such actions, but not necessary — of a survey by Dinsmore, 
without authority of the plaintiffs, under an alleged pretended 
claim, ‘‘ called the Maison Rouge claim.” The answer of the 
defendant, after a general denial of all and singular the allega- 
tions in the petition, except as they are thereafter specially ad- 
mitted, is, that “ he is the true and lawful owner of the tract 
of land described in the petition,” with a recital of his purchase 
from Coxe : that he is in possession of the same, and has made 
valuable improvements; with a prayer that he may be dis- 
missed with costs, and that Coxe, as his warrantor, may be 
called to appear and defend him in the suit. The issue, then, 
according to the Louisiana mode of proceeding, or the civil law 
of Spain, between the United States and King, was certain, 
positive, and respondent upon the part of King to what the 
United States sued for, and is no way changed by the inter- 
vention of Coxe as his warrantor. That makes another issue 
between Coxe and King, so far as his denial of King’s state 
ment of his warranty to him; but it is not a substitute for the 
first issue between the United States and King, as to the do- 
minion of the land sued for. Coxe, it is true, comes in upon 
the prayer of King, to defend the suit as his warrantor; not, 
though, as the court here seems to suppose, exclusively to 
maintain King’s ownership of the land sued for as a part of the 
Maison Rouge grant; for in this petitory action by the United 
States. King .might have resisted it by any equitable title 
other than that which was equitable or legal connected with 
that grant. But King asks that Coxe may be brought in as a 
party; that, “if this suit should be decided against him, he 
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may have judgment against the United States and the said 
Coxe, for the value of his improvements on the land, and a 
judgment against Coxe for the purchase-money and interest 
thereon, from the time of eviction,” and costs of suit. In such 
a case, no error or irregularity in the judgment, in respect to 
Coxe’s answer, can invalidate the finding upon the answer 
of King, if the latter can be executed upon the thing sued for. 
In other words, there may be in the civil law of Spain, upon 
which the rights of the parties in this case exclusively depend, 
distinct findings in the same judgment, without the error of 
one of them having the effect to vacate the other; and in that 
case it often happens that one of the findings in the judgment 
is made the subject of appeal, and that it is reversed without 
affecting the other. Now, though this may not be done in 
our writ of error, what I contend for is, that, if, in a writ of 
error in a case from Louisiana, a judgment shall have distinct 
findings, one of them expressly comprehending and adjudg- 
ing the subject-matter of the suit, we shal] separate it from 
the others which we may think cannot be maintained, and 
affirm the first, as would be done in the courts of Louisiana, 
when the subject-matter of rights claimed and denied depends 
upon the Louisiana law, or upon that law which existed there 
when the parties to the suit respectively acquired their rights 
in the subject-matter of the suit. 

But further, the language of the judgment, as to the land 
upon which it is to operate, is explicit. It dismisses the peti- 
tion of the United States, and quiets the defendant in the pos- 
session of precisely that land, in quantity and description, for 
which the United States sued him. Whether it was or was 
not the intention of the Circuit Court to adjudicate the title to 
other lands, in which the defendant King has no interest, but 
to which his warrantor, Coxe, may have a title, is of no conse- 
quence, for both are so discriminated in the judgment that 
they cannot be confounded ; and were so, that each might be 
independent of the other, or, in the language of the civil law 
of Spain, be firm and valid, from having passed into a thing 
adjudged (cosa juzgada). Besides, such adjudication of a thing 
not sued for cannot vitiate the judgment for the thing that is 
sued for in this case; for, if the former is not valid only be- 
cause it is for land, as this court says, not sued for, the other 
part of the judgment in favor of King is valid, it being for the 
very land which was sued for. The fact that King and Coxe 
claim dominion of parts of what they say they respectively 
own, under the same grant, and that the court affirms their 
rights under it, cannot render that part of the judgment in 
favor of King less a judgment, because it is for a thing in con- 
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testation ; and, though a part of the Maison Rouge grant, the 
whole of that grant never was so. It was neither so by the 
action brought by the United States against King, nor did it 
become so from the answer of Coxe, though that answer, as 
well as the answer of King, raised the question of the validity 
of that grant, for the purpose of having it judicially determined 
whether or not it gave to King the dominion of the land for 
which the United States sued him, as a part of the Maison 
Rouge survey. ‘To so much of that land or survey, and to no 
more of it, is the judgment in favor of King an affirmation of 
his ownership, or of Coxe’s right of alienation of it to King. 
A judicial determination in favor of the validity of the grant 
and survey, for any portion of the latter, is a good reason for 
the United States, by its proper functionaries, to consider that 
the land embraced in the survey was private property when 
Louisiana was ceded, or that it was not a part of the public 
land intended to be conveyed by the treaty to the United 
States. But the validity of the grant was not, nor can it be, 
as the case is in the record, the foundation for a judgment in 
favor of Coxe for all the land which he claims under it, be- 
cause the United States had not submitted to the jurisdiction 
of the court for any such purpose. A ‘definitive sentence,” 
or judgment, is only valid when it is given against a person 
subject to the jurisdiction of the judge. (LI. 12, 15, tit. 22, 
p. 3.) But the United States did submit itself to the jurisdic- 
tion of the court, for the land for which it sued King ; and the 
judgment acquitting him of that demand is final and conclu- 
sive in his favor against the United States, though it may be 
reversed for error in itself by this court, upon a proper excep- 
tion, and though the execution of it is suspended by the cog- 
nizance which this court is legislatively empowered to take of 
that “sentence ” or judgment. I say legislatively empowered, 
for that phrase indicates the extent and boundary of this 
court’s cognizance of a case in error. Until it shall be en- 
larged by Congress, I must think that the court has exceeded 
it, in this instance, by making an erroneous “division or 
point,”’ in a judicial sentence containing two distinct “ divis- 
ions or points,” the foundation for the reversal of both, and 
that, too, without an exception having been taken in the court 
below to either of them, to bring one or the other of them up 
for concurrence in this court. If this court means to claim 
the power, and to exercise it in the review of a judgment, by 
a superior court, of an inferior, according to the civil Roman 
law, or as that law was modified under the Spanish rule in 
Louisiana, it may be done. But in doing it in this case, I 
may be allowed to dissent from my brethren, until some better 




















876 SUPREME COURT. 








The United States v. King et al. 


reasons for the exercise of such power shall be given than | 
have yet heard. 

However, does the language of the judgment necessarily em- 
brace any other land than that which the United States claim 
in their petition?) The inquiry should not alone be, whether 
the judgment may not bear that construction, but whether or 
not it does not admit of another, more coincident with the case 
as it is on the record and appeared to be on the trial, and more 
in harmony with the duty of the judge who gave it, in respect 
to the only ‘“ definitive sentence’ which, under the civil law 
of Spain as it exists in Louisiana, can be given in a suit for 
real property where a warrantor appears to defend the respond- 
ent to the action in the character of a plaintiff in reconvention. 
If the judgment will bear such a construction, though the lan- 
guage of it may not obviously show it, we are bound to give 
that, of which it is susceptible, most favorable to its operative 
accuracy, or “executive process for a thing adjudged.”” Now 
my reading of this judgment is, that the petition of the United 
States is dismissed, and that King is quieted in the ownership 
and possession of the quantity of land for which the United 
States sued him, on account of the court having found the fact 
of the validity of the Maison Rouge grant, and that the further 
declaration in the judgment in respect to Coxe’s ownership of 
the other lands in Schedule A, and that he is to be quieted in the 
enjoyment of them, is but an inference from the court’s finding. 
from the proofs in the case, that the Maison Rouge grant and 
survey were valid. That it could not have been the intention 
of the court to be a judicial sentence seems to me certain, — 
first, because the court had disallowed or dismissed Coxe’s plea 
in reconvention, by which alone his title to other lands than 
that sued for was brought in question, and secondly, because 
the only judgments which the Louisiana law permits to be given 
in such a case are the affirmation of his title to the land by de- 
creeing its ownership to his vendee, or the disaffirmation of it, 
with a sentence against the warrantor for the purchase-money, 
with interest upon it from the final eviction, and for the value 
of the improvements and costs. Besides, in all fairness of con- 
struction, if we consider the words of the judgment in connec- 
tion with what, manifestly, the Circuit Court, throughout the 
trial, thought was the only issue before it, do the words, “ that 
the said Richard King, and the said Daniel W. Coxe, warrantor, 
be, and they are hereby, declared and recognized to be the law- 
ful owners of the parts of said grant held by them, as described 
in the answer of the said Richard King and in the Schedule 
A,” imply an adjudication for more land than that for which 
King had been sued, and of which Coxe had been the owner, as 
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described in the schedule, before he sold it to King? Of them- 
selves, the words may ; but that it was not so meant seems to me 
to be certain, from the dismission of the petition of the United 
States for just the land for which it had sued. I have used this 
course of argument, however, in respect to the judgment, not so 
much for the purpose of establishing the correctness of my own 
construction of it, as to show, that, in this court’s review of it, 
instead of doing as it has done, it should, in accordance with 
its own well-established rule, have made every reasonable pre- 
sumption in favor of its correctness. So the court has done in 
all previous cases where that which was equivocal in a judg- 
ment has not interfered with the right to a forced execution 
upon it of the matter in controversy. And so essential is the 
propriety and policy, in jurisprudence, of putting an end to fur- 
ther controversy after a judgment rendered, though there may 
be surplusage in it, that no instance can be found in our 
books, nor in the English reports, of a judgment set aside, in a 
court of review, which distinctly finds the issue between the 
parties, on account of other matter in it, unless upon excey- 
tions taken to the court’s ruling of the law in the case appli- 
cable to the issue. This I believe to be the only instance to 
the contrary, and I cannot think it will ever be a precedent for 
another. 

In the case under consideration, the action was instituted by 
The United States against King, for the recovery of a tract of 
land in the actual occupation of the defendant. The petition 
is in the general terms in which such pleadings are usually 
framed in Louisiana, and avers the invalidity of the title under 
which the defendant claims to hold the land, and the para- 
mount legal title of the United States. The answer of the de- 
fendant to this petition is equally general in its terms, and as- 
serts, without any specification of details, the validity of his 
title, and controverts the allegations in the petition. So far the 
case is perfectly simple, and, being followed by a general judg- 
ment for the defendant, so far as that judgment disaflirms the title 
of the United States and affirms that of the defendant, there is 
no ground upon which error can be alleged. In such a state of 
the case, without the intervention of the warrantor, [ am war- 
ranted in saying, from the decision just read by the chief jus- 
tice, that the judgment of this court would have been in favor 
of the judgment of the Circuit Court. The supposed difficulty, 
however, which the case presents, and which has caused the re- 
versal of the judgment of the Circuit Court, arises from the cir- 
cumstance, that King not only puts distinctly and simply in 
issue the question of title between himself and the United 
States, but he vouches, in warranty, Coxe, from whom he pur- 
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chased. King was, by the practice in Louisiana, obliged to do 
that. Let us for a moment inquire into the nature of that 
practice, and what it is meant to accomplish. In my opinion, 
it has a decisive and hostile bearing against the ground taken 
by this court, that the judgment of the Circuit Court should 
be reversed on account of its supposed adjudication of title for 
more land than the United States sued for. 

At common law, as is familiar to all of us, when an action is 
brought to recover real estate which a defendant holds by pur- 
chase from another, accompanied with a covenant of warranty, 
the defendant may, at his option, elect either to give notice of 
the pending action to his vendor and warrantor, or to await the 
result of the suit, and, if judgment passes against him, sue upon 
his covenant of warranty. In the first case, the warrantor 
may take upon himself the burden of the defence, if he pleases, 
or may omit it. In either case, notice of the suit having been 
given to him, he is bound by the judgment. It is, neverthe- 
less, still necessary that an action upon the warranty should be 
brought against him to enforce his personal liability. And 
upon proof that he had notice of the first suit, the judgment 
against his vendee will be conclusive evidence against him of 
the breach of his covenant. 

If no such notice of the first suit be given to him, he may, in 
an action on the covenant, controvert the title of the original 
plaintiff, and require full proof of it to fix his liability. In all 
cases, however, the responsibility of the warrantor is judicially 
settled in the second suit. 

The Louisiana law seeks to accomplish precisely the same 
results by a speedier process. It permits the defendant to call, in 
warranty, the party from whom he derives title. The war- 
rantor may forthwith appear in court as a party, and in his own 
name defend the suit. Notwithstanding this, however, no 
judgment is entered against him at the suit of the original 
plaintiff; but in case he shall be adjudged entitled to the prop- 
erty in contestation, a second judgment is entered simultaneous- 
ly, in favor of the original defendant, against his warrantor. 

This subject was fully discussed in this case at our last term ; 
but, as I have remarked before, we have no report either of the 
argument or the decision. I depend upon my own notes of that 
argument, and upon those of Mr. Coxe, of counsel in the case, 
from which I have derived much information. In my view. 
however, of the Louisiana law and practice, it is clear that the 
original proceedings and pleadings between the original parties 
to the suit remain as they were before the intervention of the 
warrantor, and the defence interposed by the warrantor cannot 
be made the foundation of any judgment to be rendered in 
favor of the plaintiff in the original action. 
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If this view of the matter be correct, in giving judgment in 
favor of King against the United States, the Circuit Court was 
necessarily limited to the pleadings between the parties. And 
so this court regarded the question at the last term ; for although 
Coxe, in the defence interposed by him, sets up a claim to a 
larger portion of the entire Maison Rouge grant, and although 
this court, when this case first came before it, considered 
that the controversy was thus enlarged so as to comprehend 
this addition to the subject-matter involved, and that Coxe be- 
came answerable to a judgment coextensive with his claim, yet 
we were all satisfied, at the last term, that in this we had, as in 
other respects, misapprehended the local law, and the majority 
of the court now —as it ought to have done before, as I then 
thought — have confined us within our legitimate limits, and 
restricted the judgment to King alone, and to the property de- 
scribed in the petition. It would seem necessarily to follow, 
from this view of the case, that, in our consideration of the 
judgment of the Circuit Court, we ought to be restricted to the 
matters put in issue by the pleadings between the original 
parties. 

In this aspect of the case, the grounds upon which the pres- 
ent decision is made to rest, in the opinion of the court, are 
wholly dehors the record. 

Be this, however, as it may, this point in the case, so vital 
in the view taken by the majority of the court, has not been 
argued by counsel on either side. Nor is it considered dis- 
tinctly and independently in the opinion of the court. In the 
absence of both, I am not disposed to pass any definite judg- 
ment. It isa point, however, which must be surmounted or 
avoided to warrant the judgment just given by this court. 

But it is said that Coxe’s acceptance of a league square was an 
extinguishment to any other portion of the land, and that there 
was error because it is-not so declared in the judgment. This 
is certainly a matter dehors the record. Nothing concerning it is 
either on the face of the judgment or in the bills of exceptions. 
It is not in any way before this court, by any principle or rule of 
practice known to this court or any other court having the power 
to reverse, upon writs of error, the judgments of inferior courts. 
Some correspondence in regard to it is found, like Girod’s 
pamphlet, in the mass of documents improperly sent up with 
the record ; but we have no means of knowing whether or not 
it is the whole of the correspondence. I repeat, we cannot 
consider it by any known rule of judicial proceeding. Suppose 
it, however, to be before us for examination: can it be con- 
tended that the acceptance of this league square by Mr. Coxe 
was an extinguishment of his claim to the rest of the land in 
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the grant, if that were otherwise valid, or that it annulled the 
conveyance to King made by Coxe long before the patent for 
the league square? The act of Congress of the 29th of April, 
1816, confirmed all claims recognized as complete grants in the 
report of the commissioners appointed under the act of the 3d of 
March, 1807, and authorized a patent to be issued therefor ; and 
the Maison Rouge claim had been so recognized and reported ; 
but it was provided that under “no one claim shall any person 
or persons be entitled, under this act, to more than the quantity 
contained in a league square.” Had no stipulation been made 
with Mr. Coxe when he received this patent, his right to any 
further quantity would not, by the language of this law, have 
been lessened or impaired. It did not, nor was it meant to, 
impair the quantity assumed by the United States in the treaty 
of cession of Louisiana, by which all the inhabitants were pro- 
tected and maintained in the enjoyment of their whole prop- 
erty. And if it had been so meant, I do not think that I ven- 
ture any thing which will not be acquiesced in by my asso- 
ciates in this court, when the subject shall be fully examined, 
in saying, that Congress cannot constitutionally pass an act tak- 
ing from the inhabitants of Louisiana, or those of any other 
purchased territory now making a part of the United States, any 
property guarantied to them, their descendants or assigns, by 
treaty, so as to exclude them from having their rights to the 
whole of what they claim judicially ascertained. A treaty is 
the supreme law of the land, and it limits the legislation of 
Congress to the fulfilment of all of its provisions, to the fullest 
extent of them, and not for less or a part of what individuals 
have a right to claim under it as property, but for the whole. 
And what that whole may be, where there is a dispute about it 
between the United States and those claiming, can only, under 
our system, be judicially ascertained and determined, unless, by 
the treaty or by the consent of the claimants, some other mode 
of determining the right has been agreed upon. But if this were 
not so, in this case there cannot be a doubt; for before Coxe 
accepted the patent for a league square, he made an inquiry 
what effect his acceptance would have upon his claim, and he 
was assured at the general land-office, acting under the in- 
structions of the Attorney-General, that it did not preclude him 
from seeking the recognition or confirmation of his entire claim 
by Congress or the courts of the country. 

I will now consider, as briefly as I can, the only other error 
assigned by the majority of the court on this judgment. It is, 
that the Circuit Court adjudicated the instrument executed by 
the Baron de Carondelet, on the 20th June, 1797, to be a 
grant to the Marquis de Maison Rouge. This is surely not an 
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error brought before this court by a proper exception, and more, 
it is not an error apparent upon the record. It not only is not 
in any bill of exceptions, but it is not a ruling of the Circuit 
Court which was at any time formally objected to, directly or 
indirectly, in the court below. If it is an error, it exists in the 
language and office of the judgment itself, — nowhere else. 
Accurately speaking, this is not the judgment of the Circuit 
Court upon the issue made and submitted by the pleadings. 
It is the reason or cause assigned for the judgment. The 
prayer in the petition of the United States is, that they may 
‘be decreed, by a judgment of this honorable court, to be the 
true and lawful owners of the aforesaid land and premises.” 
The judgment responsive to this prayer is, that “ King, the de- 
fendant, and Coxe, the warrantor, are declared and recognized to 
be the lawful owners,” and are to be quieted in the ownership 
and possession of the same. The portion, therefore, of the de- 
cree now excepted to is a reason of the court for rendering such 
judgment. It is no necessary part of the issue submitted for ad- 
judication, or of the judgment actually given. Asa reason of 
the court, it is mere surplusage, and can be altogether rejected 
without affecting the validity of the judgment. It is well set- 
tled, that, if a judgment be defective in form, yet if it follows 
and is responsive to the issue, and is substantially right in that 
respect, neither such defect, nor any surplusage contained in it, 
isa ground for error. Moore v. Tracey, 13 Wend. 282; Buckfield 
v. Gorham, 6 Mass. 447; Brown v. Chase, 4 Mass. 436; Deering 
v. Halbert, 2 Littell, 292; Todd v. Potter, 1 Day, 238. In Lou- 
isiana, in the case of Keene v. McDonough, 8 Louisiana, 187, it 
is said, ‘ An erroneous reason, given in a judgment which is cor- 
rect in itself, is no ground for reversal.” In any event, the rea- 
soning of the court on which it either partially or wholly puts 
its judgment, even if incorrect, can only form the ground of an 
exception to be submitted to the court below ; and if there per- 
sisted in, must be made the foundation of a bill of exceptions to 
be revised by this court. No exception whatever was taken to 
this portion of the judgment or reasoning of the Circuit Court. 
If, however, the declaration, or decree embraced in the judg- 
ment, is an essential and necessary part of it, can it be revised 
by this court? It is the assertion of a fact, depending exclu- 
sively upon the performance by the grantee of the conditions 
of the grant, and upon the laws and usages of Spain, in cases 
where such instruments were issued and such conditions per- 
formed. Whether or not this fact was established is, as I have 
already shown, a matter belonging to the Circuit Court exclu- 
sively to decide. That court had before it the evidence of the 
performance of the conditions of the grant, and of the laws 
74* 
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and usages of Spain in regard to it. Wehavenot. Nay, more, 
we are bound to presume that this judgment was right, so far 
as it did or could, by any possibility, depend upon a matter of 
fact. Every matter of fact necessary to sustain it will be pre- 
sumed to have been proved, and will be taken by this court to 
have been fully proved in the Circuit Court. This is a princi- 
ple too well settled, alike by the common law and the law of 
Louisiana, to need discussion. Campbell v. Patterson, 7 Ver- 
mont, $9; Butler v. Despalir, 12 Martin, 304; Mitchell v. White, 
6 New Series, 409; Hill v. Tuzzine, 1 New Series, 599; Pied- 
ras v. Milne, 2 New Series, 537, also 265; Miller v. Whittier, 6 
Louisiana, 72; Love v. Banks, 3 Louisiana, 481. 

And in the case of Carroll v. Peake, 1 Peters, 18, this court 
said, in the absence of proof to the contrary, if any possible 
state of the case can be imagined, or any amount of testimony 
supposed, necessary to sustain the opinion of the Circuit Court, 
this court will assume that such a state of the case existed, 
and that such evidence was offered on the trial. Whether 
or not this is a complete “title in form” under the Spanish 
law, as it existed in 1797, and whether the conditions contain- 
ed in it (supposing the performance of them to be necessary 
to its validity) were performed, are purely matters of fact, de- 
pending upon evidence which was before the Circuit Court. 
We ought, and are bound, to presume they were legally and 
conclusively established by that evidence. If so, the decree 
and judgment of the Circuit Court were free from error, and 
should be so affirmed by this tribunal. 

I think I may say, that no error assigned, either in the record 
or by a majority of this court, in behalf of the Umted States, 
has been sustained. In my opinion, if the case could be justly 
decided now, a judgment of aflirmance should be entered. I 
wish sincerely that I could, consistently with what I have felt 
myself bound to do, close my remarks upon the course pursued 
by a majority of the court in this case with what I have said. 
Something remains to be done. 

In the opinion expressed by the majority of the court, they 
have deemed it proper to discuss the validity of the Maison 
Rouge grant, as if it were not affected in any way by the facts 
ascertained in the judgment of the court below, and as if in 
every aspect, whether of fact as to the performance of the con- 
dition, or of legal effect according to the law and usages of 
Spain, its validity was here before us for examination and ad- 
judication. This course I deem at variance with the settled law 
and practice of this court. But asI regard the grant to be 
clearly valid, and the opinion now given by the majority of this 
court against it as of the highest importance to one of the States 
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of this Union, and to a large portion of its people, I will sub- 
mit the grounds on which I think that the Cireuit Court in 
Louisiana properly adjudged the grant of the 20th June, 1797, 
to the Marquis de Maison Rouge, to be valid, legal, and com- 
plete. 

Under the royal order of the 24th August, 1774, the gov- 
ernor of Louisiana had the amplest powers to grant lands, with- 
out limitation as to quantity, and without the necessity of a 
confirmation by the Spanish government. ‘This power existed 
undiminished until the royal order of 22d October, 1798, when 
it was conferred on the Intendant. 2 White’s New Recopila- 
cion, 245; United States v. Arredondo, 6 Peters, 727; United 
States v. Clarke, 8 Peters, 452. 

After the treaty of the 17th October, 1795, between the 
United States and Spain, by which the latter government 
relinquished its claim to the territory on the eastern side of the 
Mississippi north of the 3lst degree of latitude, so that the set- 
tlements of the United States were rapidly approaching the in- 
habited portions of Louisiana, it became, even more than had 
been previously the case, an object of Spanish policy to pro- 
mote the establishment of colonies of European emigrants on 
the outposts of Louisiana,and to encourage the cultivation of 
wheat, so as to supply its inhabitants, and make them independ- 
ent of the people of the United States for that food. At no pe- 
riod of Spanish colonization was the disposal of the public lands 
a source of revenue, as ours have been in the United States. 
Yonditions of settlement on the performance of other stipula- 
tions were imposed, but in no instance was the payment of 
money exacted, except in a few cases in Florida, where grants 
of land were permitted by the king to be made by the Indians 
to individuals for depredations upon the latter. But money for 
the king’s revenue, or for colonial purposes, was never exacted 
in payment for lands granted. The land granted was usually 
limited in quantity, but varied according to the objects for 
which the grant was made. Several cases determined in this 
court exhibit the ratification by it of grants made by the 
Spanish governors of Florida and Louisiana, from a few acres 
to hundreds of thousands of acres. Every kind of considera- 
tion for them is also exhibited. Sometimes the settlement 
and cultivation by the grantee himself; sometimes by settlers 
to be introduced by him; at other times, the construction of 
mills, or the establishment of large grazing farms; again, a 
reward for military services; sometimes the liquidation and 
settlement of previously existing contracts. Of all these con- 
siderations, and of many others, which were the foundation 
of grants of land by the Spanish governor, the records of this 
court afford ample evidence. 
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In this state of the country, and under that system of policy, 
the Spanish governor, Carondelet, made a contract on the 17th 
of March, 1795, with the Marquis de Maison Rouge, a French 
emigrant, then lately arrived in the colony. The object of it 
was to establish a colony of European immigrants on the Washi- 
ta River, to cultivate wheat, and to erect mills for manufactur- 
ing flour. The Spanish government agreed to pay in money 
two hundred dollars for every family of two persons, four 
hundred for those having four laborers, and one hundred for 
those having one useful laborer. It also agreed to facilitate 
their passage to the place of settlement, supply them with pro- 
visions, to pay for the transportation of them and their luggage, 
when they came by sea to New Orleans, and to grant to every 
family containing two white persons fit for agriculture four 
hundred arpens of land, and a corresponding proportion for 
more or less. In the outset, the number of families was limited 
to thirty. 

The contract of March, 1795, was designed to be the begin- 
ning of a national policy deemed by the Spanish government, 
and its representatives in Louisiana, essential to the independ- 
ence of that province, and to the preservation of other terri- 
tories of Spain still farther south. The government, therefore, 
undertook to defray all the expenses of its commencement, 
knowing that, after the settlement of thirty families in a wilder- 
ness, others would be induced to migrate to it, paying their 
own way, on account of that security which first settlers al- 
ways give to new lands. The Marquis de Maison Rouge 
stipulated for nothing to be performed on his part but the in- 
troduction of thirty emigrant families into the province. Every 
other term of the agreement is to be performed by the Spanish 
government. The inspection of it, at pages 58 and 103 of the 
record, will show that all the onerous stipulations were on the 
part of the Spanish authorities, but none of them could in any 
way, or by any construction of it, result in any pecuniary gain 
to Maison Rouge. Guides, and provisions, expenses of trans- 
portation, and grants of land and money, were to be furnished, 
given, paid, and made to the emigrants. Not a dollar was to 
be paid to the Marquis. The contract does not give him an acre 
of land. Not the smallest benefit from it was to come to him. 

The Intendant, Morales, a man of vigorous character, and 
strict in his administration of the colonial finances, did not ap- 
prove of the Baron de Carondelet’s mode of colonization in his 
contract with Maison Rouge, on account of the expenditures to 
which it led; but at the same time he expresses his opinion, 
that it was the policy of the Spanish government to “have an 
extensive settlement on the Washita, to protect the possession 
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of the kingdom of Mexico.” But Carondelet’s contract with 
Maison Rouge, for the settlement of the thirty families, had 
received the royal sanction as early as July, 1795. The bur- 
den of it, except so far as the services of the Marquis had aided 
in its accomplishment, had fallen on the Spanish government. 
The literal compliance with it had been nearly fulfilled by the 
settlement of the thirty families, and the importance of the 
extension of such settlements became more apparent after two 
years had passed, as Morales acknowledged, than it had been 
when the policy was first adopted. It was then that the Baron 
de Carondelet recollected the unrewarded services of Maison 
Rouge, — that he was a noble emigré, impoverished and driven 
from France by the Revolution, — and, no doubt, excited 
by the success of his policy, in his first experiment in col- 
onizing the Washita under the personal agency of the Marquis, 
determined to extend it, by making a large grant of land to him; 
which policy he was to carry out on his own account, at his 
own expense, and for his own benefit. The language of the 
grant is, ‘‘Forasmuch as the Marquis de Maison Rouge is near 
completing the establishment of the Washita, which he was 
authorized to make for thirty families by the royal order of 
July 14th, 1795, and desirous to remove, for the future, all 
doubt respecting other families or new colonists who may 
come to establish themselves, we destine and appropriate con- 
clusively for the establishment of the aforesaid Marquis de 
Maison Rouge, by virtue of the powers granted us by the king, 
the thirty superficial leagues marked in the plan annexed to 
the head of this instrument, with the limits and boundaries 
designated, with our approbation, by the surveyor, Don Carlos 
Lareau Trudeau, under the terms stipulated and contracted for 
by the said Marquis de Maison Rouge.” This grant was made 
on the 20th June, 1797, eleven days after the letter of the 9th 
June from Morales to the Marquis de Maison Rouge, (record, 
p. 24,) in which the Intendant, after refusing to alter a previous 
decision concerning the payment of money to some of the 
Marquis’s emigrants, under the contract of 1795, says, — “I 
doubt not that your intentions are the best for the interest of 
my august sovereign ; that with this object, besides the con- 
venience of living under his wise laws, you formed your plan, 
and I cannot disguise my belief, that it would be very useful 
for Spain to plant an extensive settlement on the Washita, to 
protect the possession of the kingdom of Mexico; but I cannot 
admit, with all his reasoning, that your project will be the best 
and most advantageous to effect that purpose ; far from it. I 
entertain the opinion, that, if the government desire to benefit 
by the present circumstances, they can accomplish their ends 
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without great expense.” It may be reasonably concluded, that 
the extract from the letter of Morales was in reply to one from 
Maison Rouge, concerning the contract of 1795. The inter- 
nal evidence warrants such an inference. And, as it shows a 
difference of opinion between the Intendant and the Baron de 
Carondelet concerning the mode of colonization, and the dis- 
approval by the former of the manner in which the latter had 
carried out that policy in his contract with Maison Rouge, — 
both of them, however, acknowledging the wisdom and neces- 
sity of such policy, though differing upon whom the expense 
of it should fall, —we have the motives and the reason for Ca- 
rondelet’s grant to the Marquis. Further, the grant in quantity, 
two hundred thousand arpens, was not more than enough for 
five hundred families, at the rate of allowance fixed by the 
contract of 1795. It could only become valuable to the Mar- 
quis by being colonized by him. The general policy on 
which it was made justifies the extent of the grant, and shows 
the strong desire of the government to extend and promote the 
settlement on the Washita, without incurring the expense of 
the previous arrangement. It was well known, before the 
contract of 1795 was made with Maison Rouge, and from the 
execution of it by him, that settlers could not be induced to fix 
their residences in such a wilderness then, without gratuities 
of land and money, and their transportation being paid. These 
were to be borne, therefore, by the Marquis. It is not at all 
improbable, if his life had been spared to carry out his design, 
that the cost of it would have left him but a small part of what 
at first seems, from the magnitude of the grant, to be a princi- 
pality. Time only has ever repaid the actual cost of coloniza- 
tion; but individual settlers in new countries, when not 
disturbed by wars, or destroyed by savages, have commonly 
gathered fruits for themselves and for their posterity. Still, 
the grant was an inducement for the Marquis to attempt to 
colonize it. The man who has fallen from a high estate into 
nothing, seizes upon ventures to regain his elevation, and the 
greater the risk he may run and overcome, the greater will be 
his pride at his reéxaltation, or, if of another temper, his thank- 
fulness to Providence for his success. 

I cannot help thinking, too, that there is a caution in the 
terms of the grant, if taken in connection with the contract of 
1795, very much in favor of its validity. As that contract did, 
it guards against the introduction of American settlers, which, 
under the former, the government had been able to prevent, by 
making its payments and grants of land only on proof that the 
families or emigrants had come from Europe. And it not only 
forbids any interference with the previous settlers within the 
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grant, who held by “title in form,” or by virtue of a fresh 
commission, but imposes on the Marquis an obligation ‘“ to 
maintain and support them in all of their rights,’’ —that is, 
titles made and granted to other persons within the region 
comprehended in the figurative plan of Trudeau, just as that 
grant was made to the Marquis, and which, when they were 
found to exist, the Marquis was permitted to have land else- 
where, in equal quantities. 

Hitherto I have endeavoured to show, in this part of the 
case, — made so, however, only by the decision of the majority 
of the court, —that the grant was authentic and genuine, from 
the internal evidence in it connected with that of the contract 
of 1795, and from the services of the Marquis in fulfilling that 
contract, in conformity with the national policy of Spain in 
respect to settlers on the Washita. But I have done so more 
for the purpose of showing its reasonableness, and to resist 
suggestions against it, than with any intention of relying upon 
it myself, exclusively, as conclusive of the fact of the execu- 
tion of the grant by Carondelet, with the figurative plan of 
Trudeau contemporarily annexed; for the execution of the 
grant is proved by the witness Tessier, just as the law of 
Louisiana, or the civil law of Spain, required that it should be, 
for the purpose of verifying, in the trial of a suit, any instru- 
ment (escritura) upon which a party in it relies for establish- 
ment of his right. 

An instrument of writing (escritura) is every deed that is 
made by the hand of a public eseribano, or notary of a corpo- 
ration, or council (concejo), or sealed with the seal of the king, 
or other authorized “person.” L. 1, tit. 18, p. 3.‘ Hence 
arise the two kinds which produce full faith and full proof; — 
one public, made by the escribano or notary, with the solemni- 
ties prescribed by laws”; “another authentic, which is that 
sealed by the king, bishops, prelates, and great men of the 
kingdom.” Either of these is, in suits, judicially proved, when 
such as are distinctively “ public” are signed by a “ public 
escribano,”’ when it is not wanting in any required solemnity, 
and when the deed or original is confirmed by the register or 
protocol, in the escribano’s records; and when the deed is of 
that denomination called ‘ authentic,” — from being signed by 
the king, or an officer authorized by the royal order of the 
king, special or general, —the proof of such signature, and the 
instrument having a proper seal, establishes it, without any 
reference to the protocol of it, in the public archives, when 
it appears that the protocol, or order for it, has been lost, or is 
beyond the jurisdiction of the court, so that the conformity be- 
tween the original and the protocol cannot be ascertained by 
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the process of the court. It must be recollected, that the deed 
given to the party is the original, though taken from the regis- 
ter or protocol; and that, in the law of Louisiana, or civil law 
of Spain, a copy, or ¢raslado, is the transcript from that 
original. 

Now, it is by just such proof as I have mentioned, that the 
grant to the Marquis de Maison Rouge has been established in 
this case, as an authentic original, proved not by one witness 
only, but by two, with a positiveness of declaration and know!|- 
edge of the fact of the signatures to the grant that cannot be 
made stronger. Mr. Dubigny, Secretary of State for Louisiana, 
(pp. 53, 54, of the record,) says, that ‘he recognizes the signa- 
tures ‘to the deed’ of the aforesaid Baron de Carondelet, and 
of Don Andres Lopez Armesto, the secretary of the govern- 
ment of Louisiana, as genuine, and of the proper handwriting 
of these persons respectively ; that the said instrument is in 
the handwriting of Charles Tessier, Esq., of Baton Rouge, 
who was then first clerk in the secretary’s office”; and he 
“ moreover declares, that he had a knowledge thereof about the 
time it was issued, and that it (the grant) was a maker of pub- 
lic notoriety.” This affidavit was made by Mr. Dubigny in 
1824, before Galvin Prual, Esq., a justice of the peace for 
the city of New Orleans. Nineteen years afterwards, on the 
22d of May, 1843, Charles Tessier, Esq., the same person 
mentioned by Mr. Dubigny, is examined in this case, by vir- 
tue of a commission for that purpose issued by the Circuit 
Court, and he says, in answer to the direct interrogatories put 
to him, repeating the same also to the cross-interrogatories, 
without deviation or alteration, except in other particulars, 
showing his forbearance in speaking of the transaction after 
such a lapse of time, —he says that “he is above sixty-seveu 
years of age; that he was a native of Louisiana; that he was, 
when the grant was made, principal clerk in the oflice of the 
Spanish government for making grants of land; and that he is 
now the judge cf the parish of East Baton Rouge; that the 
grant marked A is filled up in the handwriting of this deponent, 
who was chief clerk of the Spanish government of Louisi- 
ana at the time, and did the land-office business in filling up 
grants ; that he is familiar with the handwriting of the gov- 
ernor, Baron de Carondelet, and of Don Andres Lopez Armesto, 
secretary of the government; the deponent has often seen 
them both write and sign their names; the signatures of 
Governor Carondelet and Secretary Armesto to the document 
A are both genuine.” What more than the testimony of these 
two witnesses — both of unquestioned character, each in his 
life signalized in their community by holding offices of public 
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trust and confidence —can be wanting, to establish the genu- 
ineness of the grant to Maison Rouge? But there is more. 
Tessier further says, that ‘ he has a personal knowledge of the 
time when the said grant was made and issued, because he 
filled it up at the time of its date; his knowledge was there- 
fore personal, as he performed the service ; the grant was not a 
secret, but of public notoriety ; that the grant was denominated 
and considered a titulo en firma, and was such complete and 
perfect evidence of title as not to require any other to validate 
or strengthen it; that he was familiar with the operations, 
forms, usages, and customs of the land department under Gov- 
ernor Carondelet ; and that though he, at this distance of time, 
nearly fifty years since, cannot recollect whether Carlos 'T'ru- 
deau’s plan and process verbal was or was not before his eyes 
when he filled up the body of the grant A, he always obeyed 
the orders of the Baron de Carondelet, and of the secretary of 
the government, Don Andres Lopez Armesto, and in this in- 
stance, as in others, performed his official duty.’ He repeats, 
to another interrogatory, ‘that at this distance of time, forty-six 
years, he is unable to say whether he had or had not 'Tru- 
deau’s figurative plan and process verbal before him; but he is 
certain he performed his duty, either by dictation or written 
instructions of his superiors, or by seeing the document B 
(Brengier’s copy of Trudean’s figurative plan), though he can- 
not say in which of the three respective modes he acted upon 
the occasion; there was a general form of ordinary grants, 
which changed when the grant was special, for certain pur- 
poses and under certain conditions, and the governor or secre- 
tary then usually dictated or wrote the words of the grant 
which was afterwards copied: but he cannot recollect how it 
was in this instance.”” And in his answer to the cross-inter- 
rogatory, he says that, “‘in his answers to the interrogatories in 
chief, he has answered the different questions as weH as he 
could, and endeavoured to discriminate between their opinions 
and his own personal knowledge of matters.” 

The proof of the grant, then, is positive, but suspicion is at- 
tempted to be thrown upon it by the denial of the fact it re- 
cites, that the figurative plan of Trudeau was annexed to it, 
when it was signed by the governor. And that denial rests 
upon Tessier’s forbearing to state positively that it was before 
him when he filled up the grant, and upon Girod’s pamphlet 
and the er parte testimony annexed to it. Now, before any 
suspicion of the grant can arise from Tessier not being able to 
swear positively to that fact, it must appear that it was in the 
order of the business of the Spanish land-office, and that it was 
required by the laws and usages of Spain in Louisiana, that such 
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figurative plans — which, it must be remembered, are not actual 
surveys, but descriptions of natural boundaries in a grant, in 
conformity with which actual surveys were afterwards to be 
made — should form a part of that muniment of title in the land- 
office from which the secretary made or filled up the grant, and 
that it was not suflicient for such a statement to be made of it 
as there is in the grant in this instance. I will make no asser- 
tion upon this point in respect to what was the practice in 
Louisiana when it was a province of Spain; but Florida land 


grants and those of Louisiana were made under royal orders of 


the king of Spain, and I can say, that, in our judicial affir- 
mation in this court of Florida land claims, we have not in 
any instance called for a figurative plan in any one of them, 
but have in several of them ordered surveys to be made from 
the descriptions in the grants. But I may also say, that there 
is a good reason why the figurative plan of an extended grant 
should not have been before the secretary who filled it up at 
the time when he did so, and it is this;—that the figurative 
plan was a mere delineation of what the grant, by conformable 
description, gave, and that, as the verification of the delineation 
by actual survey could only establish the locality of the land, 
it Was not in a condition before that was done for official reg- 
istry. Under the Spanish law, the survey of the surveyor- 
general or his authorized deputies was conclusive of the locality 
of the grant, but the grant itself gave property to the grantee. 
It was property meant to be protected by the treaty. Though 
no survey had been made by the Spanish surveyors before the 
treaty was made, surveys afterwards, in conformity with the 
grant, have been always deemed sufficient by this court, and 
where a case has occurred, under a claim of a Spanish grant, 
where there had been, either before or after the treaty, an im- 
perfect survey, this court, upon being satisfied of the genuine- 
ness of the grant, has ordered the survey to be made, to carry 
out the grant to its originally intended consummation. See 
the case of The United States v. Forbes, 15 Peters. 

But how can the contemporary annexation of the figurative 
plan to the Maison Rouge grant be denied in this case, after the 
proof of the signatures of the governor and secretary to the 
grant? ‘Those ‘officers assert in the grant that it was annexed, 
with limits and boundaries designated by Don Carlos Trudeau. 
Now, unless these signatures are disproved, or it is proved that 
the governor, Carondelet, and the secretary, Armesto, had com- 
bined to practise a fraud upon their sovereign, by the assertion 
of a fact in a deed which did not exist, the fact that it was an- 
nexed to the grant when it was made cannot be denied. The deed 
or grant, when proved, is good for all that it contains, whether 
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it be for what is granted, or for a fact by which that is to be 
thereafter practically ascertained; and neither is deniable but 
for fraud in the making of the grant. Or the grant may be 
shown to have been made without authority or contrary to law. 
Neither fraud nor violation of law is imputed to this grant, and 
it stands good for all that is asserted in it, against any suspicion 
of fraud which alleges that the figurative plan of Trudeau had 
been antedated. But, further still, against such a suspicion, 
shall no force be given to the declaration of 'Trudeau himself in 
such a case? His signature to the figurative plan is proved. 
He was the surveyor-general, whose duty it was to make for 
the governor, by his order, such a figurative plan, before the 
governor could make the grant. A plan is made purporting to 
be signed by Trudeau, his signature is proved to be genuine, 
the governor and his secretary recognize it to be such by 
making a grant according to it; the character of Trudeau for 
private virtue and official ability and integrity is proved by 
those who knew him. [If all this be not proof positive that the 
figurative plan had been made and was annexed to the grant 
contemporarily with its execution, then no proof will suffice, 
and our rejection of it involves a denial of all truthful character 
in the three highest functionaries then representing the king of 
Spain in Louisiana, the Baron de Carondelet, Secretary Armesto, 
and the Surveyer-General Trudeau. Such is the consequence 
concerning these men; but I know the majority of this court 
do not mean it, for if the more subordinate condition of two of 
them had not imposed upon their contemporaries the conviction 
that they were uninfected by the corruption which we are too 
apt to suppose degraded the provincial officers of Spain, the 
Baron Carondelet lived in his long career of public service to 
his sovereign, and died in it, unsuspected. 

I will not take up further time by making any remarks 
upon the suggestion, that the grant of June, 1797, was not 
meant to convey land to the Marquis de Maison Rouge for him- 
self, but was a grant for emigrants, as the contract of 1795 with 
him was, except to say, that it would indeed be very singular 
if the two were for the same purpose; that in that of 1795 the 
government of Spain bore all the burdens of colonization, and 
in the grant of June 20th, 1797, no provision is made for such a 
purpose, but they were to be borne by the Marquis de Maison 
Rouge, an impoverished emigré from France, and whose pov- 
erty in his humble residence in a wilderness, bought by him for 
a small price, is proved in the record, and relied upon by this 
court, as it is shown in his will by his use of the word bienes as 
a reason that such a grant was not made to him. He used that 
word bienes —as any other person who had been brought up 
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under the civil law would have done —as signifying all that a 
man can own, or which can be property. Besides, however, the 
difference in regard to the expenses of colonization in the two 
instruments just mentioned, that they were not meant for the 
same purpose, without benefit to the Marquis in the last, is very 
conclusively shown by the fact that they were made by differ- 
ent authorities, —the one by the governor, Carondelet, without 
operation until it received the approval of the king, because it 
involved the expenditure of the king’s revenue; that of June, 
1797, by the governor himself, who, by the royal order, was 
authorized to make grants of land without the special assent of 
the king to such grants. 

It is true that the language of the grant to the Marquis, after 
saying that he “is near completing the establishment of the 
Washita, which he was authorized to make for thirty families 
by the royal order of July 14th, 1795,” does recite further, 
“that, desirous to remove for the future all doubt respecting 
other families or colonists who may come to establish thent- 
selves, we destine and appropriate conclusively for the estab- 
lishment of the aforesaid Marquis de Maison Rouge the thirty 
superficial leagues marked in the plan annexed to the head of 
this instrument.” But the extension of colonization implied 
by it certainly cannot become a fact of a previous contract for 
that purpose, almost already completed, without the same terms 
for its enlargement as the king of Spain imposed upon his treas- 
ury in the first contract, or other terms expressed and assented 
to by the Marquis. And I will further say, if this grant, from 
its terms, can be interpreted to convey land for emigrants, of 
which the Marquis was only a trustee, that the terms used in it 
will be equally effective to convey to the Marquis the dominion 
of the land for himself, if the facts in the case and the reasoning 
upon them shall preponderate in favor of the latter interpreta- 
tion. In other words, the suggestion of the court in the opin- 
ion, of a conveyance having been intended for colonists, and 
not for the Marquis, admits, so far as the suggestion conveys 
the first idea, that the words of the grant are sufficient to con- 
vey the land by such an instrument. There can be no objec- 
tion to the grant, then, on account of a deficiency of formal 
terms of conveyance. Such services were never required by 
the civil law of Spain to make a good grant for land. Any 
words for that purpose are enough, in a grant from which an 
equitable title can be inferred for the grantee. The suit of the 
United States against King is in the nature of a writ of eject- 
ment. Inasmuch, however, as the distinction, so well known 
in England and in our States in the United States, between 
courts of equity and courts of common law does not prevail in 
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Louisiana, what in England would be recognized as a purely 
equitable title may serve as well in a court in Louisiana as a 
perfect legal title, either to maintain the claim of the United 
States, or asa defence on the part of the defendant against such 
demand. In the case of The United States v. Fitzgerald, 15 
Peters, this court recognized what has just been said to be 
the correct doctrine of the Circuit Court of the United States 
sitting in Louisiana, and gave judgment for the defendant in a 
writ of error, upon a right purely equitable, against the strictly 
legal title of the United States, in a petitory action for the 1e- 
covery of land. 

But let it be admitted, for the sake of the argument, that the 
instrument of June 20th, 1797, was designed to carry out more 
extensively the contract of 1795, either for the benefit of the 
settlers who had been already introduced under that contract, 
or for other colonists who might thereafter be placed upon the 
land by the Marquis, I cannot see how the right of the United 
States to recover in this action is in any way strengthened. 

Whether the thirty leagues were assigned to the Marquis for 
his own use, or in trust for others, — whether he was to be the 
sole and exclusive proprietor, or was to hold it, as is contended, 
for the benefit of others, — is a question with which the United 
States have nothing to do. ‘That is wholly between the Mar- 
quis, as holding the legal title, and those who may advance a 
claim as cestui que use. 

In either case, the land was severed from the public domain 
and became private property. It could not, in either case, pass, 
by any construction of the treaty, to the United States. They 
have neither a legal nor equitable title to the land. In order to 
entitle the United States to a judgment, they must aflirmatively 
aver and prove a title in themselves. 

The very pretension that the Marquis received this grant as 
a trustee for others is as fatal against a recovery by the United 
States as if the entire legal and equitable title were conceded 
to be, as in my judgment it is clearly shown to be, vested abso- 
lutely and exclusively in the Marquis de Maison Rouge. 

I have written much upon this case, [ know, —more than I 
usually permit myself to do in any case; but less would not 
have shown the judicial history of this, from the beginning of 
the action to its first appearance in this court, or our judgment 
and vacated judgment afterwards, and now the course which 
this court has taken upon the writ of error to reverse the judg- 
ment of the Circuit Court. 

One word more. The mandate upon the decision here made 
is for the reversal of the judgment given in favor of King for 
the land for which the United States sued him. The case will 
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of course be before the Circuit Court of Louisiana again, when 
new evidence on both sides may be introduced, or, if that does 
not exist, for that court to correct the error in its judgment. 
It cannot do so by any decision of this court upon the bills of 
exceptions in the record. ‘The reversal is for causes or errors 
said to be in the judgment. If, then, the Circuit Court shall, in 
its further trial of this cause, be of the opinion that the evidence 
proves title to the land in King, I presume that the mandate 
will be satisfied if it gives a judgment in his favor again for that 
quantity of land for which the United States has sued, without 
saying any thing about the validity of the title, or declaring that 
Mr. Coxe is an owner of any part of the Maison Rouge grant. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the Eastern 
District of Louisiana, and was argued by counsel. On consid- 
eration whereof, it is now here ordered and adjudged by this 
court, that the judgment of the said Circuit Court in this cause 
be, and the same is hereby, reversed, and that this cause be, 
and the same is hereby, remanded to the said Circuit Court, 
with directions to that court to enter judgment for the United 
States for the land described in the petition. 
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ACCOUNTS. 

1. Where a running account is kept at the Post-Office Department between the 
United States and a postmaster, in which the postages are charged to him, 
and credit is given for all payments made, this amounts to an election by the 
creditor to apply the payments, as they are successively made, to the extin- 
guishment of preceding balances. Jones v. The United States, 681. 

2. This the creditor has a right to do in the absence of instructions from the 
debtor. The English decisions and those of this court examined. Jbid. 

3. The act of Congress of 1825 (4 Stat. at Large, 102), which exonerates the sure- 
ties if balances are not sued for within two years after they occur, does not 
apply to this case, because, by this mode of keeping the accounts, the balance 
due from the postmaster is thrown upon the last quarter. bid. 

ADMIRALTY. 

See JURISDICTION. 

ATTORNEY. 

It was error in the court below to reject the testimony of an attorney upon the 
ground of his being security for costs, when the party for whom he was secu- 
rity had already obtained a judgment against his adversary, and also upon 
the ground of his being interested, when he held certain notes only for the 
purpose of paying the money over to his clients when recovered. Patton v. 
Taylor, 132. 

BANKRUPTCY. 

1. By the fifth section of the United States Bankrupt Act (3 Stat. at Large, 444), 
the surety upon a promissory note had a right to prove the demand against 
the maker, who became a bankrupt, and by the fourth section the bankrupt 
was discharged from all debts which were provable under the act. luce y. 
Wells, 272 

2. Therefore, where the surety paid the note to the creditor, after the discharge of 
the bankrupt, and brought suit against the bankrupt for the amount, he was 
not entitled to recover it. bid. 

3. The proviso of the second section of the Bankrupt Act, passed on the 19th of 
August, 1841, preserves all liens which may be valid by the laws of the States 
respectively. Peck y. Jenness, 612. 

4. In some of the States attachments are issued on mesne process, by which the 
property seized is made to await the result of the suit. This constitutes a 
lien, which is saved by the proviso in the Bankrupt Act. Jbid. 

5. The various kinds of liens explained.  /bid. 

6. Therefore, where an attachment was issued and the defendants afterwards ap- 
plied for the benetit of the Bankrupt Act, a plea of bankruptcy was not suffi- 
cient to prevent a judgment from being rendered condemning the property 
under attachment. Jhid. 

. The fourth section of the statute, if it stood alone, would make a plea of bank- 
ruptcy a ood plea in bar in discharge of all debts; but if the whole statute be 
construed together, this is not the result. /bid. 

. A rejoinder, setting forth that the District Court of the United States had de- 
cided that the attachment was not a valid lien upon the property, was not a 
good rejoinder. [bid. 

9. The District Court could not oust the State court of its jurisdiction, which had 

already attached.  Jbrd. 

10. A decree of the District Court of the United States, sitting in bankruptcy, 
whereby a person proceeded against, in invitum, was declared to be a bank- 
rupt, is sufficient evidence, as against those who were not parties to the pro- 
ceeding, to show that there was a debt due to the petitioning creditor, that 
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the bankrupt was a merchant or trader within the meaniug of the act; and 
that he had committed an act of bankruptcy. Shawhan v. Wherritt, 627. 

The first section of the Bankrupt Act declares that the making of any fraudu- 
lent conveyance, assignment, sale, gift, or other transfer of lands, tenements, 
goods, or chattels, is the commission of an act of bankruptey. Lbid. 


. No creditor can, by instituting proceedings in a State court, after the commis- 


sion of an act of bankruptcy by his debtor, obtain a valid lien upon the prop- 
erty conveyed by such fraudulent deed, if he has notice of the commission of 
an act of bankruptcy by the debtor. It passes to the assignee of the bankrupt 
for the benefit of all the creditors. Zbid. 

A lien thus acquired is not saved by the proviso of the second section of the 
bankrupt law. ‘That proviso does not protect liens which are inconsistent 
with the second and fifth sections of the act, and these sections declare such a 
lien to be void. hid. 


BOUNDARIES OF STATES. 


1. The western and northern boundary-lines of the State of Missouri, as described 
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in the first article of the constitution of that State, were as follows: — from a 
point in the middle of the Kansas River, where the same empties into the 
Missouri River, running due north along a meridian line, to the intersection 
of the parallel of latitude which passes through the rapids of the River Des 
Moines, making said line correspond with the Indian boundary-line; thence 
east from the point of intersection last aforesaid, along the said parallel, to the 
middle of the channel of the main fork of the said River Des Moines; thence, 
&e., &e. Missouri v. Lowa, 660. 


. The constitution of the State of Missouri was adopted in 1820. But in 1816 


an Indian boundary-line had been run by the authority of the United States, 
which, in its north course, did not terminate at its intersection with the parallel 
of latitude which passed through the rapids of the River Des Moines. and in its 
east course did not coincide with that parallel, or any parallel of latitude at all 


Thid. 


. Missouri claimed thet this north line should be continued until it intersected a 


parallel of latitude which passed through certain rapids in the River Des 
Moines, and from the point of intersection be run eastwardly along the par- 
allel to these rapids.  Lbid. 


. Iowa claimed that this Indian boundary-line was protracted too far to the north ; 


” 


that by the term * rapids of the River Des Moines” were meant certain rapids 
in the Mississippi River, known by that name, and that the parallel of latitude 
must pass through these rapids; the effect of which would be to stop the 
Indian boundary-line in its progress north, before it arrived at the spot which 
had been marked by the United States surveyor. /bid. 


There being a bill and a cross-bill, cach State is a defendant, and this court can 


pass such a decree as the case requires. /hid. 


. The southern boundary-line of Iowa is coincident with, and dependent upon, 


the northern boundary-line of Missouri. /bid. 


. Iowa is bound by the acts of its predecessor, the government of the United 


States, which had plenary jurisdiction over the subject as long as Iowa re- 
mained a Territory ; and the United States recognized the Indian boundary- 
line, — Ist. By treaties made with the Indians ; 2d. By the acts of the general 
land-office; 3d. By Congressional legislation. Jbid. 


. On the other hand, there are no rapids in the River Des Moines so conspicuous 


as to justify the claim of Missouri. Jbid. 


This court therefore adopts the old Indian boundary-line as the dividing line 


between the two States, and decrees that it shall be run and marked by com- 
missioners. bid. 


CHANCERY. 


1. A bill in chancery filed by the purchaser of land against his vendor, to restrain 


the collection of the purchase-money, upon the two grounds of want of title in 
the vendor and his subsequent insolvency, without charging fraud or misrep- 
resentation, cannot be sustained. Patton v. Taylor, 132. 


2. Relief will not be given on the ground of fraud, unless it be made a distinct alle- 


gation in the bill, so that it may be put in issue in the pleadings. /bid. 


3. When a mortgagor and mortgagee are citizens of the same State, and the mort- 


gagee assigns the mortgage to a citizen of another State for the purpose of 
throwing the case into the Cireuit Court, it is necessary, in order to divest the 
court of jurisdiction, to bring home to the assignee a knowledge of this motive 
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and purpose. ‘Till then, he must be considered an innocent purchaser with- 
out notice. Smith v. Aernochen, 198. 


. If the assignment was only fictitious, then the suit would in fact be between two 


citizens of the same State, over which the court would have no jurisdiction. 
Tid. 

The question of jurisdiction, in such a case, should have been raised by a plea 
in abatement. Upon the trial of the merits, it was too late. /bid. 


. A former suit in chancery between the original parties to the mortgage involv- 


ing directly the validity of that instrument, in which suit a bill to foreclose 
was dismissed, upon the ground that the mortgage was void, was good evi- 
dence in an ejectment brought by the assignee claiming to recover by virtue 
of the same mortgage. The instrument had been declared void by a court of 
competent jurisdiction, and neither the parties nor their privies could recover 
upon it. bid. 

There is no difference, upon this point, between a decree in chancery and a ver- 
dict at law. Either constitutes a bar to a future action upon the instrument 
declared to be void. The authorities upon this point examined. hid. 

The highest court of the State of Alabama having decided that the original 
mortgagee (an incorporated company) violated its charter in the transaction 
which led to the mortgage, this court adopts its construction of a statute of 
that State. bid. 

Where an issue is sent by a court of equity to be tried by a jury in a court of 
law, and exceptions are taken during the progress of the trial at law, these ex- 
ceptions must be brought before the court of equity and there decided, in order 
to give this court cognizance of them when the case is brought up by appeal. 
Me Laughlin v. Bank of Potomac, 220. 

A question, whether or not certain conveyances were frandulent, was properly 
submitted to the jury. Fraud is often a mixed question of law and fact, and 
the jury can be instructed upon matters of law.  Lbid. 

A note held by a bank for a debt due to it, and renewed from time to time with 
the same maker and indorser, is sufficient to constitute the bank a creditor in 
claiming to have conveyances set aside as fraudulent, although the note was 
not due when the conveyances were made, and the present note was renewed 
afterwards. /bid. 

Where the original debtor had made a conveyance of property to a trustee for 
the purpose of securing his indorser, it was not necessary to pursue and ex- 
haust that trust-property before proceeding against the indorser and his prop- 
erty. A judgment had been obtained against the administrator of the indorser, 
which fixed his liability. bid. 

This judgment against the administrator in which a devastavit had been sug- 
gested, and a return of nul/a bona to an execution, was good evidence against 
the surety of the administrator, and also against the fraudulent grantee of the 
intestate. bid. 


. Although the creditor has a remedy against the surety of the administrator by a 


suit at law upon the bond, yet he may also file a bill in chancery against all 
the parties who are concerned in the alleged fraud, and such other persons as 
are interested in the estate. /bid. 


. Although by the laws which prevail in the District of Columbia, the personal 


estate of a deceased person should be resorted to for the payment of debts be- 
fore applying to the realty; yet, where the administrator was found guilty of 
a devastavit, and the personal property was chiefly left in the hands of the 
surety, who was also the person charged with being a fraudulent grantee of the 
intestate, the general rule is not applicable. . Lid. 

In a bill against the fraudulent grantee, it is not necessary to aver a deficiency 
of the personal estate of the deceased ; it is sufficient to aver the fraud and the 
waste of the personal assets by such grantee, who was also the personal rep- 
resentative. Jbid. 

There is a defence peculiar to courts of equity founded on lapse of time and the 
staleness of the claim, where no statute of limitations directly governs the 
ease. In such cases, the court often act upon their own inherent doctrine of 
discouraging, for the peace of society, antiquated demands, by refusing to in- 
terfere where there has been gross laches in prosecuting rights, or long acqui- 
escence in the assertion of adverse rights. Wagner v. Baird, 234. 

The rule upon this subject, originally laid down by Lord Camden, in Smith v, 
Clay, 3 Brown’s Chancery Reports, page 640, note, and adopted by this court 
in 1 Howard, 189, again asserted. bid. 
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19. Long acquiescence and laches by parties out of possession are productive of 
much hardship and injustice to others, and cannot be excused but by showing 
some actual hindrance or impediment caused by the fraud or concealment of 
the party in possession, which will appeal to the conscience of the chancellor. 
Tid. 

. The party guilty of such laches cannot screen his title from the just imputation 
of staleness, merely by the allegation of an imaginary impediment or technical 
disability. bid. 

21. The facts in this case bring it within the operation of the above principles, and 

the bill must, therefore, be dismissed. /hid. 

22. The Commercial and Railroad Bank of Vicksburg assigned all its property to 
trustees, reciting that “the embarrassed situation of the bank and the present 
inability of its debtors to meet their liabilities. and by consequence that the 
bank was unable to pay its debts promptly, rendered it proper that a general 
assignment should be made for the benefit of its creditors and completion of 
the railroad”; it therefore assigned all its property, real, personal, and mixed, 
to trustees, with authority to sell the effects assigned, to collect all debts due 
to the institution, to complete the railroad, for which purpose they were au- 
thorized to borrow a sum not exceeding $250,000, to allow claims against the 
bank of a certain description, and out of the proceeds collected first to pay the 
principal and interest of the above loan; after the completion of the said road, 
dividends were to be made pro rata amongst the creditors of the bank who had 
filed their claims, should there not be a sufficient amount to pay all the claims; 
the trustees to receive cight thousand dollars each per annum for their services. 
Bodley v. Goodrich, 276. 

23. This deed was fraudulent and void as to all creditors of the bank who did not 
become parties to it by filing their claims. /bid. 

24. Where a decree in chancery refers the matter to a master to ascertain the amount 
of damages, and in the mean time the bill is not dismissed nor is there a decree 
for costs, the decree is not a final one from which an appeal will lie to this 
court. although there is a perpetual injunction granted. Barnard y. Gibson, 
650. 

25. The amount of damage which will follow from restraining a party from using 
a machine held under a patent right, is a proper consideration to be addressed 
to the Circuit Court, but does not constitute a ground of appeal. bid. 

26. If an exception be taken to an answer in chancery upon the ground that certain 
allegations in the bill are neither answered, admitted, nor denied, it becomes 
necessary to inquire whether the facts charged in the allegations are material, 
and might, if established, contribute to support the equity of the complainant. 
Hardeman v. Harris, 726. 

. If they will not, the omission to answer the allegations is not a good ground for 
exception to the answer, and the exception must be overruled. /bid. 

. Therefore, when a bill charged that certain notes were given for the purchase 
of slaves introduced into the State of Mississippi, as merchandise and for sale, 
after the first day of May, 1833, and the answer omitted to notice the allega- 
tion, such omission was not a good ground for an exception. bid. 

29. This court has repeatedly decided that the fact stated is no defence to a suit at 

law. Still less can it be a defence in equity. Lbid. 

30. Where an allegation in the bill was, that the complainants were only sureties, 
and that their principal was insolvent, the answer was not justly subject to ex- 
ception for omitting to notice it. The fact in no way strengthened the equity 
of the complainants. Jhid. 

3. The general rules stated which govern a court of equity in opening accounts 
and sustaining claims which are barred by the statute of limitations. Stearns 
v. Page, 819. 

CHICAGO. 

See Lanps, Pusiic. 

COMMERCIAL LAW. 

1. A note held by a bank for a debt due to it, and renewed from time to time with 
the same maker and indorser, is sufficient to constitute the bank a creditor in 
claiming to have conveyances sct aside as fraudulent, although the note was 
not due when the conveyances were made, and the present note was renewed 
afterwards. MeLanghlin vy. Bank of Potomac. 220. 

2. Where the original debtor had made a conveyance of property to a trustee for 
the purpose of securing his indorser, it was not necessary to pursue and ex- 
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COMMERCIAL LAW (Continued). 
haust that trust-property before proceeding against the indorser and his prop- 
erty. Lbid. 

3. By the fifth section of the United States Bankrupt Act, (5 Stat. at Large, 444.) 
the surety upon a promissory note had a right to prove the demand against 
the maker, who became a bankrupt, and by the fourth section the bankrupt 
was discharged from all debts which were provable under the act. Jace v. 
Wells, rv A 

4. Therefore, where the surety paid the note to the creditor, after the discharge of 
the bankrupt, and brought suit against the bankrupt for the amount, he was 
not entitled to recover it. Lbid. 

CONSTITUTIONAL LAW. 

See JURISDICTION. 
1. Although no State could establish a permanent military government, yet it may 
use its military power to put down an armed insurrection, too strong to be 
controlled by the civil authority. The State must determine for itself what 
degree of force the crisis demands. Luther vy. Borden, 1. 

. After martial law was declared, an officer might lawfully arrest any one who he 
had reasonable grounds to believe was engaged in the insurrection, or order a 
house to be forcibly entered. But no more force can be used than is necessary 
to accomplish the object; and if the power is exercised for the purposes ot 
Oppression, or any injury wilfully done to person or property, the party by 
whom, or by whose order, it is committed would undoubtedly be answerable. 
Lid. 

3. A statute of the State of Alabama, directing that promissory notes given to the 
cashier of a bank may be sued and collected in the name of the bank, is a law 
which attects the remedy only, and, although passed after the note was exe- 
cuted, does not impair the obligation of the contract. Crawford vy. Branch 
Bank of Mobile, 279. 

4. Besides, the record does not show that the question of the consistency of the 
statute with the Constitution of the United States was raised in the State 
court; and therefore a writ of error issued under the twenty-fifth section of 
the Judiciary Act must be dismissed on motion. Jbid. 

5. Statutes of the States of New York and Massachusetts, imposing taxes upon 
alien passengers arriving in the ports of those States, declared to be contrary 
to the Constitution and laws of the United States, and therefore null and void 
Passenger Cases, 283. 

COPYRIGHT. 

1. By the sixth section of the act of February 3d, 1831, entitled “ An act to amen¢ 
the several acts respecting copyrights,” the penalty of fifty cents on each sheet. 
whether printed or being printed, or published or exposed to sale, is limited 
to the sheets in possession of the party who prints or exposes them to sale 
Backus v. Gould, 798. 

2. It does not apply to those sheets which he had published or procured to be 
published, whether they were found in his possession or not. Lbid. 

DUTIES AT THE CUSTOM-HOUSE. 

1. By the fifth section of the tariff act passed on the 30th of August, 1842, (5 Stat. 
at Large, 555,) a duty of thirty per cent. is imposed on “ India-rubber oil- 
cloth, webbing, shoes, braces or suspenders, or any other fabrics or manufac- 
tured articles composed whally or in part of India-rubber.” Lawrence v. Allen, 
785. 

2. In the ninth section, among other articles declared to be exempt from duty, is, 
“ India-rubber in bottles or sheets, or otherwise unmanufactured.” /bid. 

3. By these sections, the duty of thirty per cent. is payable upon shoes made of 
India-rubber in Brazil, although they are made by the same process as bottles 
or sheets, provided they come to this country in a condition to be worn with- 
out further material labor on them here, and were actually worn in this form. 
and provided they were called, in the language of commerce, “ India-rubber 
shoes”: and of these two facts the jury onght to judge. bid. 

4. The articles come within the letter of the law, and the act of 1842 was framed 
with a desire to tax whatever might compete with our own manufactures 
Ibid. 

5. When India-rubber is made into a shape suitable for use, it may be considered 
a manufactured article. Originally, it was made into the shape of boots, to be 
used and worn in Brazil, and afterwards into shoes; but not intended to be 
sent abroad as a raw material. bid. 
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DUTIES AT THE CUSTOM-HOUSE (Continued). 

6. The fact, that the material of which these shoes are made is used for other arti- 
cles of manufacture after their importation, does not change this view of the 
subject. Lbid. 

EVIDENCE. 

1. In a suit brought by a marine against the commanding officer of a squadron, in 
which the marine alleged that he was illegally detained on board after the ex- 
piration of his term of enlistment, it was competent for the defendant to give 
in evidence a letter which he had written to the Secretary of the Navy relating 
to the circumstances of the enlistment. Wilkes v. Dinsman, 89. 

2. An acquittal of the commanding officer by a court-martial, when tried for the 
same acts by order of the government, is not admissible evidence in a suit by 
an individual. bid. ; 

>. The burden of proof, that the officer exceeded his powers. is upon the party 
complaining; the rule of law being, that the acts of a public officer, on public 
matters, within his jurisdiction and where he has a discretion, are to be pre- 
sumed legal till shown by others to be unjustifiable. /bed. 

4. It is not enough to show that he committed an error in judgment, but it must 
have been a malicious and wilful error.  Jbid. 

. It was error in the court below to reject the testimony of an attorney upon the 
ground of his being security for costs, when the party for whom he was secu- 
rity had already obtained a judgment against his adversary, and also upon 
the ground of his being interested, when he held certain notes only for the 
purpose of paying the money over to his clients, when recovered. Patton y 
Taylor, 132. 

6. A former suit in chancery between the original parties to a mortgage, involving 
directly the validity of that instrument, in which suit a bill to foreclose was 
dismissed upon the ground that the mortgage was void, was good evidence in 
an ejectment brought by an assignee claiming to recover by virtue of the same 
mortgage. Smith v. Kernochen, 198. 

7. The instrument had been declared void by a court of competent jurisdiction, and 
neither the parties nor their privies could recover upon it. bid. 

8. There is no difference, upon this point, between a decree in chancery and a 
verdict at law. Either constitutes a bar to a future action upon the instru- 
ment declared to be void. hid. 

9. A judgment against an administrator, in which a devastavit had been suggested 
and a return of nulla bona to an execution, was good evidence against the 
surety of the administrator, and also against the fraudulent grantee of the in- 
testate. McLaughlin v. Bank of Potomac, 220. 

EXECUTORS AND ADMINISTRATORS. 

1. A judgment against an administrator, in which a devastavit had been suggested 
and a return of n/a bona to an execution, was good evidence against the 
surety of the administrator, and also against the fraudulent grantee of the in- 
testate. McLaughlin v. Bank of Potomac, 220. 

2. Although the creditor has a remedy against the surety of the administrator by a 
suit at law upon the bond, yet he may also file a bill in chancery against all 
the parties who are concerned in the alleged fraud, and such other persons as 
are interested in the estate. bid. 

3. Although, by the laws which prevail in the District of Columbia, the personal 
estate of a deceased person should be resorted to for the payment of debts be- 
fore applying to the realty ; yet, where the administrator was found guilty of 

i a devastavit and the personal property was chiefly left in the hands of the 

surety, who was also the person charged with being a fraudulent grantee of 
the intestate, the general rule is not applicable. /bid. 

4. Ina bill against the fraudulent grantee, it is not necessary to aver a deficiencs 
of the personal estate of the deceased ; it is sufficient to aver the fraud and the 
waste of the personal assets by such grantee, who was also the personal repre- 
sentative. hid. 

FRAUD. 

See CHANCERY. 


INSURANCE. 

1. In an insurance upon freight, there is no total loss of a memorandum article as 
long as the goods have not lost their original character, but remain in specie. 
and in that condition are capable of being Shipped to their destined port, no 
matter what may be the extent of the damage. ugg v. Augusta Insurance 


and Banking Co., 595. 
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INSURANCE (Continued). 

2. If, however, the articles are not capable of being carried, in specie, to the port 
of destination, arising from danger to the health of the crew or to the safety of 
the vessel ; or the public authorities at the port of distress order the articles to 
be thrown overboard, from fear of disease, there would be a total loss.  /bid. 

3. In construing the contract of insurance upon freight, the interest of the insured. 
or of the underwriters of the cargo, is not considered. Therefore, if the ves- 
sel is in a condition to carry on the cargo to the port of destination, or another 
vessel can be procured for that purpose, it is the duty of the owner of the ves- 
sel to carry it on, although it may be for the interest of the insured and insur- 
ers of the cargo to sell it at the port of distress. bid. 

4. If so sold, the insured cannot recover for a total loss of freight. bid. 

5. But although it is the duty of the owner of the vessel, either to repair his own or 
to procure another at the port of distress to carry on the cargo, yet, if it should 
be made to appear that the repairs or procurement of another vessel would 
necessarily produce such a retardation of the voyage as would, in all proba- 
bility, occasion a destruction of the article, in specie, before it could arrive at 
the port of destination, or, from its damaged condition, it could not be reshipped 
in time, consistently with the health of the crew or safety of the vessel, or would 
not be in a fit condition, from pestilential effluvia or otherwise, to be carried 
on, it then became the duty of the master to sell the goods for the benefit of 
whom it might concern. /bid. 

6. A policy of insurance upon “freight of the bark Margaret Hugg, at and from 
Baltimore to Rio Janeiro and back to Havana or Matanzas, or a port in the 
United States, to the amount of $5,000, upon all lawful goods, &c., beginning 
the adventure upon the said freight from and immediately following the lading 
thereof aforesaid at Baltimore, and continuing the same until the said goods, 
wares, and merchandise shall be safely landed at the port aforesaid,” upon 
which a greater premium was paid than was usual for the outward voyage 
alone, must not be construed as a policy upon the round voyage. bid. 

7. The insurers were, therefore, not entitled to a deduction for the outward freight. 


Ibid. 


IOWA. 
See BouNDARIES OF STATES. 


JURISDICTION. 

1. At the period of the American Revolution, Rhode Island did not, like the other 
States, adopt a new constitution, but continued the form of government estab- 
lished by the charter of Charles the Second, making only such alterations, by 
acts of the Legislature, as were necessary to adapt it to their condition and 
rights as an independent State. Luther v. Borden, 1. 

2. But no mode of proceeding was pointed out by which amendments might be 
made. bid. 

3. In 1841 a portion of the people held meetings and formed associations, which 
resulted in the election of a convention to form a new constitution, to be sub- 
mitted to the people for their adoption or rejection. bid. 

4. This convention framed a constitution, directed a vote to be taken upon it, de- 
clared afterwards that it had been adopted and ratified by a majority of the 
people of the State, and was the paramount law and constitution of Rhode 
Island. bid. 

5 Under it, elections were held for Governor, members of the Legislature, and 
other officers, who assembled together in May, 1842, and proceeded to organ- 
ize the new government. Jbid. 

6 But the charter government did not acquiesce in these proceedings. On the 
contrary, it passed stringent laws, and finally passed an act declaring the State 
under martial law. bid. 

. In May, 1843, a new constitution, which had been framed by a convention 
called together by the charter government, went into operation, and has con- 
tinued ever since. bid. 

8. The question which of the two opposing governments was the legitimate one, 
viz. the charter government, or the government established by the voluntary 
convention, has not heretofore been regarded as a judicial one in any of the 
State courts. The political department has always determined whether a pro- 
posed constitution or amendment was ratified or not by the people of the State, 
and the judicial power has followed its decision. bid. 

9. The courts of Rhode Island have decided in favor of the validity of the charter 
government, and the courts of the United States adopt and follow the decisions 
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JURISDICTION (Continued). 
of the State courts in questions which concern merely the constitution and 
laws of the State. Jbid. 

10. The question whether or not a majority of those persons entitled to suffrage 
voted to adopt a constitution cannot be settled in a judicial proceeding. bid. 

11. The Constitution of the United States has treated the subject as political in its 
nature, and placed the power of recognizing a State government in the hands 
of Congress. Under the existing legislation of Congress, the exercise of this 
power by courts would be entirely inconsistent with that legislation. Lid. 

12. The President of the United States is vested with certain power by an act of 
Congress, and in this case he exercised that power by recognizing the charter 
government. Jbid. 

13. Where a petition for the seizure and sale of the mortgaged property of a de- 
ceased person was filed, in the Circuit Court of the United States for Louis- 
iana, against the executor of that deceased person, which petition alleged the 
plaintitf to be a citizen of Tennessee, and the defendant to be a citizen of 
Louisiana, and the proceedings went on to a sale without any objection to the 
jurisdiction of the court being made by the executor upon the ground of resi- 
dence of parties, it is too late for a curator, appointed in the place of the exec- 
utor, to raise the objection in a State court against a purchaser at the sale. 
and attempt to prove that the Circuit Court had no jurisdiction over the case. 
because the executor was not a citizen of Louisiana. Evidence dehors the 
record cannot be introduced to disprove it. Erwin y. Lowry, 172. 

14. Where a lien existed on property by a special mortgage before the debtor’s death, 
and the property passed, with the lien attached, into the hands of an executor 
and was in the course of administration in the Probate Court, the Circuit 
Court of the United States had jurisdiction, notwithstanding, to proceed against 
the property, enforce the creditor's lien, and decree a sale of the property 
And such sale was valid. Jord. 

15. The Circuit Court of the United States, having jurisdiction over the parties and 
subject-matter, and having issued an order of seizure and sale, the presumption 
must be, in favor of a purchaser, that the facts which were necessary to be 
proved in order to confer jurisdiction were proved. No other court can in- 
quire into those facts. /bid. 

16. Although the motion under argument in the Circuit Court was addressed to its 
discretion, yet, if the questions which arose and upon which the judges dif- 
fered involved the right of the matter, this court will entertain those questions. 
United States v. Chicago, 185. 

17. So, also, where the questions are several in number, and so material as to decide 
the whole case, this court will not dismiss them, provided they appear to have 
arisen at one time, at one stage of the cause, and to have involved little be- 
yond one point. bid. 

18. When a mortgagor and mortgagee are citizens of the same State, and the mort- 
gagee assigns the mortgage to a citizen of another State, for the purpose of 
throwing the case into the Circuit Court, it is necessary, in order to divest the 
court of jurisdiction, to bring home to the assignee a knowledge of this motive 
and purpose. Till then, he must be considered an innocent purchaser without 
notice. Smith v. Kernochen, 198. 

19. If the assignment was only fictitious, then the suit would in fact be between two 
citizens of the same State, over which the court would have no jurisdiction. 
Did. 

20 The question of jurisdiction, in such a case, should have been raised by a plea 
in abatement. Upon the trial of the merits, it was too late. bid. 

21. Where an issue is sent by a court of equity to be tried by a jury in a court of 
law, and exceptions are taken during the progress of the trial at law, these 
exceptions must be brought before the court of equity and there decided, in 
order to give this court cognizance of them when the case is brought up by 
appeal. McLaughlin vy. Bank of Potomac, 220. 

. Where the highest court of a State affirmed the judgment of a court below, be- 
cause no transcript of the record was filed in the appellate court, such affirm- 
ance cannot be reviewed by this court under the twenty-fifth section of the 
Judiciary Act. Matheson v. Branch Bank of Mobile, 260. 

23. The intention of the parties to raise a constitutional question is not enough 
It raust be actually raised and decided in the highest court of the State 
Ibid. 

24. Where the record does not show that the question of the consistency of a stat- 
ute of a State with the Constitution of the United States was raised in the 


to 
to 

















INDEX. 903 


JURISDICTION (Continued). 

State court, this court will not entertain jurisdiction under the twenty-fifth 
section of the Judiciary Act. Crawford vy. Branch Bank of Mobile, 279. 

25. A rejoinder, setting forth that the District Court of the United States had de- 
cided that the attachment was not a valid lien upon the property, was not a 
good rejoinder. ‘The District Court could not oust the State court of its ju- 
risdiction, which had already attached. Peck v. Jenness, 612. 

26. Where an appeal from a Circuit Court, sitting in chancery, is brought up to this 
court upon a certificate of division in opinion, and the certificate states that 
the court was not able to agree in opinion, one of the judges being of opinion 
that adecree should be rendered for the complainants, and the other that a 
decree should be rendered for the defendants, this was not such a distinct state- 
ment of the point or points upon which the judges differed as would give this 
court jurisdiction. Sudler v. Hoover, 646. 

7. The appeal must, therefore, be dismissed, for want of jurisdiction. Lid. 

8. Where a decree in chancery refers the matters to a master to ascertain the 

amount of damages, and in the mean time the bill is not dismissed, nor is there 
a decree for costs, the decree is not a final one, from which an appeal will lie 
to this court, although there is a perpetual injunction granted. Burnard vy. 
Gibson, 650. 

29. The amount of damage which will follow from restraining a party from using 
a machine held under a patent right is a proper consideration to be addressed 
to the Circuit Court, but does not constitute a ground of appeal. bid. 

30. Where a vessel was run on shore by the captain in order to save the lives of 
those on board, and for the preservation of the cargo, by which act the vessel 
was totally lost, but the cargo saved and delivered to the consignee, a libel in 
personam, filed by the owner of the vessel against the consignee of the cargo, 
(and the result would be the same if tiled against the owner of the cargo.) for 
a contribution by way of general average, cannot be sustained in the admiralty 
courts of the United States. Cutler v. Rae, 729. : 

31. Those courts have jurisdiction wherever the vessel or cargo is subject to an 
absolute lien, created by the maritime law; and will follow property subject 
to such a lien into the hands of assignees. The lien, in such cases, does not 
depend upon possession. Lbid. 

32. But in cases of general average, the lien is a qualified one, depends upon the 
possession of the goods, and ceases when they are delivered to the owner or 
consignee. Jhid. 

33. Whatever may be the liability of the owner after he has received his cargo. it is 
founded upon an implied promise to contribute to the reimbursement of the 
owner of the lost vessel, which promise is implied by the common law, and 
not by the maritime law. bid. 

34. The case is, therefore, beyond the jurisdiction of courts of admiralty, and the 
libel must be dismissed. /bid. 

35. Where a complainant alleged that a school tax, which was levied upon his land, 
Was contrary to the spirit and meaning of a law of the State of Ohio which 
exempted his property from all State taxes, and conflicted also with the terms 
and conditions of the leases by which he held his land, and the State court 
dismissed the bill, this decision of the State court cannot be reviewed by this 
court by a writ of error issued under the twenty-fifth section of the Judiciary 
Act. Smith v. Hunter, 738. 

36. The rules which regulate cases brought up to this court under that section again 
examined and attirmed. /bid. 

37. The act of 1838, (5 Stat. at Large, 251.) relating to preémption rights, provides, 
that “before any person claiming the benefit of this law shall have a patent 
for the land which he may claim, by having complied with its provisions, he 
shall make oath, &ec., that he entered upon the land which he claims in his own 
right, and exclusively for his own use and benefit, and that he has not, di- 
rectly or indirectly, made any agreement or contract, in any way or manner, 
with any person or persons whatever. by which the title which he might ac- 
quire from the government of the United States should enure to the use and 
benetit of any one except himself, or to convey or transfer the said land. or 
the title which he may acquire to the same, to any other person or persons 
whatever, at any subsequent time.” Udell y. Davidson, 769. 

38. Where a preémptioner sold his inchoate title, which passed ultimately into the 
hands of a trustee, and the trustee loaned money out of the trust fund to the 
preémptioner, in order to enable him to pay the government; and the title 
thus obtained from the United States was conveyed by the preémptioner to 
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JURISDICTION ( Continued). 
the trustee, without any reference to the trust; and the trustee was ordered 
by a State court to hold the property subject to the trust, — he cannot remove 
the case to this court, by virtue of the twenty-fifth section of the Judiciary 
Act. Jbid. 

39. There is no title, right, privilege, or exemption, under an act of Congress, set up 
by the party and decided against him by the State court. By his own show- 
ing, he has acquired no title from the United States. hid. 

40. The allegation is, that a fraud was perpetrated upon the government, and 
another meditated upon the cestud gue trust, both of which this court is called 
upon to maintain and carry out. hid. 

41. The case is dismissed, for want of jurisdiction. Thid. 

42. Where, upon the trial of a case in a State court, a party claims the land in dis- 
pute, under an authority which he alleges has been exercised by the Secretary 
of the Treasury, in behalf of the United States, and the decision was against 
the validity of the authority, the party is entitled to have his case brought 
to this court under the twenty-fifth section of the Judiciary Act. Nez/son v. 
Lagow, 772. 

JURY. 

A question, whether or not certain conveyances were fraudulent, was properly 
submitted to the jury. Fraud is often a mixed question of law and fact, and 
the jury can be instructed upon matters of law. McLaughlin vy. Bank of Po- 
mac, 220. 

LANDS, PUBLIC. 

1. The corporate powers of the city of Chicago have no right to open streets 
through property belonging to the United States, adjacent to the city, although 
the ground had been laid out in lots and streets by the government. United 
States v. Chicago, 185. 

2. Their right was limited to that part which, by a sale of the government, had 
become private property. bid. 

. The fact, that streets had been laid out by an agent of the government, did not 
amount to a dedication of them to public use, so as to vest the control over 
them in the city. bid. 

. The United States, having been the proprietor of all the land and reserved a 
part for military purposes, hold this part by a different title than where land 
is purchased by them in a State. /bid. 

. The proviso in the second section of the act passed on the Ist of March, 1823, 
(3 Statutes at Large, 773,) entitled, * An act for extending the time for locat- 
ing Virginia military land-warrants and returning surveys thereon to the 
General Land-Office,” — which proviso is as follows, viz. * Provided, that no 
locations, as aforesaid, in virtue of this or the preceding section of this act, 
shall be taade on tracts of lands for which patents had previously been issued, 
or which had been previously surveyed ; and any patent which may neverthe- 
less be obtained for land located contrary to the provisions of this act shall be 
consider*d null and void,’ — protected an entry which had been made in the 
name of a dead man in 1822. And a subsequent conflicting entry came 
within the prohibition of the statute, and was therefore void. .McArthur’s Heirs 
v. Dun’s Heirs, 262. ' 

6. The cases of Galt v. Galloway, 4 Peters, 345; McDonald’s Heirs v. Smalley. 6 
Peters, 261; Jackson v. Clarke, 1 Peters, 628; Taylor's Lessee v. Myers, 7 
Wheat. 23; and Galloway v. Finley, 12 Peters, 264, reviewed. hid. 

. Forbes and Company obtained a grant of land in 1807 from Morales, Intend- 
ant-General under the Spanish government, which land was adjacent to Mo- 
bile, in West Florida. This grant purported to be, in part, the confirmation 
of a concession granted in 1796 and surveyed in 1802. The survey termi- 
nated at high-water-mark upon the river. Acnnedy’s Executors v. Hunt, 586. 

. The grant of 1807 included the land between the then bank of the river and the 
high-water-mark of 1802. bid. 

. This grant of 1807 was excepted from the operation of the act of Congress 
passed on the 26th of March, 1804, which annulled all Spanish grants made 
after the Ist of October, 1800, and was recognized as a valid grant by the act 
of 3d March, 1819. Jhid. 

. An act of March 2d, 1829, contirmed an incomplete Spanish concession which 
was alleged to draw after it, as a consequence, certain riparian rights conflict- 
ing with those claimed under the grant of 1807. Jbid. 

1. A decision of a State court, giving the land covered by these riparian rights to 
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LANDS, PUBLIC ( Continued). 
the claimants under the grant of 1807, was only a construction of a perfected 
Spanish title, and cannot be reviewed by this court under the twenty-fifth 
section of the Judiciary Act. It did not draw in question an act of Congress, 
or any authority exercised under the Constitution or laws of the United States. 
Ibid. 

12. The case of the United States v. King and Coxe (38 Howard, 773) reviewed. 
United States v. King et al., 833. 

13. According to the practice of Louisiana, where cases are carried to an appellate 
tribunal, in which the court below has decided questions of fact as well as 
of law, the appellate tribunal also reviews and decides both classes of ques- 
tions. bid. 

14. But this practice is not applicable to the courts of the United States. A writ 
of error in them brings up only questions of law, and questions of fact remain 
as unexaminable as if they had been decided by a jury below. Jbid. 

15. Where the court below decides both law and fact, no bill of exceptions need be 
taken. ‘The case then becomes like one at common law, where a special ver- 
dict is found or a case is stated, in neither of which is there any necessity for 
a bill of exceptions. bid. 

16. Where the court below decides the facts, a statement of them should appear 
upon the record; but if such a statement be filed after judgment is entered 
and a writ of crror sued out, it cannot be considered a part of the record, which 
is closed against it. /hid. 

17. Leaving this statement out, there is still enough in the record to enable the court 
to take cognizance of this case, because the defendants below asserted a legal 
title to be in themselves by virtue of a grant which severed the land claimed 
from the royal domain. Jhid. 

18. The construction of this grant, issued in 1797, by the Baron de Carondelet, to 
the Marquis de Maison Rouge, is a question of law upon which this court 
must review the decision of the Circuit Court. Jbid. 

19. The two grants or contracts of 1797 and 1795 must be construed together. 
That of 1797 refers to the one of 1795, and cannot be understood without it. 
Ibid. 

20. The contract of 175 was for the benefit of the emigrants, and must have been 
intended to be shown by Maison Rouge to those persons whom he was invit- 
ing to settle upon the land. No personal benefit or compensation to himself 
individually is provided in it. The object was to promote the policy of the 
Spanish government, as whose agent Maison Rouge acted, and not as the pro- 
prietor of the land. Jbid. 

21. The contract of 1797 was intended to supply two omissions in that of 1795, 
namely, to designate with more particularity the place where the settlement 
was to be made, and to provide for a larger number of families than was men- 
tioned in the original contract. /bid. 

22. For both these purposes, a certain tract of land was marked out, and “ destined 
and appropriated ” for the uses of the settlement. Zid. 

23. The grant of 1797 does not contain the words usually employed in Spanish 
colonial grants, when there was an intention to sever land from the royal do- 
main and convey it as individual property. Jbid. 

LIEN. 

Where a judgment was obtained in the Circuit Court of the United States for the 
District of Mississippi in 1839, and in 1841 the State of Mississippi passed a 
law, requiring judgments to be recorded in a particular way, in order to make 
them a lien upon property, this statute did not abrogate the lien which had 
been acquired under the judgment of 1839, although the latter had not been re- 
corded in the manner required by the statute. Massingill v. Downs, 760. 


LIMITATION OF ACTIONS. 

1. There is a defence peculiar to courts of equity founded on lapse of time and the 
staleness of the claim, where no statute of limitations governs the case. In 
such eases, the court often act upon their own inherent doctrine of discourag- 
ing, for the peace of society, antiquated demands, by refusing to interfere where 
there has heen gross laches in prosecuting rights, or long acquiescence in the 
assertion of adverse rights. Wagner v. Baird, 234. 

2. The rule upon this subject, originally laid down by Lord Camden in Smith ¢. 
Clay. 3 Bro. Ch. Rep. 640, note, and adopted by this court in 1 Howard, 189, 
again asserted. /bid. 

3 Long acquiescence and laches by parties out of possession are productive of 
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LIMITATION OF ACTIONS ( Continued). 
much hardship and injustice to others, and cannot be excused but by showing 
some actual hindrance or impediment caused by the fraud or concealment of 
= in possession, which will appeal to the conscience of the chancellor. 
bid. 

4. The party guilty of such laches cannot sercen his title from the just imputation 
of staleness, merely by the allegation of an imaginary impediment or tech- 
nical disability. hid. 

5 By a law of the State of Illinois, passed in 1827, “ every action of covenant shall 
be commenced within sixteen years after the cause of such action shall have 
accrued, and not after.” But by a proviso, persons beyond the limits of the 
State were exempted from the operation of the law, and might bring the ac- 
tion at any time within sixteen years after coming within the State. After- 
wards, in 1837, this proviso was repealed. Lewis v. Lewis, 776. 

6. The statute of 1827 begins to run, as to non-residents, from the time of the re- 
peal of the saving clause, in 1837, and not before. Jbid. 

7. The general rules stated which govern a court of equity in opening accounts and 
sustaining claims which are barred by the statute of limitations. Stearns v. 
Page, 819. 

8. Great caution is exercised, and the complainant is holden to stringent rules of 
pleading and evidence. — /hid. 

9. He must state in his bill, distinctly. the particular act of fraud, misrepresenta- 
tion, or concealment; must specify how, when, and in what manner it was 
perpetrated. /bid. 

10. The charges must be definite and reasonably certain; capable of proof and 
clearly proved. bid. 

11. If a mistake is alleged, it must be stated with precision and made apparent. so 
that the court may rectify it, with a feeling of certainty that they are not com- 
mitting another and perhaps greater mistake. bid. 

12. And especially must there be distinct averments as to the time when the fraud, 
mistake, concealment, or misrepresentation was discovered, and what the dis- 
covery is, so that the court may clearly see whether, by the exercise of ordi- 
nary diligence, the discovery might not have been before made.  Lbid. 

LOCAL LAW. 

See Lovisi1ana. 

1. The courts of Rhode Island have decided in favor of the validity of the charter 
government, and the courts of the United States adopt and follow the decis- 
ions of the State courts in questions which concern merely the constitution 
and laws of the State. Luther vy. Borden, 1. 

2. The highest court of the State of Alabama having decided that an original 
mortgagee (an incorporated company) violated its charter in the transaction 
which led to the mortgage, this court adopts its construction of a statute of 
that State. Smith v. Aernochen, 198. 

3. The legislature of Michigan passed an act on the 15th March, 1837, entitled “ An 
act to organize and regulate banking associations.” and on the 30th of Decem- 
ber, 1837, an act to amend the former act. By the first, any persons were al- 
lowed to form associations for the purposes of banking upon the terms speci- 
fied in the law; and by the second, the stockholders were made liable, in their 
individual character, under certain circumstances, for the debts of the associa- 
tion. Nesmith v. Sheldon, 812. 

4. The associations formed under these acts are corporations within the meaning 
of the constitution of Michigan, and the acts are unconstitutional and void 
Tid. 

. The second section of the twelfth article of the constitution forbidding the 
legislature from “passing any act of incorporation unless with the assent of 
at least two thirds of each house,” the judgment of the legislature is required 
to be exercised upon the propriety of creating each particular corporation, 
and two thirds of each house must sanction and approve each individual char- 
ter. Ibid. 

6. The Supreme Court of the State of Michigan has so construed its constitution, 
and it is the established doctrine of this court, that it will adopt and follow the 
decisions of the State courts in the construction of their own statutes where 
that construction has been settled by the decision of their highest judicial tri- 
bunal. bid. 

LOUISIANA. 

1. The jurisdiction of courts of probate in Louisiana is confined to cases which 
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LOUISIANA ( Continued). 
seek an account and settlement of effects presumed to be held by the repre- 
sentative of a succession. It has not jurisdiction over cases of alleged fraud 
or waste, or embezzlement of the estate. Fourniquet v. Perl:ins, 160. 

. The District Courts are courts of general civil jurisdiction. bid. 

. Hence, where a petition was filed in the Court of Probate against an adminis- 
trator, praying that he might account and also be held liable for maleadmin- 
istration and spoliation, it was proper to transfer the case for trial to the Dis- 
trict Court. /hid. 

4. The judgment in the District Court, being generally for the defendant, must be 
supposed to cover the whole case, and not to have rested upon only a branch 
of it, viz. a release which was pleaded by the defendant. Jbid. 

5. Therefore, where a bill was filed in the Circuit Court by the same petitioners 
against the same defendant, it was correct for that court to consider the ques- 
tion as res judicata. Lbid. 

6. The Louisiana decisions upon the jurisdiction of the Probate and District Courts 
examined. bid. 

. According to the practice of Louisiana, where cases are carried to an appellate 
tribunal, in which the court below has decided questions of fact as well as of 
law, the appellate tribunal also reviews and decides both classes of questions. 
United States v. King et al., 833. 

8. But this practice is not applicable to the courts of the United States. A writ 
of error'in them only brings up questions of law, and questions of fact remain 
as unexaminable as if they had been decided by a jury below. Lbid. 

9. Where the court below decides both law and fact, no bill of exceptions need be 
taken. The case then becomes like one at common law, where a special ver- 
dict is found or a case is stated, in neither of which is there any necessity for 
a bill of exceptions. — /hid. 

10. Where a court below decides the facts, a statement of them should appear upon 
the record: but if such a statement be filed after judgment is entered and a 
writ of error sued out, it cannot be considered a part of the record, which is 
closed against it. /bid. 

MARTIAL LAW. 

See ConsrirutTionaL Law. 

MISSOURI. 

See Bounparies oF STATES. 

MORTGAGE. 

See CHANCERY. 

Where a lien existed on property by a special mortgage before the debtor’s death, 
and the property passed, with the lien attached, into the hands of an executor, 
and was in the course of administration in the Probate Court, the Circuit 
Court of the United States had jurisdiction, notwithstanding, to proceed against 
the property, enforce the creditor's lien, and decree a sale of the property. And 
such sale was valid. Lriin vy. Lowry, 172. 

NAVY OF THE UNITED STATES. 

1. Ina suit brought by a marine against the commanding officer of a squadron, in 

which the marine alleged that he was illegally detained on board after the ex- 

piration of his term of enlistment, it was competent for the defendant to give 
in evidence a letter which he had written to the Secretary of the Navy relating 

to the circumstances of the enlistment. Wilkes v. Dinsman, 89. 

. An acqnittal of the commanding officer by a court-martial, when tried for the 
same acts by order of the government, is not admissible evidence in a suit by 
an individual. /bid. 

3. The act of Congress passed on the 2d of March, 1837, (5 Stat. at Large, 153.) 
authorized a reénlistment of marines to serve during the cruise then about to 
take place, they being included in the denomination ‘of “persons enlisted for 
the navy.” Prior laws recognize marines as a part of the navy. Jhid. 

4. Under the same act, the commander of the squadron had power to detain a 
marine after the term of his enlistment expired, if, in the opinion of the com- 
mander, public interest required it. /bid. 

5. At the time of enlistment, the marine corps being subject to such laws and reg- 
witions as might. at any time, be established for the better government of the 
navy, it was a part of the contract of enlistment that the party should obey 

them, whenever passed. [t was, therefore, no objection to such laws, that they 
were passed after his entering the service. [hid. 

. By the third article for the government of the navy, the commander is authorized 
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NAVY OF THE UNITED STATES (Continued). 
to cause twelve lashes to be inflicted, for scandalous conduct, without a court: 
martial. Every successive disobedience of orders is a fresh offence, and sub- 
ject to additional punishment. Jbid. 

7. The commander had not only a right to cause corporal punishment to be in- 
flicted, but to resort to any reasonable measures necessary to insure submis- 
sion. He had, therefore, a right to imprison the refractory party on shore, if 
done without malice. /hid. 

8. The commander was acting as a public officer, invested with certain discretion- 
ary powers, and cannot be made answerable for any injury, when acting within 
the scope of his authority, and not influenced by malice, corruption, or cruelty. 
His position is quasi judicial. /bid. 

9. Hence, the burden of proof that the officer exceeded his powers is upon the party 
complaining ; the rule of law being, that the acts of a public officer, on public 
matters, within his jurisdiction and where he has a discretion, are to be pre- 
sumed legal till shown by others to be unjustifiable. /bid. 

10. It is not enough to show that he committed an error in judgment, but it must 
have been a malicious and wilful error. Lid. 
NOTICE. 

Although the marshal did not give the notice required by law to the executor 
against whom the petition was filed, yet, if the executor was served with pro- 
cess on the spot where the property was situated and where the advertisements 
were posted up, was present at the sale and named one of the appraisers, and 
requested that the land and negroes should be sold together, he cannot after- 
wards impeach the sale because formal steps were not strictly complied with. 
Nor can the curator who subsequently represented the same estate. Lriin 
v. Lowry, 172. 

OFFICERS, PUBLIC. 

1. The burden of proof, that the officer exceeded his powers, is upon the party 
complaining ; the rule of law being, that the acts of a public officer, on public 
matters, within his jurisdiction and where he has a discretion, are to be pre- 
sumed legal till shown by others to be unjustifiable. W/hes v. Dinsman. 89. 

2. It is not enough to show that he committed an error in judgment, but it must 
have been a malicious and wilful error. /b¢d. 


PLEAS AND PLEADINGS. 

1. A bill in chancery filed by the purchaser of land against his vendor, to restrain 
the collection of the purchase-money upon the two rounds of want of title in 
the vendor and his subsequent insolvency, without charging fraud or misrepre- 
sentation, cannot be sustained. Patton v. Taylor, 132. 

Relief will not be given on the ground of fraud, unless it be made a distinet alle- 
gation in the bill, so that it may be put in issue in the pleadings. bid. 

. The question of jurisdiction arising in a case where a mortgagor and mortgagee 
were citizens of the same State, and the morteaeee had assigned the mortgage 
to a citizen of another State, should have been raised by a plea in abatement. 
Upon the trial of the merits, it was too late. Sith v. Neruechen, 198. 

4. Ina bill against a fraudulent grantee of a deceased person, it is not necessary to 
aver a deficiency of the personal estate of the deceased ; it is sufficient to aver 
the fraud and the waste of the personal assets by such erantee. who was also 
the personal representative. MeLanghlin v. Bark ef Potomac, 220. 

5. A general demurrer by the defendant, assignine reasons why the plaintiff should 
not recover, must be considered and treated as a special demurrer, which is 
an objection for defects in form. Tyler v. Hand, 573. 

6. In this case, none of the reasons are valid as objections to a matter of form, but 
the court, nevertheless, will examine them as if brought forward to sustain 2 
general demurrer. bid. 

Where bonds were given to the President of the United States, and his sueces 
sors in office, for the use of the orphan children of certain Indians. and thy 
declaration so averred, it was not a good cause of demurrer to allege that thes 
were taken without authority of law. They were valid instruments, though 
voluntarily given and not prescribed by law; and as the demurrer admitted 
the facts stated in the declaration. the defendant was estopped from contesting 
the right of the obligee to sue. Lhd. 

8. So, also, it was not a valid reason to say, in support of the demurrer, that the 
bonds were given without consideration ; and if there was any illegality in the 
transaction, it should have been pleaded in bar. Jbid. 

9. Where the defendant demurred, and assigned as a reason, that the place of abode 
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PLEAS AND PLEADINGS (Continued). 
of the plaintiff, or his right to sue, was not set forth in the declaration, it was 
demurring in abatement, and the judgment of the court, if the demurrer be 
overruled, will be final for the plaintiff. bid. 

10. So, also, it is not a good ground for the defendant to say that the plaintiff has 
shown no title to the bonds. It is not a good objection to a matter of form or 
substance. bid. 

11. Nor was it a good ground of demurrer to say that the cestui que use was not 
named in the declaration. ‘The demurrer admits that the recital of the use in 
the declaration was correct, and it was not necessary for the plaintiff to set out 
the individual uses, when the uses were general in the bonds. Jbid. 

12. A rejoinder, setting forth that the District Court of the United States had de- 

cided that the attachment was not a valid lien upon the property, was not a 

good rejoinder. The District Court could not oust the State court of its juris- 

diction, which had already attached. Peck v. Jenness, 612. 

Although, as a general rule, all issues, whether of law or fact, ought to be dis- 
posed of in some way by the court below, yet, under the particular cireum- 
stances of this case, which presented the appearance upon the record of a 
demurrer which had not been disposed of, this court will presume that the 
demurrer had been withdrawn or overruled. Townsend v. Jemison, 706. 

14. The thirty-second section of the Judiciary Act (1 Stat. at Large, 91) forbids a 
reversal of the judgment on account of the omission of the clerk to record such 
waiver or overruling. /bid. 

15. The statutes of jeofails examined. Ibid. 

16. Where there are special and general counts in a declaration, and a demurrer is 
filed which affects only the special counts, and the party goes to trial upon 
the general issue plea to the general counts, a verdict and judgment so ob- 
tained will not be set aside because the demurrer was undisposed of. A stat- 
ute of Mississippi, where the cause was tried, allows one good count to sustain 
ajudgment. bid. 

17. Where the plea was bad, and the demurrer was to a replication to this bad plea, 
the first fault in pleading was committed by the defendant, and judgment 
against him was properly given. bid. 

18. If an exception be taken to an answer in chancery, upon the ground that certain 
allegations in the bill are neither answered, admitted, nor denied, it becomes 
necessary to inquire whether the facts charged in the allegations are material, 
and might, if established, contribute to support the equity of the complainant. 
Hardeman v. Harris, 726. 

19. If they will not, the omission to answer the allegations is not a good ground for 
exception to the answer, and the exception must be overruled. bid. 

20. Therefore, when a bill charged that certain notes were given for the purchase 
of slaves introduced into the State of Mississippi, as merchandise and for sale, 
after the first day of May, 1833, and the answer omitted to notice the ailega- 
tion, such omission was not a good ground for an exception. bid. 

21. This court has repeatedly decided that the fact stated is no defence to a suit at 
law. Still less can it be a defence in equity. Lbid. 

22. Where an allegation in the bill was, that the complainants were only sureties, 
and that their principal was insolvent, the answer was not justly subject to ex- 
ception for omitting to notice it. The fact in no way strengthened the equity 
of the complainants. bid. 

25. Where the complainant and respondent in a suit in chancery entered into a 
mutual covenant, that, pending the suit, they would divide the money between 
them in certain proportions, and that if, in the said suit, it should be decreed 
that these were not the correct proportions, they would respectively pay the 
difference so as to conform to the decree; and the result of said suit was a 
dismissal of the complainant’s bill, with costs; and the respondent brought 
an action of covenant against the complainant, reciting the agreement in his 
declaration, with an averment, that, by virtue of the decree of dismissal, he was 
entitled to receive a certain sum of money, — this declaration was bad. McDon- 
ald y. Hobson, 745. 

24. The agreement looked to a judicial determination of the rights of the parties in 
some court of law or equity, and the declaration omits all averment that these 
rights had been so settled. bid. 

25. The decree of dismissal did not, of itself, prove that the complainant owed the 
respondent any thing. It only proved that the respondent was not indebted 
to the complainant. /bid. 

26. Nor is this defect in the declaration cured by verdict. It cannot be presumed 
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PLEAS AND PLEADINGS (Continued). 
that evidence was given upon the trial to show that some decree had adjusted 
the amount due, as claimed in the declaration, because this would be presum- 
ing against the record, which recites the substance of the decree. A total 
omission to state any cause of action is a defect which a verdict will not cure. 
Ibid. 

27. The averment of the virtute cujus is insufficient either as matter of law or fact ;— 
as law, because no such legal consequence could follow from the premises, and 
as fact, because the averment was in contradiction to the record itself. Zid. 

POST-OFFICE DEPARTMENT. 

1. Where a running account is kept at the Post-Office Department between the 
United States and a postmaster, in which all postages are charged to him, and 
credit is given for all payments made, this amounts to an election by the cred- 
itor to apply the payments, as they are successively made, to the extinguish- 
ment of preceding balances. Jones v. United States, 681. 

2. This the creditor has a right to do in the absence of instructions from the debtor 
Ibid. 

3. The English decisions and those of this court examined. Ibid. 

4. The act of Congress of 1825, (4 Stat. at Large. 102,) which exonerates the sure- 
ties if balances are not sued for within two years after they occur, does not 
apply to this case, because, by this mode of keeping the account, the balance 
due from the postmaster is thrown upon the last quarter. Jbid. 

PRACTICE. 

See Louisiana. 

1. Where the court below ordered that a sum of money should be paid over by the 
party in whose favor they decided to the losing party, the reception of this 

money by the losing party, before the writ of error was sued out, will not be a 

sufficient cause for dismissing the writ of error. Erwin vy. Lowry, 172. 

. Although the motion under argument in the Circuit Court was addressed to its 

discretion, yet, if the questions which arose and upon which the judges dif- 

fered involved the right of the matter, this court will entertain those questions. 
United States v. Chicago, 185. 

. So, also, where the questions are several in number, and so material as to decide 
the whole case, this court will not dismiss them, provided they appear to have 
arisen at one time, at one stage of the cause, and to have involved little be- 
yond one point. bid. 

4. Where an issue is sent by a court of equity to be tried by a jury in a court ot 
law, and exceptions are taken during the progress of the trial at law, these 
exceptions must be brought before the court of equity and there decided, in 
order to give this court cognizance of them when the case is brought up by 
appeal. McLaughlin y. Bank of Potomac, 220. 

5. The meaning of the forty-third rule of this court is, that, if a judgment or decree 
in the court below be rendered more than thirty days before the commence- 
ment of the term of this court, and the record be not filed within the first six 
days of the term, the appellee or defendant in error may docket the case. and 
move for its dismissal as the rule prescribes. United States vy. Boisdoré’s Heirs, 
658. 

6. But if the judgment or deerce of the court below be rendered less than thirty 
days before the commencement of the term of this court, the rule does not 
apply. Jbid. 

. The conditions under which a party is permitted and a magistrate authorized 
to take a deposition de bene esse by the thirticth section of the Judiciary Act 
are, — 

Ist. That the witness lives at a greater distance from the place of trial than 
one hundred miles. 

2d. Or is bound on a voyage to sea. 

3d. Or is about to go out of the United States. 

4th. Or out of such district to a greater distance from the place of trial than 
one hundred miles before the time of trial. 

5th. Or is ancient or very infirm. larris v. Wall, 693. 

8. And to entitle himself to read the deposition upon the trial, the party must 

show, — 

Ist. That the witness is dead. 

2d. Or gone out of the United States. 

3d. Or to a greater distance than one hundred miles from the place where 
the court is sitting. 
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PRACTICE ( Continued). 
4th. Or that, by reason of age, sickness, or bodily infirmity, he is unable to 
travel and appear at court. bid. 

9. The authority or jurisdiction conferred on the magistrate is special, and confined 
within certain limits or conditions, and the facts calling for the exercise of it 
should appear upon the face of the instrument, and not be left to parol proof. 
Tid. 

10. Therefore, where the magistrate, in his notice to the opposite party, only said 
that the witness was about to “depart the State,” and in his certificate omitted 
to state the reason for taking the deposition, it was not competent for the 
party, at the trial, to supply the defect by proving that the witness was about 
to go out of the United States. bid. 

11. The service of the notice upon the opposite party should be certified by the 
magistrate as well as the marshal. bid. 

12. When counsel have signed an agreement that a deposition may be read in evi- 
dence to the jury, it is too late, after its reading, to ask the court to exclude 
from the consideration of the jury a part of the deposition. Jbid. 

13. Under the thirty-seventh rule of this court, the clerk is not bound to docket 
a case until the bond for costs is given. Van Rensselaer v. Watts’s Executors, 
784. 

PRESUMPTION. 

The Circuit Court of the United States, having jurisdiction over the parties and 
subject-matter, and having issued an order of seizure and sale, the presumption 
must be, in favor of a purchaser, that the facts which were necessary to be 
proved in order to confer jurisdiction were proved. No other court can in- 
quire into those facts. Erwin y. Lowry, 172. 

TARIFF. 
See Duties. 
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